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PREFACE. 


The  courts  have  frequently  in  their  opinions  analyzed  and 
distinguished  the  conditions  of  the  fire  insurance  contract 
into  two  classes:  (1)  Those  which  become  operative  in  the 
event  of  fire  upon  the  theory  or  assumption  of  a  valid  con- 
tract, and  (2)  those  which  declare  it  to  be  void  in  specified 
events.  This  work,  now  complete  by  the  second  volume;  is 
founded  upon  such  analysis  and  logical  separation  of  the 
terms  of  the  contract.  The  first  volume  treats  the  contract 
of  fire  insurance  as  valid  in  the  event  of  fire,  and  as  aflFected 
by  construction  and  waiver  or  estoppel,  and  the  adjustment 
of  claims  thereunder.  Beginning  with  the  occurrence  of 
the  fire,  it  considers  the  various  matters  in  their  natural 
ordinary  order  and  sequence,  and  at  the  end  contains  the  gen- 
eral rules  of  construction,  and  of  waiver  or  estoppel  appli- 
cable to  the  entire  contract  or  both  classes  of  conditions.  This 
volume  also  contains  the  various  standard  forms,  and  a  table 
of  the  statutes  in  chronological  order  under  which  the  same 
were  adopted  or  prescribed. 

The  second  volume  treats  the  contract  as  void,  taking  as 
a  basis  those  conditions  declaring  it  to  be  void  in  specified 
instances,  and  clearly  separating  those  which  relate  to  inter- 
est or  title,  and  to  use  or  occupation.  It  also  contains  at 
the  end  a  chapter  devoted  to  miscellaneous  provisions  or 
matters  not  elsewhere  covered,  such  as  cancellation,  agents, 
reformation,  oral  or  parol  contracts,  etc  Of  these,  one  .of 
the  most  valuable  in  the  entire  work  is  that  under  the  title 
of  "  Agents,"  specially  in  connection  with  the  rules  under  the 
several  subjects,  and  the  general  rules  of  construction  and  of 
waiver  or  estoppel  in  the  first  volume. 

This  work  is  not  a  digest  nor  is  it  a  treatise,  as  these  words 
are  ordinarily  understood  and  applied.     In  treatment  and 
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printing  there  is  a  radical  departure  from  stereotyped 
methods,  obvious  in  examination  and  comparison.  Out  of 
all  the  existing  confusion  and  chaos,  the  several  subjects  are 
reduced  to  a  series  of  logical,  comprehensive,  yet,  as  far  as 
possible,  clear,  and  concise  rules,  which  have  been  either  ex- 
pressed or  recognized  of  force  by  the  courts.  In  each  in- 
stance the  particular  rule  is  preceded  by  an  analytical  state- 
ment of  its  subject-matter.  The  rules  reflect  the  minds  of/, 
the  judges  upo^  whose  opinions  juries  are  instructed  and 
final  judgments  are  entered.  There  is  not  a  line  written  or 
altered  in  the  entire  work  to  please  either  the  insured  or  the 
insurance  companies.  It  is  absolutely  impartial  and  inde- 
pendent. Each  subject  is  preceded  with  the  rule  as  imposed 
by  contract,  including  an  analysis  of  the  various  standard 
forms,  and  pointing  out  the  difference,  if  any,  in  language. . 
It  has  been  the  object  to  bring  out  practical  rules  affecting 
conduct,  in  clear,  sharp,  and  distinct  relief,  based  on  logical 
analysis.  The  text  of  these  rules  is  founded  on  the  opinions 
of  the  courts,  and  is  not  burdened  and  clouded  with  the  indi- 
vidual views  and  opinions  of  the  author  as  to  what  the  law  or 
rules  ought  to  be.  Their  correction,  modification,  or  alteration 
is  left  to  the  proper  tribunal  or  authority.  When  there  is  a 
conflict  in  the  rules  it  is  sharply  defined  or  indicated,  either 
in  express  language  of  the  rules  themselves  or  in  notes.  A 
comparison  or  combination  of  the  rules  under  any  particular 
condition  or  subject,  which  includes  construction,  and  waiver 
or  estoppel  applicable  to  that  subject,  vrith  the  rules  imder 
"Agents "  and  the  general  rules  of  construction  and  of 
waiver  or  estoppel  at  end  of  the  first  volume,  together  with 
the  statutory  provisions  of  the  different  States,  all  brought 
within  convenient  reach  and  view  for  consideration  will  indi- 
cate in  a  given  instance  and  in  any  location  or  State  the 
safest  and  most  correct  specific  rule  of  conduct  in  the  par- 
ticular case.  The  entire  work  is  consequently  and  neces- 
sarily of  equal  value  in  any  part  of  the  United  States. 

In  every  question  that  arises  in  case  of  fire,  from  the  time 
of  its  occurrence  until  adjustment  and  payment,  or  in  the 
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event  of  a  continuance  of  a  dispute,  until  final  decision  by 
the  highest  court  to  which  the  controversy  can  be  submitted, 
the  rules  in  these  volumes  will  be  found  applicable. 

The  first  volume  has  now  been  altered,  revised,  and  re- 
printed, so  that  in  both  volumes  the  cases  and  statutes  of  the 
various  States  are  inserted  so  far  as  published  to  about  the 
middle  of  August,  1905.  As  the  sessions  of  the  appellate 
courts  are  not  usually  resumed  before  October,  and  their 
decisions  published  before  the  latter  part  of  that  month,  the 
entire  work  is  now  up  to  date.  The  blanks  to  be  occasionally 
foimd  indicate  that  the  case  is  not  yet  published  in  the 
ofiicial  State  report. 

The  writer  desires  to  express  his  acknowledgment  to  the 
insurance  superintendents  or  officers  of  the  different  States, 
who  have  so  courteously  supplied  him  with  information  and 
copies  of  many  of  the  laws,  and  acknowledgment  is  also  due 
to  Mr.  E.  F.  Beddall,  general  attorney  of  the  Royal  Insur- 
ance Company  for  the  United  States,  for  copies  of  the 
standard  forms  prescribed  and  in  use,  and  of  the  riders  in  oc- 
casional or  general  use;  and  to  Mr.  R.  J.  Taylor,  manager 
of  the  loss  department  of  the  Continental  Insurance  Com- 
pany of  New  York,  for  the  useful  and  valuable  form  of  state- 
ment of  loss  of  stocks  of  merchandise  to  be  found  in  the 
title  "Amount  of  Loss  or  Damage,"  in  Volume  I,  under  Rule 
21,  page  101. 

New  Yokk,  September,  1905. 

GEORGE  A.  CLEMENT. 
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FIRE   INSURANCE 


AS  A 


Valid  Contract  in  Event  of  F ike  and  as  Affected 

BY  Construction  and  Waiver,  or  Estoppel, 

and  the  Adjustment  of  Losses  an  i>  Claims 

Thereunder,    Reduced   to   Rules. 


CHAPTER  FIRST. 

Duty  of  the  Insured  at  Time  of  Fire  and  Subsequent 

Thereto. 

TiTLB  1.  Duty  to  save  and  preserve  property. 

2.  Duty  to  give  notioe  of  loss. 

3.  Duty  to  protect  property  from  further  damage. 

4.  Duty  to  separate  the  damaged  and  undamaged  prop- 

erty,  put  in  order,  inventory,  and  exhibit  remains. 

TITLE  L 

Duty  to  Save  and  Preserve  Property. 

Bulb  1.  Duty  to  save  and  preserve  property  imposed  by  con- 
tract. 

2.  Standard  of  care. 

3.  Interference  by  insured. 

4.  Duty  to  save  life  superior. 

6.  EflFect  of  failure  to  perform  duty  —  Burden  of  proof 
—  Must  be  in  power  of  assured. 

RULE  I. 
Duty  to  Save  and  Preserve  Property  Imposed  by  Contract. 

The  company  shall  not  be  liable  for  loss  caused  by 

neglect  of  the  insured  to  i^se  all  reasonable  means  to 

(1) 
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save  and  preserve  the  property  at  and  after  a  fire, 
or  when  the  property  is  endangered  by  fire  in  neigh- 
boring premises. 

The  duty  to  save  and  preserve  is  imposed,  by  above  terms,  in. 
the  standard  form  of  poUcy  prescribed  kT 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ^Pennsylvania, 
Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

By  the  standard  form  of  policy  prescribed  in : 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

the  same  duty  is  imposed  in  following  language  : 

*'  If  the  insured  property  shall  be  exposed  to  loss  or  damage 
by  fire,  the  insured  shall  make  all  reasonable  exertions  to  save 
and  protect  the  same." 

In  the  States  where  no  standard  form  is  prescribed,  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 
Standard  of  Gaxe. 

The  standard  of  care  is  not  fixed  either  by  contract 
or  by  law,  but  that  degree  of  care,  caution,  or  effort 
is  incumbent  upon  the  assured  which  might  reason- 
ably  be  expected  of  an  ordinarily  prudent  person 
imder  like  circumstances  and  conditions. 

Price  V.  Patrons'  Home  Protection  Co.,  77  Mo.  App.  236. 

*  While  the  statute  under  which  the  legislature  of  Pennsyl- 
vania authorized  the  adoption  of  the  standard  form  has  been 
held  by  the  Supreme  Court  of  that  State  to  be  unconstitutional 
and  void,  the  New  York  standard  form  continues  in  general  use 
in  that  State.  O'Neill  v.  American  Ins.  Co.,  166  Pa.  St.  72,  30 
Atl.  Eep.  943.    See  "  Construction,"  Rule  1. 


Duty  to  Save  and  Pbesebvb  Pbopebty.  3 

RULE  3. 

Interference  by  the  assured  with  efforts  of  others 
to  extinguish  the  fire  and  save  property,  constitutes 
a  violation  of  his  duty  to  *'  save  and  preserve/' 

Phoenix  Ins.  Co.  i;.  Mills,  77  111.  App.  546. 

RULE  4. 
Dnty  to  Save  Life  Superior. 

The  duty  of  caring  for  the  members  of  assured 's 
family  or  to  save  life  is  superior  to  that  imposed  by 
contract  to  save  and  preserve  property,  and  when 
the  proper  performance  of  the  former  duty  prevents 
attention  to  the  latter,  assured  is  not  chargeable  with 
neglect  to  save  and  preserve  property. 

Eaymond  v.  ParmerB*  Ins.  Co.,  114  Mich.  386,  72  N.  W.  Rep. 
254;  Citizens'  Ins.  Co.  v.  Bland,  39  S.  W.  Sep.  825,  26  Ins. 
L.  J.  (Ky.)  615. 

RULE  5. 

IBffcict  of  Failure  to  Perform  I>at7  ^  Burden  of  Proof  ^Hust 

be  in  Power  of  Aasured. 

Failure  to  perform  the  duty  to  save  and  preserve 
property  does  not  of  itself  cause  a  forfeiture  of  the 
policy;  the  consequence  is  that  the  assured  cannot 
recover  to  extent  of  loss  or  damage  caused  by  his 
neglect  to  use  all  reasonable  means  to  save  and  pre- 
serve; it  is  ordinarily  a  question  of  fact,  and  the 
burden  of  establishing  such  a  defense  rests  upon  the 
insurance  company;^  such  duty  does  not  exist  unless 
in  the  power  of  assured  to  act  in  saving  or  preserving.* 

1.  Wolters  V,  Western  Assurance  Co.,  95  Wis.  265,  70  N.  W. 
Bep.  62 ;  Ellsworth  v.  -^tna  Ins.  Co.,  89  N.  Y.  186 ;  Fletcher  v. 
German-American  Ins.  Co.,  79  Minn.  338,  82  N.  W.  Rep.  647 ; 
German-American  Ins.  Co.  v.  Brown,  Ark.  ,  87  S.  W. 
Bep.  135. 

2.  Aurora  Ins.  Co.  v,  Johnson,  46  Ind.  316,  326. 


4  FiBE  Insurance. 

TITLE  11. 

Duty  to  Give  Notice  of  Lioss. 

BiTLE     1.  Duty  of  insured  to  give  notice  of  loss  imposed  by 

contract. 

2.  No. ice  required  when  damage  by  lightning  or  cyclone. 

3.  Notice  required  by  a  statute. 

4.  Meaning  of  word  " immediate'* — As  a  question  of 

fact  or  law. 
0.  Proof  of  loss  as  notice  of  loss. 
G.  Notice,  by  whom  given. 

7.  Notice  by  mail. 

8.  Notice,  when  not  immediate. 

9.  Waiver  of  notice. 

10.  Authority  of  local  agent  —  Waiver. 

11.  Death  of  insured  does  not  dispense  with  necessity  of 

notice. 

RULE  I. 

'  u'7  of  Insured  to  Give  Notice  of  Loss  Imposed  by  Contract. 

7."  "re  occur  the  insured  shall  give  immediate  notice 
(  nny  loss  thereby  in  writing  to  the  insurance  cora- 
ls ^nv. 

■^l.is  duty  is  imposed  by  above  terms  in  the  standard  form  of 
}.oLcy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ♦Pennsylvania, 
^I  ■  ch  i  gan,  Rhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

By  the  standard  form  of  policy  prescribed  in : 

Maine,  Minnesota, 

Massachusetts, 

there  is  no  spocific  requirement  as  to  notice  of  loss. 

The  standard  form  in  New  Hampshire  requires  notice  from 
the  insured  "  in  writin<^,  to  the  secretary,  a  director,  or  an  agent 
of  the  company,  within  thirty  days." 

In  Sontli  Dakota  "the  insured  shall  promptly  give  notice'*  of 
Ifws  or  daiTiarro. 


*  S(  0  note  to  "  Duty  to  Save  and  Prosorve  Property,'*  Rule  1, 
page  2. 
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In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  fonn  is  in 
general  use. 

While  there  is  no  set  or  prescribed  form  of  giving  notice  of  a 
loss,  it  should  be  given  in  writing,  stating  the  occurrence  of  the 
fire,  the  date,  and  that  claim  is  made  for  loss  under  policy  No. 
(inserting  its  number  wliere  possible  to  do  so) ;  it  should  be 
addrcFsed  to  and  given  to  the  company  at  its  home  office,  or  at 
oflBce  of  its  general  agent,  who  is  authorized  to  receive  and  act 
upon  it  in  the  territory  where  fire  occurs ;  at  same  time  a  dupli- 
cate notice  should  be  given  to  the  local  agent  who  issued  the 
policy ;  if  the  mail  is  used  for  the  purpose,  the  letter  or  notice 
should  be  registered.  The  notice,  when  required  to  be  in  writ- 
ing, must  be  so  given  if  not  waived. 

Patrick  v.  Fanners'  Ins.  Co.,  43  N.  H.  621.  And  sec  Rules 
9  and  10. 

RULE  2. 
Notice  Bequired  when  Damage  by  Lightnlxig  or  Cyclone. 

Rule  1  requiring  notice  of  lo8S  may  not  be  construed 
to  require  inunediate  notice  in  case  of  damage  by  light- 
ning or  cyclone  when  liability  therefor  assumed,  unless 
fire  occurs. 

Epiphany  Church  v.  German  Ins.  Co-,  16  S.  D.  17,  91  N.  W. 
Bep.  332. 

RULE  3. 

Hotioe  Beqolred  by  a  Statate. 

A  notice  of  loss  given  as  prescribed  by  a  statute 
is  sufficient,  though  not  in  compliance  with  terms  of 
the  policy. 

Westenhaver  v.  Qerman-American  Ins.  Co.,  113  Iowa,  726,  84 
N".  W.  Bep.  717. 

RULE  4. 

Heaning  of  Word  **  Immediate "  —  Ab  a  Question  of  Fact  or 


The  word  '*  immediate  '*  does  not  mean  *'  in- 
stantly ;'*  immediate  notice  is  notice  within  a  reason- 
able time ;  and  this  is  determinable  from  the  situation 
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of  the  insured  and  the  circumstances  by  which  he  was 
surrounded;  due  diligence,  under  the  circumstances, 
without  unnecessary  and  unreasonable  delay,  is  what 
is  required;^  it  is  ordinarily  a  question  of  fact;*  but 
where  the  circumstances  are  not  in  dispute,  it  may  be 
a  question  of  law.* 

1.  Solomon  v.  Continental  Ins.  Co.,  160  N.  Y.  695,  65  N.  E. 
Bep.  379,  affg.  28  App.  Div.  213;  Partridge  v.  Milwaukee 
Mechanics'  Ins.  Co.,  13  App.  Div.  519,  affd.  without  opinion, 
162  N.  Y.  597 ;  Phoenix  Ins.  Co.  v.  Rogers,  11  Ind.  App.  72,  38 
N.  E.  Bep.  865 ;  Insurance  Co.  of  N.  A.  v.  Brim,  111  Ind.  281, 
12  N.  E.  Rep.  315 ;  Carey  v.  Farmers'  Ins.  Co.,  27  Oreg.  146,  40 
Pac.  Rep.  91 ;  Cashan  v.  Northwestern  Nat.  Ins.  Co.,  6  Biss.  476 
(U.  S.  Cir.) ;  Continental  Ins.  Co.  v.  Lippold,  3  Neb.  391 ; 
Bokes  V.  Ama2son  Ins.  Co.,  51  Md.  612;  Niagara  Ins.  Co.  v, 
Scammon,  100  111.  644 ;  Knickerbocker  Ins.  Co.  v.  McOinnis,  87 
111.  70 ;  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  388 ;  Lockwood 
V.  Middlesex  Ins.  Co.,  47  Conn.  553 ;  Donahue  v.  Windsor  Mut. 
Ins.  Co.,  56  Vt.  374 ;  Woody  v.  Old  Dominion  Ins.  Co.,  31  Qratt. 
(Va.)  362;  Fletcher  v.  German-American  Ins.  Co.,  79  Minn. 
337,  82  N.  W.  Bep.  647;  Pennypacker  v.  Capitol  Ins.  Co.,  80 
Iowa,  56 ;  Burlington  Ins.  Co.  v.  Lowery,  61  Ark.  108 ;  Capitol 
Ins.  Co.  V.  Wallace,  50  Kan.  453. 

2.  O'Brien  v.  Phoenix  Ins.  Co.,  76  N.  Y.  459;  Edwards  v. 
Baltimore . Ins.  Co.,  3  Gill  (Md.),  176;  Griffey  v.  New  York 
Central  Ins.  Co.,  100  N.  Y.  417.  And  see  preceding  cases 
under  note  1. 

3.  Bennett  v.  Lycoming  Ins.  Co.,  67  N.  Y.  274 ;  Donahue  t?. 
Windsor  Ins.  Co.,  56  Vt.  374 ;  Insurance  Co.  of  N.  A.  v.  Brim, 
111  Ind.  281,  12  N.  E.  Bep.  315. 

RULE  5. 
Proof  of  Lo68  as  Notice  of  Loss. 

A  statement  or  proofs  of  loss  may  be  effective  as 
a  notice  of  loss,  if  furnished  in  time,  so  as  to  be 
* '  immediate, ' '  as  construed  under  preceding  rules ; 
if  furnished  late  so  as  to  be  objectionable  as  a  notice 
of  loss,  the  objection  should  be  promptly  and  specifi- 
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« 

cally  made ;  otherwise  it  may  be  waived  either  by  fail- 
ure to  make  the  specific  objection,  or  that  together 
with  action  of  the  company  in  requiring  amendments 
to  the  proofs  or  in  putting  assured  to  expense  in  com- 
plying with  other  conditions  in  the  policy. 

Weed  V.  Hamburg-Bremen  Ins.  Co.,  133  N.  Y.  395,  407,  31 
N.  E.  Bep.  231.  And  see  Bear  v,  Atlanta  Home  Ins.  Co.,  34 
Misc.  613,  70  K  Y.  Supp.  681 ;  Pureell  v.  St.  Paul  P.  &  M. 
Ins.  Co.,  5  N".  D.  100,  64  N".  W.  Rep.  943 ;  Ermentraut  v.  Girard 
Ins.  Co.,  63  Minn.  306,  66  N".  W.  Rep.  635 ;  Hartford  Ins.  Co.  v. 
Redding,  Ela.  ,  37  So.  Rep.  62.  See  Statement  or  Proof 
of  Loss. 

RULE  6. 
Notice,  by  Wliom  GiTon. 

While  the  notice  should  be  signed  and  given  by  the 
assured  when  possible  in  prompt  compliance  with  the 
condition,  it  may  be  signed  and  given  by  a  third  party 
as  agent  ;^  by  any  person  interested  in  the  insurance  f 
by  an  assignee;^  or  by  the  legal  representatives  of 
the  insured  ;*  and  the  local  agent  of  the  company  may 
be  made  the  agent  of  the  assured  in  sending  the 
notice.* 

1.  O'Brien  v.  Phoenix  Ins.  Co.,  76  N.  Y.  459;  Stimpson  v. 
Monmouth  Ins..  Co.,  47  Me.  379. 

2.  Watertown  Ins.  Co.  v,  Grover  &  Baker  Machine  Co.,  41 
Mich.  131 ;  Farmers'  Ins.  Co.  v.  Graybill,  74  Pa.  St.  17. 

3.  Cornell  v.  Le  Roy,  9  Wend.  163;  Watertown  Ins.  Co.  v. 
Grover  &  Baker  Machine  Co.,  supra. 

4.  Matthews  v,  American  Central  Ins.  Co.,  164  N.  Y.  445,  48 
K  E.  Eep.  751,  affg.  9  App.  Div.  339. 

6.  Loeb  V.  American  Central  Ins.  Co.,  99  Mo.  50;  Stimpson 
V.  Monmouth  Ins.  Co.,  supra;  West  Branch  Ins.  Co.  v.  Helfen- 
stein,  40  Pa.  St.  289. 

RULE  7. 
Notice  by  Mail. 

Sending  notice  by  mail  only  raises  a  presnmption 
of  its  receipt  or  service,  which  may  be  denied.^    De- 
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posit  in  mail  is  not  notice  to  the  insurance  company, 
unless  received.^ 

1.  Susquehanna  Ins.  Co.  v.  Tnnkhannock  Toy  Co.,  97  Pa.  St. 
424;  Plath  v.  ^linnesota  Ins.  Co.,  23  Minn.  479;  Miinson  r. 
Gorman- Amortcan  Ins.  Co.,         W.  Va.        ,  47  S.  E.  Eep.  160. 

2.  Central  City  Ins.  Co.  v.  Gates,  86  Ala.  558.  And  see  Pea- 
body  V.  Satterlee,  16G  N.  Y.  174,  69  N.  B.  Bep.  818;  Best  v. 
German  Ins.  Co.,  G8  Mo.  App.  598. 

'  RULE  8. 
Notice,  When  Not  Immediate. 

Where  there  is  no  sufficient  excuse  or  reasonable 
explanation  of  delay  in  giving  notice  of  a  loss,  such 
notice  cannot  be  regarded  as  immediate  when  given 
eleven^  days  after  the  fire ;  or  sixteen^  days ;  eighteen* 
days ;  nineteen*  days ;  twenty^  days ;  f orty-eight*  days ; 
sixty''  days;  the  word  '* immediate, "  under  such  cir- 
cumstances, is  more  strictly  construed  and  applied. 

1.  Trask  v.  State  Ins.  Co.,  29  Pa.  St.  198. 

2.  Bumham  v.  Royal  Ins.  Co.,  75  Mo.  App.  394. 

3.  Edwards  v.  Insurance  Co.,  75  Pa.  St  378. 

4.  Weed  v.  Hamburg-Bremen  Ins.  Co.,  133  N.  T.  394,  407, 
31  N.  E.  Rep.  231. 

5.  Manchester'Ins.  Co.  i;.  Ouerin  Rap.  Jud.  Quebec,  5  B.  R. 
434. 

8.  Brown  v.  London  Assurance  Co.,  40  Hun,  101. 

7.  Ermentrant  v.  Girard  Ins.  Co.,  63  Minn.  306,  66  N.  W. 
Rep.  635.  And  see  Lake  Geneva  Ice  Co.  v.  Selvage,  36  Misc. 
212,  73  N.  Y.  Snpp.  193.  And  a  delay  of  six  days  has  been 
held  not  to  be  "  inunediate.*'  Railway  Ins.  Co.  v.  Burwell,  44 
Ind.  460. 

RULE  g. 
Waiver  of  Notice. 

When  notice  is  not  given  in  proper  or  sufficient  time, 
failure  of  the  company  to  object  on  that  ground;  or 
its  silence,  cannot  be  construed  as  a  waiver  ;^  but  when 
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the  company  acts  on  such  notice  in  negotiating  with 
the  insured  there  may  be  a  waiver.^ 

1.  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621;  Edwards  v. 
Baltimore  Ins.  Co.,  3  Gill  (Md.),  176;  St.  Louis  Ins.  Co.  v. 
Kyle,  11  Mo.  278;  Bennett  v.  Lycoming  Ins.  Co.,  67  N.  Y.  274; 
Donahue  v.  Windsor  Ins.  Co.,  56  Vt.  374. 

2.  Lvcoming  Ins.  Co.  v.  Schuffler,  42  Pa.  St.  188;  Weed  v. 
Hamburg-Bremen  Ins.  Co.,  133  X.  Y.  394,  31  K  E.  Rep.  231. 
And  see  cases  under  Rule  10,  note  2. 

RULE  10. 
Authority  of  Local  Agent  —  Waiv«r. 

A  local  agent  authorized  to  fill  up,  countersign,  and 
issue  policies,  in  absence  of  evidence  clothing  him 
with  apparent  authority  beyond  such  actual  authority, 
does  not  bind  the  company  in  receipt,  acceptance,  or 
waiver  of  a  notice  of  loss;*  if,  however,  such  a 
notice,  whether  originally  verbal  or  written,  is  com- 
municated or  transmitted  to  the  company  by  such 
agent,  and  the  company  acts  upon  it  by  sending  an 
adjuster  or  special  agent,  it  operates  either  as  a  waiver 
of  written  notice,  or  as  sufficient  notice;^  notice  in 
writing  is  waived  by  acting  on  a  verbal  notice.* 

1.  Ermentraut  v.  Qirard  Ins.  Co.,  63  Minn.  306,  65  N.  W. 
Bep.  635 ;  Edwards  v.  Insurance  Co.,  75  Pa.  St.  378 ;  Bush  v. 
Westchester  Ins.  Co.,  63  N.  Y.  531 ;  Hicks  v.  British  America 
Ins.  Co.,  162  N.  Y.  284,  294;  Lohms  v.  Insurance  Co.  of  N.  A., 
121  Mass.  439.     And  see  *^  Statement  or  Proof  of  Loss,"  Rule  35. 

2.  Welsh  v,  London  Assurance  Co.,  151  Pa.  St.  607,  25  Atl. 
Rep.  142;  Davis  v.  Grand  Rapids  Ins.  Co.,  15  Misc.  263,  36 
N.  Y.  Supp.  792,  affd.  without  opinion,  157  N.  Y.  685 ;  Part- 
ridge v.  Milwaukee  Mechanics'  Ins.  Co.,  13  App.  Div.  519,  affd. 
without  opinion.  162  N.  Y.  597;  Phoenix  Ins.  Co.  v.  Hart,  112 
Ga.  765,  38  S.  E.  Rep.  67;  Coffman  v.  Niagara  Ins.  Co.,  57  Mo. 
App.  647;  Loeb  r.  American  Central  Ins.  Co.,  99  Mo.  50.  12 
S.  W.  Rep.  374;  Germania  Ins.  Co.  v.  Stewart.  13  Ind.  App. 
627,  640,  42  N.  E.  Rep.  286,  290;  Robinson  v.  ^Etna  Ins.  Co., 
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128  Ala.  477^  30  So.  Bep.  665 ;  Milwaukee  Mechanics'  Ins.  Co. 
t;.  Winfidd,  6  Kans.  App.  627,  61  Pac.  Rep.  567 ;  WiUis  v.  Ger- 
mania  Ins.  Co.,  79  N.  C.  285;  Home  Ins.  Co.  v.  Myer,  93  IlL 
^71 ;  Graves  v.  Merchants'  Ins.  Co.,  82  Iowa,  637,  49  N.  W.  Bep. 
65.  And  as  to  communication  of  a  notice  of  loss  to  the  com- 
pany, through  its  local  agent,  see  also  Burlington  Ins.  Co.  i;. 
Lowery,  61  Ark.  108,  32  S.  W.  Rep.  383 ;  Powers  v.  New  Eng- 
land Ins.  Co.,  68  Vt.  390,  35  Atl.  Bep.  331 ;  Oakland  Home  Ins. 
Co.  V.  Davis  (Tex.),  33  S.  W.  Bep.  587;  Omaha  Ins.  Co.  v. 
Dierke,  43  Neb.  569,  61  N.  W.  Bep.  740,  745. 

3.  Thompson  v.  Traders'  Ins.  Co.,  169  Mo.  12,  68  S.  W.  Bep. 
889;  McClelland  v.  Greenwich  Ins.  Co.,  107  La.  124,  30  So.  Bep. 
^91 ;  Petit  v.  German  Ins.  Co.,  98  Fed.  Bep.  800. 

In  California  service  of  notice  on  the  agent  who  countersigned 
the  policy  appears  to  be  sufficient.  Bemero  v.  South  British  & 
National  Ins.  Co.,  65  Cal.  386. 

A  local  agent  may  be  clothed  with  apparent  authority  to  re- 
-ceive  the  notice.  Kendall  v.  Holland  Purchase  Ins.  Co.,  2  T.  & 
C.  375,  affd.  without  opinion,  58  N.  Y.  682;  Van  Allen  v. 
Farmers'  Ins.  Co.,  10  Hun,  397,  affd.,- 72  N.  Y.  604.  And  see 
Snyder  v.  Dwelling-House  Ins.  Co.,  59  N.  J.  L.  644,  37  AtL 
Rep.  1022,  26  Ins.  L.  J.  905,  revg.  59  N.  J.  L.  18,  34  Atl.  Bep. 
•931,  25  Ins.  L.  J.  716. 

• 

RULE  II. 
Death  of  Imiured  BO60  Not  "DiBptaiBe  with.  Necessity  of  Notice. 

Death  of  the  insured  does  not  dispense  with  the 
necessity  of  giving  notice  of  loss;  it  is  the  duty  of 
executor  named  in  a  will,  even  before  probate,  or  of 
some  one  interested  as  legal  representative,  heir,  or 
legatee,  or  otherwise,  to  comply  with  the  condition  in 
accordance  with  Rule  4. 

Matthews  v,  American  Central  Ins.  Co.,  9  App.  Div.  339, 
-affd.,  154  ]Sr.  Y.  449,  48  N.  E.  Rep.  751. 
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TITLE  111. 

Duty  to  Protect  Property  from  Further  Damage. 

SuLB  1.  Duty  to  protect  property  from  further  damage  im« 

poeed  by  contract. 

2.  Company  not  liable  for  increased  damage  caused  by 

assured's  neglect  to  perform  duty  —  Limitation. 

3.  Duty  of  assured  extends  to  buildings  and  walls. 

4.  Duty  of  assured  as  to  vessel  or  boat  —  Total  loss. 

RULE  z. 

Daty  to  Protect  Froperty  from  Fartlior  Danutge  Tmimiiftd  by 

Contract 

Property  must  be  protected  by  the  insured  from 
further  damage. 

This  duty  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ♦Pennsylvania, 
Michigan,  Bhode  Island^ 

Missouri,  Wisconsin. 

New  Jersey, 

By  the  standard  form  of  policy  prescribed  in : 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

this  specific  clause  is  omitted  but  is  substantially  covered  by 
the  duty  imposed  under  "  Duty  to  Save  and  Preserve,'*  Rule  1. 
In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 

Cbmpaxiy  not  Liable  for  Increased  DaxnAge  Caused  by  Assured's 

Keglect  to  Ferfonn  Duty  —  Limitation. 

The  insurance  company  is  not  liable  for  such  further 
damage  when  caused  by  failure  or  neglect  of  the  in- 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property/'  Rule  1, 
page  2. 
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su/ea  10  LOixij.y  \\ivji  preceuing  rule;  as,  for  instance^ 
tlie  iurtlier  or  lacre^scu  uamage  caused  by  omission 
Ox  the  insured  to  dry  or  clean  the  property  wet  by 
wuloa;^  Lui.  c..lcj  iuie  uoes  not  require  use  of  means  to 
restore  to  ccndiucn  before  the  Lre.^ 

1.  Sfsk  V.  Citizens'  Ins.  Co.,  16  Ind.  App.  665,  45  N.  E.  Rep. 
804. 

2.  HolTman  v.  ^Ktna  Ins.  Co.,  1  Robt.  601,  affd.,  32  N.  Y.  405. 

RULE  3. 
Duty  of  Assured  Extends  to  Buildings  and  Walls. 

The  duty  of  insured  to  protect  from  further  damage 
is  not  conCned  to  personal  property,  but  extends  to 
buildings  or  their  walls. 

Alter  V.  Home  Ins.  Co.,  60  La.  Ann.  1316,  24  So.  Rep.  ISO- 
RULE  4. 
Duty  of  Assured  as  to  a  Vessel  or  Boat  — Total  Loss. 

It  is  the  duty  of  insured  to  raise  a  vessel  damaged 
and  sunk  in  progress  of  a  fire,  and  protect  it  from 
further  damage;  if  the  insurance  company,  on  as- 
sured ^s  request,  raise  the  boat,  the  expense  is  properly 
deducted  from  claim  on  the  policy;^  but  a  total  losa 
may,  however,  be  established  by  proper  competent  tes- 
timony without  raising  the  vessel.* 

1.  Hebner  v.  Palatine  Ins.  Co.,  167  111.  144,  41  N.  B.  Hep. 
627. 

2.  Jackson  v.  British  America  Assxir.  Co.,  106  Mich.  47,  65 
N.  W.  Rep.  899. 

The  application  of  this  mle  obviously  depends  upon  the  con- 
dition of  the  vessel  at  time  of  sinking. 

TT^e  resT)onsibilitv  •  for  expenses  in  raising  a  vessel  was  in- 
volvpd  in  Fire  Ins.  Assoc,  v.  Wickham,  141  IT.  S.  565,  but  owing" 
to  defective  record  was  neither  considered  nor  decided. 
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TITLE  lY, 

Duty  to  Separate   Damaged  and  Undamaged  Property* 

Inventory,  and  Exhibit  Remains. 

Bulb  1.  Duty  of  insured  to  separate  damaged  and  undamaged 
personal  property,  inyentory  and  exhibit  remains  as 
imposed  by  contract. 

2.  Inventory  distinct  from  proof  of  Iobs. 

3.  Object  of  separation  and  inventory  —  Effect  of  failure 

to  perform  duty. 

4.  Expense   rests  upon   assured  —  Performance  not  re- 

quired when  damage  trifling. 

5.  Substantial  compliance  sufficient. 

6.  Performance  not  required  when  property  totally  de- 

stroyed —  When  not  practicable. 

7.  Insured  may  dispose  of  damaged  property  after  reason- 

able notice. 

RULE  I. 

Duty  of  Insured  to  Separate  Damag^od  and  TJndainag^d  Personal 
Property,  Inventory  and  Eachlblt  Remains  as  Imposed  by 
Contract. 

If  fire  occur  the  insured  shall  forthwith  separate 
the  damaged  and  undamaged  personal  property,  put 
it  in  the  best  possible  order,  and  make  a  complete  in- 
ventory of  the  same,  stating  the  quantity  and  cost  of 
each  article  and  the  amount  claimed  thereon.  The 
insured,  as  often  as  required,  shall  exhibit  all  that  re- 
mains of  the  property  described. 

This  duty  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in : 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  *  Pennsylvania, 
Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property,'*  Rule  1, 
page  2. 
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This  duty  is  not  required  in  the  standard  form  prescribed  in : 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

See  Clement  v.  British  America  Ins.  Co.,  141  Mass.  298,  5 
N".  E.  Rep.  847.  ^  Under  New  Hampshire  form,  the  company  has 
right  of  "  access  to  premises  and  property  damaged.'' 

In  the  States  where  no  standard  form  is  prescribed,  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

The  word  "  forthwith  "  in  above  rule  under  well-settled  prin-. 
ciples  of  construction  means  as  soon  as  reasonably  possible  under 
the  circumstances. 

RULE  a. 
Inventory  Distinct  from  ProoC  of  Losa. 

The  inventory  required  is  separate  and  distinct  from 
the  statement  or  proof  of  loss. 

Clemens  v.  American  Ins.  Co.,  70  App.  Div.  436,  76  N.  Y. 
Supp.  484. 

See  ^^  Statement  or  Proof  of  Loss/* 

RULE  3. 

Object  of  Separation  and  Inventory— Effect  of  I^ailnre  to 

Perform  Ihity. 

The  object  of  the  separation,  order,  and  inventory 
being  to  enable  the  insurance  company  or  its  repre- 
sentative to  estimate  the  loss,  the  assured  cannot  im- 
mediately after  the  fire  sort  out  or  separate  the  un- 
damaged property,  sell  it,  and  ship  it,  before  the 
arrival  of  the  company  ^s  adjuster,  without  violating- 
the  condition;*  it  is  the  duty  of  assured  to  separate 
damaged  and  undamaged  property,  and  if  he  fails  in 
performance  it  may  affect  his  right  to  recovery.* 

1.  Oshkosh  Match  Works  v.  Manchester  Assnr.  Co.,  92  Wis. 
610,  66  N.  W.  Rep.  525. 

2.  Thornton  v.  Security  Ins.  Co.,  117  Fed.  Eep.  "TTS. 
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RULE  4. 

SiZpenM  Bttsts  npon  Aasured  —  Perf onnazioe  not  Beqnired  when. 

Damage  Trifling. 

The  expense  of  putting  in  best  possible  order  rests 
npon  the  insured;  if  this  work  is  done  by  the  insur- 
ance company,  at  express  request  of  the  insured,  the 
expense  is  properly  deducted  from  the  claim  under 
the  policy  for  the  insurance;^  but  putting  in  order  is 
not  required  when  the  value  of  the  property  is  trifling 
in  amount,  and  there  is  no  proof  that  its  value  would 
be  improved.* 

1.  Hebner  v.  Palatine  Ins.  Co.,  167  111.  144,  41  N.  E.  Eep. 
627,  affg.  55  111.  App.  275. 

2.  Wright  V,  Hartford  Ins.  Co.,  36  Wis.  522. 

RULE  5. 

Substantial  CompUanoe  Sufflcient. 

Substantial  compliance  with  Rule  1  is  sufficient;  an 
inventory  otherwise  sufficiently  specific  is  not  invali- 
dated by  the  fact  that  it  contains  a  few  items  of  a 
collective  character;  as,  for  instance,  **  a  lot  of  goods 
in  a  show  window, "  *  *  contents  of  a  small  show  case, ' ' 
''a  lot  of  shirt  bosoms,  handkerchiefs,^^  etc.,^  or  if 
unable  to  give  cost  of  each  article,  number  of  articles 
of  each  kind  may  be  given  with  average  price.* 

1.  Boyle  V.  Hamburg-Bremen  Ins.  Co.,  169  Pa.  St.  349,  3.^ 
Atl.  Rep.  553. 

2.  People's  Fire  Ins.  Co.  v.  Pulver,  127  111.  246,  20  N.  E. 
Eep.  18. 

RULE  6. 

Performanoe  not  Bequired  when  Property  TotaUy  Destroyed  — 

When  not  Practicable. 

When  property  insured  is  totally  destroyed,  an  in- 
ventory of  each  item  thereof  is  not  required;  Rule  1 
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has  reference  to  damaged  and  undamaged  property,^ 
and  the  inventory  is  not  required  where  the  goods  are 
so  damaged  as  to  render  the  making  of  the  inventory 
not  reasonably  practicable  f  or  when  there  is  only  one 
article  damaged.' 

1.  Johnston  v.  Farmers'  Ins.  Co.,  106  Mich.  96,  64  N.  W. 
Rep.  5;  Davis  v.  Grand  Rapids  Ins.  Co.,  15  Misc.  263,  36  N.  Y. 
Supp.  792,  affd.  without  opinion,  157  N.  Y.  685. 

2.  Powers  Dry  Goods  Co.  v.  Imperial  Ins.  Co.,  48  Minn.  380, 
51  K  W.  Rep.  123. 

3.  Smith  V.  Commonwealth  Ins.  Co.,  49  Wis.  322,  5  N.  W. 
Rep.  804. 

RULE  ^. 

Insured  may  Dispose  of   Damaged  Property   after  BeaAonable 

Kotice. 

Insured  may  proceed  to  dispose  of  and  sell  damaged 
property  after  giving  reasonable  notice  to  the  insur- 
ance company,  which  takes  no  action  and  makes  no 
reply  in  reasonable  time  ;*  but  assured  has  no  right  to 
make  such  disposition  when  notified  in  reasonable  time 
of  the  company's  desire  to  further  examine  the  prop- 
erty, and  the  company's  rights  are  not  waived  by  the 
fact  of  a  prior  examination.* 

1.  Chainless  Cycle  Co.  v.  Security  Ins.  Co.,  52  App.  Div.  104, 
64  N.  Y.  Supp.  1060,  affd.,  169  N.  Y.  304,  62  N.  E.  Rep.  392i 
And  see  "  Appraisal,"  Eule  2 ;  "  Options  of  the  Insurance  Com- 
pany,*'  Title  1,  Eule  4. 

2.  Astrich  v,  German-American  Ins.  Co.,  131  Fed.  Rep.  13, 
C.  C.  A.        ,  affg.  128  Fed.  Rep.  477. 
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CHAPTER  SECOND. 

Parties  to  the  Fire  Insurance  Contract  and  to  the  Adjust- 
ment of  the  Loss  —  Adjuster  and  Adjustment. 

Title  1.  Parties  to  the  fire  insurance  contract. 

2.  Legal  representatives. 

3.  Mortgagor  and  mortgagee. 

4.  Adjuster  and  adjustment. 

TITLE  I. 

Parties  to  the  Fire  Insiu-ance  Contract. 

Rule  1.  Fire  insurance  personal  contract  of  indemnity  — 
Does  not  extend  to  other  persons  or  interests  with- 
out language  indicating  such  intention. 

2.  Individuals  insured  as  a  company  —  Corporation. 

3.  Contract  with  infant. 

4.  Property  for  which  assured  liable. 

5.  Receiver. 

6.  Account  of  whom  it  may  concern. 

7.  Property  held  in  trust. 

8.  Property  under  conditional  contract  of  sale. 

9.  Insurance  of  an  estate. 

10.  Policy  in  name  of  deceased  owner  —  Wrong  name. 

11.  Name  of  estate^  loss  payable  to  widow. 

12.  Wrong  name  —  Reformation. 

13.  Meaning  of  words  **As  Interest  may  Appear.*' 

14.  Policy  issued  to  two  persons  as  interest  may  appear. 

15.  Burden  of  proof  as  to  interest. 

16.  Distinction  between  insurance  of  interest  as  it  may 

appear  and  making  loss  payable  as  may  appear. 

17.  Effect  of  making  loss  payable  to  a  third  party. 

18.  Policy  assignable  after  fire. 

RULE  X. 

Tlx*  Insorance  Personal  Contract  of  Indemnity  Boss  not  Bztmd 
to  otbjBT  Persons  or  Interests  WJthont  Langua^^e  TTiiH«>ntlng 
raeh.  Intention. 

The  contract  of  fire  insurance  is  one  of  indemnity, 
personal  to  the  insured,  and  does  not  extend  to  an- 
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other  person  or  interest  without  language  in  or  on 
the  policy  consenting  to  same,  or  covered  and  included 
in  the  description  of  the  insured  or  the  property;^ 
while  an  agent  may  take  out  a  policy  in  his  own  name, 
for  benefit  of  owner,  without  giving  name  of  the  owner, 
the  language  of  the  policy  must  sufficiently  indicate 
the  intention.^ 

1.  Whitehouse  v.  Cargill,  88  Me.  479,  34  AtL  Eep.  276 ;  Car- 
penter V.  Providence- Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495; 
Carroll  v.  Boston  Ins.  Co.,  8  Mass.  515;  Franklin  Ins.  Co.  v. 
Wolflf,  23  Ind.  App.  553,  54  N.  E.  Eep.  772 ;  Lindley  v.  Orr,  83 
111.  App.  70;  Continental  Ins.  Co.  v.  Maxwell,  9  Kans.  App. 
268,  60  Pac.  Rep.  539 ;  Quarles  v.  Clayton,  87  Tenn.  308 ;  Clin- 
ton V.  Hope  Ins.  Co.,  45  N.  Y.  454 ;  Lett  v.  Guardian  Ins.  Co.,. 
125  N.  Y.  82 ;  McLaughlin  v.  Park  City  Bank,  22  Utah,  473, 
63  Pac.  Eep.  589 ;  Skinner  Ship-Building  Co.  v,  Houghton,  92 
Md.  68,  48  Atl.  Rep.  85 ;  Matter  of  West  Norfolk  Lumber  Co., 
112  Fed.  Rep.  759;  Foley  v.  Farragut  Ins.  Co.,  71  Hun,  369, 
24  N.  Y.  Supp.  1131;  Wyman  v.  Prosser,  36  Barb.  368,  affd., 
26  N".  Y.  253;  Farmers  &  Merchants'  Ins.  Co.  v.  Jensen,  56 
Nebr.  284,  76  N.  W.  Rep.  577,  78  N.  W.  Rep.  1054 ;  Cumming* 
V,  Insurance  Co.,  55  N.  H.  457;  Kase  v.  Hartford  Ins.  Co.,  58 
N.  J.  L.  34,  32  Atl.  Rep.  1057 ;  Fuller  v.  Phoenix  Ins.  Co.,  61 
Iowa,  350.  And  see  Bishop  v.  Clay  Ins.  Co.,  45  Conn.  430; 
Duncan  v.  Sun  Mutual  Ins.  Co.,  12  La.  Ann.  486 ;  Lee  v.  Adsit, 
37  N.  Y.  78;  Harvey  v.  Cherry,  76  N.  Y.  436;  Peoria  Ins. 
Co.  v.  Hall,  12  Mich.  202 ;  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474 ; 
Hartford  Ins.  Co.  v.  Haas,  87  Ky.  531,  9  S.  W.  Rep.  720 ;  St. 
Paul  F.  &  M.  Ins.  Co.  v,  Kelly,  43  Kans.  741,  23  Pac.  Rep. 
1046;  Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6. 

2.  Plahto  V.  Merchants'  Ins.  Co.,  38  Mo.  248;  Zimmerman 
V.  Farmers*  Ins.  Co.,  76  Iowa,  352,  41  N.  W.  Rep.  39.  And 
see  Lee  v.  Adsit,  37  N.  Y.  78 ;  (Joodall  v.  New  England  Ins.  Co.. 
6  Fost.  (N.  H.)  169;  Protection  Ins.  Co.  v.  Wilson,  6  Ohio  St. 
553 ;  Freeman  v.  Fulton  Ins.  Co.,  38  Barb.  247 ;  Marts  v.  Cum- 
berland Ins.  Co.,  44  N".  J.  L.  478;  New  Orleans  Ins.  Co.  t\ 
Spruance,  18  111.  App.  576 ;  Waring  v.  Indemnity  Co.,  45  N.  Y. 
606;  Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  L.  543;  Hagan  v, 
Scottish  Ins.  Co.,  186  U.  S.  423,  22  Sup.  Ct.  Rep.  862,  revg. 
102  Fed.  Rep.  919,  43  C.  C.  A.  55;  Bennett  v.  Featherstone. 
110  Tenn.  27,  71  S.  W.  Rep.  589;  Scottish  Union  &  National 
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Ins.  Co.  V.  Hagan,  43  G.  C.  A.  55,  102  Fed.  Bep.  919;  Pdiean 
Ins.  Co.  t;.  Smith,  107  Ala.  313, 18  So.  Bep.  105,  previous  appeal^ 
92  Ala.  428;  Ferguson  t?.  Pekin  Plow  Co.,  141  Mo.  161,  42  S.  W. 
Bep.  711 ;  Union  Ins.  Co.  t?.  McCnllongh,  Neb.  ,  96  N.  W. 
Bep.  79. 

There  is  a  material  distinction  between  the  existencB  of  an 
insurable  interest,  and  an  insurable  interest  insured  by  a  policy 
in  question.  An  insurable  interest  does  not  depend  upon  owner- 
ship or  title,  and  may  exist  whenever  the  person  or  party  is  so 
situated  in  reference  to  the  property  that  he  will  suffer  a  pecu- 
niary loss  if  it  is  damaged  or  destroyed. 

Berry  v.  American  Central  Ins.  Co.,  132  N.  Y.  49,  30  N.  E. 
Bep.  254,  21  Ins.  L.  J.  455;  National  Filtering  Oil  Co.  v.  Cit- 
izens' Ins.  Co.,  106  N.  Y.  535 ;  Bohrbach  v.  Germania  Ins.  Co., 
62  N.  Y.  47 ;  Harvey  v.  Cherry,  76  N.  Y.  436 ;  Helvetia  Swiss 
Ins.  Co.  V,  AUis  Co.,  11  Colo.  App.  264,  53  Pac.  Bep.  242; 
Hanover  Ins.  Co.  v.  Bohn,  48  Nebr.  743,  67  N.  W.  Bep.  774, 

25  Ins.  L.  J.  681 ;  Graham  v.  American  Ins.  Co.,  48  S.  C.  195, 

26  S.  E.  Bep.  323,  26  Ins.  L.  J.  744;  Hebner  v.  Palatine  Ins. 
Co.,  55  111.  App.  275 ;  Traders'  Ins.  Co.  v.  Pacaud,  150  111.  245, 
37  N.  E.  Bep.  460,  23  Ins.  L.  J.  624 ;  Creed  v.  Sun  Fire  Office, 
101  Ala.  522,  14  So.  Bep.  323,  23  Ins.  L.  J.  461;  Hartford 
Ins.  Co.  V.  Keating,  86  Md.  130,  38  Atl.  Bep.  29,  27  Ins.  L.  J. 
406 ;  Hayes  v.  Milford  Ins.  Co.,  170  Mass.  492,  49  N.  E.  Bep. 
754,  27  Ins.  L.  J.  459;  Hope  Oil-Mill  Compress  Co.  v.  Phcsnix 
Ins.  Co.,  74  Miss.  320,  21  So.  Bep.  132,  26  Ins.  L.  J.  995. 

If  the  insurable  interest  is  other  than  unconditional  sole 
ownership,  the  policy  should  contain  language  indicating  intent 
to  include  or  insure  it,  and  such  interest  should  be  therein  truly 
stated. 

See  the  various  standard  forms  of  policy  in  chapter  twelfth. 

This  subject  will  be  more  fully  treated  in  a  subsequent 
volimie. 

RULE  2. 
IndiTidnalB  Ziuraxed  as  a  Oompany  —  Corporation. 

The  fact  that  individuals  are  insured  in  a  corporate 
name  or  as  a  company,  when  not  incorporated,  does 
not  of  itself  affect  the  insurance  on  that  ground  ;*  and 
an  insurance  company  cannot  avoid  payment  of  a 
loss   simply  by  denying  corporate  existence   of  the 
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insured  under  a  defective  charter  granted  under  a 
general  law.^ 

1.  Holbrook  v.  St.  Paul  Ins.  Co.,  25  Minn.  229;  Clark  v. 
(xerman  Jns.  Co.,  7  Mo.  App.  77. 

2.  Bon  Aqua  Imp.  Co.  v.  Standard  Ins.  Co.,  34  W.  Va,  764, 
12  S.  E.  Eep.  771. 

RULE  3. 

Contract  with  Infant 

An  insurance  company  is  bound  by  its  contract  with 
an  infant;  in  such  a  case  infancy  is  no  defense  to  a 
claim  under  the  policy. 

Monaghan  v.  Agricultural  Ins.  Co.,  53  Mich.  238;  Johnson 
u.  Scottish  Union  &  National  Ins.  Co.,  93  Wis.  223,  67  N.  W. 
Rep.  416 ;  Mead  v.  Phoenix  Ins.  Co.,  Kans.  ,  75  Pac.  Bep. 
476. 

RULE  4. 

Property  for  Which  Assured  Liable. 

Where  policy  covers  property  *'  for  which  the  as- 
sured may  be  liable,"  the  word  *'  liable  "  does  not 
mean  a  perfected  or  fixed  legal  liability,  but  simply  a 
condition  out  of  which  a  liability  might  arise,  based 
on  some  duty  which  the  insured  owed  to  the  owner  of 
the  property ;  in  such  a  case  the  assured  may  recover 
the  entire  value  or  loss,  holding  the  excess  over  his 

own  interest  for  benefit  of  the  owner. 

Home  Ins.  Co.  v.  Peoria  &  Pekin  R.  Co.,  178  111.  64,  52  N.  R 
Eep.  862,  affg.  78  111.  App.  137 ;  Burke  v.  Continental  Ins.  Co., 
App.  Div.        ,  91  N.  Y.  Supp.  402.     And  oee  Allen  v. 
Royal  Ins.  Co.,  Tex.  Civ.  App.        ,  49  S.  W.  Rep.  931 ; 

Qermania  Ins.  Co.  v.  Anderson,  15  Tex.  Civ.  App.  55,  40  S.  W. 
Rep.  200,  27  Ins.  L.  J.  267 ;  Phoenix  Ins.  Co.  v.  Belt  R.  Co.,  182 
ril.  33,  54  N.  E.  Rep.  1046;  Minn.,  St.  P.  &  M.  R.  Co.  v.  Home 
Ins.  Co.,  55  Minn.  236,  56  N.  W.  Rep.  815,  23  Ins.  L.  J.  68 ; 
Home  Ins.  Co.  v.  Railroad  Co.,  71  Minn.  296,  74  K  W.  Rep. 
140.  Am^  PS  to  subrogation  to  carrier's  rights,  that  there  is 
none,  sec  Id. 
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RULE  5, 


When  policy  insures  **  E.  S.  K.,  receiver  for , 

on  their  one-half  interest,"  etc,  the  interest  of  the 
parties  appears  on  the  face  of  the  policy,  and  no  refor- 
mation is  required  to  enable  the  successor  of  the  re- 
ceiver to  sue  thereon  as  representative  of  the  interest 
intended  to  be  insured. 

Steel  V.  Phoenix  Ins.  Co.^  51  Fed.  Bep.  715,  22  Ins.  L.  J.  7, 
2  C.  C.  A.  463. 

RULE  6. 
Aeoonnt  of  Whom  It  may  Conoem. 

Where  the  policy  is  issued  to  the  manager  of  a  ware- 
house or  factor  for  account  of  whom  it  may  concern, 
the  intention  is  that  it  shall  cover  to  the  amount  of 
insurance  named  therein  any  goods  of  the  character 
and  description  specified  in  the  policy,  which  from 
time  to  time  during  its  continuance  might  be  in  the 
warehouse  under  the  control  of  its  manager.  In  such 
a  case  the  policy  applies  for  the  benefit  of  the  person 
who  may  own  the  property  at  the  time  of  the  loss, 
although  he  had  no  interest  in  the  property  when  the 
policy  was  issued ;  and  extrinsic  evidence  is  admissible 
to. show  who  was  in  fact  concerned.  The  manager  may 
institute  the  suit  to  recover  total  value  of  the  goods 
destroyed  and  out  of  the  recovery  pay  himself  to  the 
extent  of  his  interest  and  the  balance  he  holds  as  trus- 
tee or  for  the  benefit  of  the  owner  or  owners  ;*  and  so 
where  a  carrier  or  transportation  company  is  insured 
for  account  of  whom  it  may  concern;*  and  so  when 
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any  one  is  also  insured  for  account  of  whom  it  may 
concern,*  or  as  representative  of  other  interests.* 

1.  MoTotock  Ins.  Co.  v.  Cheek,  93  Va.  8,  25  Ins.  L.  J.  649, 
24  S.  E.  Hep.  464;  Smith  v,  Cannack,  64  S.  W.  Kep.  372, 
Tenn.  Ch.,  affd.  orally  by  Sup.  Ct.;  Lancaster  Mills  v.  Mer- 
chants' Cotton-Press  Co.,  89  Tenn.  1;  Pelzer  Mfg.  Co.  v.  Sim 
Fire  Office,  36  S.  C.  213;  Fish  v.  Seeberger,  154  111.  30,  61 
N.  W.  Rep.  681. 

2.  Fire  Ins.  Assoc,  v.  Merchants'  Transportation  Co.,  66  Md. 
339. 

3.  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  72;  Mayor 
V.  Hamilton,  10  Bosw.  637,  affd.,  39  N.  Y.  45;  Earmoor  v.  Cali- 
fornia Ins.  Co.,  40  Fed.  Rep.  847. 

4.  Hope  Oil-Mill  Compress  Co.  v.  Phcsnix  Ins.  Co.,  74  Miss. 
320,  21  So.  Rep.  132,  26  Ins.  L.  J.  995.  And  see  Southern 
Cold-storage  Co.  v.  Dechman,  73  S.  W.  Rep.  547  (Tex.  Civ. 
App.),  and  Rule  7. 

RULE  7. 
Property  Held  in  Trust. 

When  goods  or  other  property  are  described  as 
**  held  in  trust,  ^^  the  words  *'  in  tmst  '*  mean  those 
goods  with  the  care  of  which  the  insured  is  intrusted 
and  not  a  trust  in  the  technical  sense  enforceable  in 
equity  ;^  may  cover  ' '  goods  stored ;  *  ^  ^  property  in  pos- 
session of  an  agent;'  and  in  such  cases  insured  may 
recover  the  whole  amount  of  any  loss,  holding  all  be- 
yond his  own  interest  as  trustee  for  his  principal  ;*  the 
fact  that  a  storage  company  is  relieved  by  contract 
from  responsibility  for  loss  or  damage  by  fire  does 
not  prevent  it  from  insuring  the  property  to  extent 
of  its  lien.* 

1.  Ferguson  v.  Pekin  Plow  Co.,  141  Mo.  161,  42  S.  W.  Rep. 
711;  Southern  Cold-Storage  Co.  v.  Dechman,  73  S.  W.  Rep. 
547  (Tex.  Civ.  App.) ;  Hough  v.  People's  Ins.  Co.,  36  Md.  398; 
Lucas  V.  Liverpool,  L.  &  G.  Ins.  Co.,  23  W.  Va.  258 ;  California 
Ins.  Co.  V.  Union  Compress  Co.,  133  U.  S.  387,  409 ;  Burke  v. 
Continental  Ins.  Co.,         App.  Div.        ,  91  N.  Y.  Supp.  402. 
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2.  Pittsburg  Storage  Go.  v.  Scottish  XT.  &  N.  Ins.  Co.^  168 
Pa.  St.  622,  32  AtL  Eep.  58,  24  Ins.  L.  J.  781;  Phoenix  Ins. 
Co.  V.  Favorite,  49  111.  269;  Home  Ins.  Co.  v.  Favorite,  46 
111.  263. 

3.  Roberts  v.  Firemen's  Ins.  Co.,  166  Pa.  St.  66,  30  Atl.  Rep. 
450;  Snow  v.  Carr,  61  Ala.  363. 

4.  Roberts  v.  Firemen's  Ins.  Co.,  supra;  Johnson  v.  Camp- 
bell, 120  Mass.  449 ;  Hough  v.  People's  Ins.  Co.,  36  Md.  398 ; 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  3  Otto  (U.  S.), 
527;  Robbins  v.  Firemen's  Fund  Ins.  Co.,  16  Blatehf.  (U.  S. 
Cir.)  122;  Reitenbach  v,  Johnson,  129  Mass.  316;  California 
Ins.  Co.  V.  Union  Compress  Co.,  133  XJ.  S.  387.  And  see  Stil- 
well  V.  Staples,  19  N.  Y.  401;  Waring  v.  Indemnity  Ins.  Co., 
45  N.  Y.  606;  Boyd  v.  McKee,  99  Va.  72,  37  S.  E.  Rep.  810; 
Ferguson  v.  Pekin  Plow  Co.,  supra;  McDonald  v.  Palmer,  48 
S.  W.  Rep.  338,  affd.  orally  by  Sup.  Ct.  Tenn.  342 ;  Johnston  v. 
Charles  Abresch  Co.,  Wis.        ,  101  N.  W.  Rep.  395. 

5.  Pittsburg  Storage  Co.  v.  Scottish  U.  &  N.  Ins.  Co.,  supra. 
As  to  goods  stored,  see  "  Exemptions,"  "  Exceptions,"  etc.. 

Rules  16,  17. 

RULE  8. 
Property  under  Conditional  Contract  of  Sale. 

When  personal  property  is  sold  under  a  conditional 
contract  of  sale,  title  to  remain  in  seller  until  price  is 
paid,  and  insurance  is  taken  out  upon  his  interest  and 
he  pays  the  premium,  he  is  entitled  to  all  the  insur- 
ance money,  and  the  purchaser  has  no  claim  to  the 
same;*  if  the  vendee  is  liable  for  loss  or  damage  by 
fire,  his  insurable  interest  extends  to  the  whole  value 
of  the  property  and  is  not  limited  to  payments.* 

1.  Kortlander  v.  Elston,  52  Fed.  Rep.  180,  2  C.  C.  A.  557. 

2.  Ryan  v.  Agricultural  Ins.  Co.,  Mass.         ,  73  N.  E. 
Rep.   849,  distinguishing  Tabbut  v.  American  Ins.   Co., 
Mass.        ,  70  N.  E.  Rep.  430. 

RULE  9. 

Insurance  of  an  Estate. 

When  policy  issues  to  and  in  name  of  an  **  estate,*' 

as  **  Estate  of ,"  it  covers  interests  of  heir  and 

administrator ;  and,  if  obtained  by  one,  may  be  ratified 
by  the  other  even  after  a  loss  ;*  in  such  a  case  extrinsic 
evidence  is  admissible  to  show  who  were  intended.^ 
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1.  PhcEnix  Ins.  Co.  v.  Hancock,  123  Cal.  222,  65  Pac.  Rep. 
905.  And  see  Weed  v.  London  &  L,  Ins.  Co.,  116  N.  Y.  106,  22 
N.  E.  Hep.  229;  Savage  v,  Howard  Ins.  Co.,  62  N.  Y.  502; 
Magoun  v.  Firemen's  Fund  Ins.  Co.,  86  Minn.  486,  91  N.  W. 
Bep.  5. 

2.  Clinton  v.  Hope  Ins.  Co.,  45  N",  Y.  454.  And  see  Globe 
Ins.  Co.  V.  Boyle,  21  Ohio  St  119. 

RULE  10. 
Poliey  in  Kame  of  Deceased  Owner  — Wrong  Kame. 

Where  policy  by  accident,  mistake,  or  design  is  writ- 
ten in  name  of  a  deceased  owner  instead  of  '  ^  Estate 
of  snch  owner,'*  as  applied  for,  and  the  facts  being 
known  to  company's  agent  who  issued  the  policy,  the 
insurance  is  not  thereby  voided ;  nor  is  it  necessary  to 
have  policy  reformed  in  equity.  Claim  may  be  main- 
tained thereon  at  law,  the  plaintiff  executor  averring 
that  policy  was  made  to  him  in  the  name  therein  ap- 
pearing,^ and  so  when  policy  is  issued  in  wrong  name 
of  assured  who  is  known  by  both  names  f  and  so  where 
a  woman  is  insured,  and  the  property  is  described  as 
^'his.''« 

1.  Lumbermen's  Mnt.  Ins.  Co.  v.  Bell,  166  111.  400,  45  N.  E. 
Bep.  130,  affg.  63  111.  67. 

2.  Hibemia  Ins.  Co.  v.  O'Connor,  29  Mich.  241. 

3.  Simon  v.  Home  Ins.  Co.,  58  Mich.  278. 

RULE  II. 
JSlKnyb  ot  Estate,  Loss  Payable  to  Widow. 

Where  policy  issues  to  and  in  name  of  estatie  with 
loss  payable  to  the  widow  as  her  interest  may  appear, 
her  interest  being  that  of  dower,  and  she  dies,  a  set- 
tlement with  her  executor  by  the  insurance  company, 
even  against  the  protest  of  the  owner  of  the  reversion, 
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is  binding  upon  such  owner,  whose  remedy,  if  any,  Ib 
against  the  widow's  executor. 

Bidge  t^.  Home  Ins.  Co.,  64  Mo.  App.  108. 

RULE  la. 
Wrong  Name  —  Bef  ormation. 

Where  policy  issues  in  wrong  name,  with  knowledge 
of  the  company's  agent  as  to  the  facts  and  correct 
name,  the  proper  remedy  is  by  suit  for  reformation.' 
The  mortgagee  clause  operates  as  an  independent  cop 
tract  notwithstanding  wrong  name  of  insured.^ 

1.  McCoubray  v.  St.  Paul  P.  &  M.  Ins.  Co.,  50  App.  Div.  416, 
64  N.  Y.  Supp.  112,  affd.,  169  N.  Y.  590,  without  opinion.  And 
see  Lancashire  Ins.  Co.  v.  Lucas  (Ky.),  34  S.  W.  Rep.  899; 
Trustees  St.  Clara  Academy  v.  Delaware  Ins.  Co.,  93  Wis.  57, 
66  N.  W.  Rep.  1140;  Croft  v.  Hanover  Ins.  Co.,  40  W.  Va. 
508,  21  S.  E.  Rep.  854;  Thomason  v.  Capital  Ins.  Co.,  92  Iowa, 
72,  61  N.  W.  Rep.  843.    See  Rule  10. 

2.  Phoenix  Assur.  Co.  v.  Hinds,  67  Kans.  595,  73  Piac.  Rep. 
893.    See  Mortgagor  and  Mortgagee,  Rule  2. 

RULE  13. 
Meaning  of  Words  **Ab  Interest  May  Appear.'' 

.Where  the  loss  is  made  payable  to  a  certain  party 
or  person  **  as  interest  may  appear,*'  these  words  do 
noi  necessarily  refer  to  an  interest  in  the  property  in- 
sured, but  extend  to  an  interest  as  creditor  or  th^ 
like;  and  when  the  interest  exceeds  the  amount  of  the 
insurance,  such  appointee  to  receive  the  loss  may  claim 
the  whole  without  joining  the  insured  ;*  and  the  inter- 
est may  be  established  by  another  contract.* 

1.  Donaldson  v.  Sun  Mutual  Ins.  Co.,  95  Tenn.  283,  32  S.  W. 
Rep.  251,  25  Ins.  L.  J.  277 ;  West  Coast  Lumber  Co.  v.  State 
Investment  Ins.  Co.,  98  Cal.  502,  33  Pac.  Rep.  258,  22  Ins.  L.  J. 
681 ;  Brown  v.  Commercial  Ins.  Co.,  21  App.  D.  C.  325. 

2.  Graham  v.  American  Ins.  Co.,  48  S.  C.  195,  26  S.  E.  Rep. 
323,  26  Ins.  L.  J.  744. 
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RULE  14. 

Policy  LwiMd  to  Two  Pexsons  am  Inteirart  may  Appear. 

Where  policy  issues  to  two  persons  as  interest  may 
appear,  the  company  has  no  right  to  determine  what 
sum  shall  be  paid  to  each,  and  if  it  pays  the  whole  smn 
to  either,  it  does  so  at  its  peril.  Under  such  circum- 
stances both  are  necessary  parties  to  a  release  or  to 
an  action  to  recover  on  the  policy  unless  it  appear  that 
the  interest  of  one  has  been  extinguished. 

Besant  v.  Glens  Falls  Ins.  Co.,  72  App.  Div.  276,  76  K  Y. 
Supp.  35.  And  see  Kent  v.  JEtna,  Ins.  Co.,  84  App.  Div.  428, 
82  N.  Y.  Supp.  817;  Davis  v.  New  England  Ins.  Co.,  70  Vt.  217, 
39  Atl.  Rep.  1095. 

RULE  15. 
Burden  of  Proof  as  to  InteieBtL 

Where  loss  is  made  payable  to  a  third  party  as 
^ '  his  interest  may  appear,  *  ^  the  burden  rests  upon 
such  party  of  estabUshing  his  interest. 

Wilcox  V.  Mutual  Ins.  Co.,  81  Minn.  478,  84  N.  W.  Eep.  334. 

RULE  16. 

Distinction  Between  Insurance  of  Interest  as  it  may  Appear  and 

Making  Loss  Payable  as  may  Appear. 

There  is  distinction  between  insuring  certain  named 
persons  as  assured  **  as  interest  may  appear  **  and 
insurance  of  owner  with  loss  payable  to  third  party 
as  interest  may  appear. 

De  Wolf  V.  Capital  City  Ins.  Co.,  16  Hun,  116;  Dakin  v. 
Liverpool,  L.  &  G.  Ins.  Co.,  77  N.  Y.  600.    And  see  Rule  14. 

RULE  17. 
Effect  of  Making  Loss  Payable  to  a  Tblrd  Party. 

Insertion  of  a  clause  making  the  loss,  if  any,  pay- 
able to  a  mortgagee  or  other  third  party,  merely  makes 
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such  third  party  an  appointee  to  receive  the  loss ;  the 
relation  of  the  parties  is  not  thereby  changed ;  and  if 
the  policy  is  forfeited  by  the  insured,  such  appointee 
ceases  to  have  any  interest  or  claim  to  the  insurance  ;^ 
where  loss  is  made  payable  to  third  party  without  limi- 
tation to  his  interest  as  it  may  appear,  he  may  claim 
and  receive  the  whole  loss  due  under  the  policy,  hold- 
ing the  excess  over  his  own  interest  as  a  trustee  for 
benefit  of  the  owner.^ 

1.  Home  Ins.  Co.  v.  Hauslein,  60  Dl.  521;  Wunderlick  v.  Palatine 
Ins.  Co.,  104  Wis.  395,  80  N.  W.  Rep.  471;  Van  Alstyne  t?.  iEtna  Ins. 
Co.,  14  Hun,  360;  Grosvenor  v.  Atlantic  Ins.  Co.,  17  N.  Y.  391;  Van 
Buren  r.  St.  Joseph  Ins.  Co.,  28  Mich.  398 ;  Griswold  v.  American  Cen- 
tral Ins.  Co.,  70  Mo.  654;  State  Ins.  Co.  r.  Maackens,  9  Vroom  (X.  J.), 
564 ;  Smith  v.  Union  Ins.  Co.,  120  Mass.  90 ;  Franklin  Ins.  Co.  p.  Wolff, 
23  Ind.  App.  549,  54  N.  E.  Rep.  772 ;  Merwin  v.  Star  Ins.  Co.,  7  Hun, 
659,  affd.  without  opinion,  72  N.  Y.  603;  Lasher  v.  Northwestern  Ins. 
Co.,  18  Hun,  98,  104;  Brunswick  Savings  Inst.  v.  Commercial  Union 
Assur.  Co.,  68  Me.  313;  Fitchburg  Savings  Bank  v.  Amazon  Ins.  Co., 
125  Mass.  431;  Continental  Ins.  Co.  v.  Hulman,  92  111.  145;  Humphrey 
r.  Hartford  Ins.  Co.,  15  Blatchf.  (U.  S.  Cir.)  504;  Martin  f.  Franklin 
Ins.  Co.,. 9  Vroom  (N.  J.),  140;  Warbasse  v.  Sussex  Ins.  Co.,  13  Vroom 
(N.  J.),  203;  Baldwin  v.  Phcenix  Ins.  Co.,  60  N.  H.  164;  Loring  v. 
Manufacturers'  Ins.  Co.,  8  Gray  (Mass.),  28;  Perry  v.  Lorillard  Ins. 
Cc,  61  N.  Y.  214;  Frink  V,  Hampden  Ins.  Co.,  45  Barb.  384;  Heyl  v, 
^tna  Ins.  Co.,         Ala.        ,  38  So.  Rep.  118. 

2.  Dakin  r.  Liv.,  L.  &  G.  Ins.  Co.,  77  N.  Y.  600,  affg.  13  Hun,  122; 
Cone  V.  Niagara  Ins.  Co.,  60  N.  Y.  619.  The  right  of  a  party  to  whom 
loss  is  payable  to  maintain  an  action  jointly  with  the  insured  or  sep- 
arately, or  making  him  a  party,  is  governed  by  local  Codes,  statutes 
or  rules  of  practice;  whether  maintainable  by  real  party  or  parties  in 
interest  or  only  the  contractual  party  to  use  of  others  interested  or 
otherwise  governing  the  parties  to  an  action.  To  exhaust  this  subject 
would  be  to  extend  the  book  beyond  its  reasonable  scope  and  plan.  The 
cases  are  collected  and  reviewed  in  Brown  v.  Commercial  Ins.  Co.,  21 
App.  D.  C.  325.  And  see  Brannigan  r.  Jeffer8<Hi  Ins.  Co.,  102  Mo.  App. 
70,  76  S.  W.  Rep.  643 ;  Anthony  v.  German  Am.  Ins.  Co.,  48  Mo.  App. 
65;  Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6;  Lasher  r.  Northwestern 
Ins.  Co.,  18  Hun,  98  (N.  Y.)  ;  Frink  r.  Hampden  Ins.  Co.,  31  How.  30, 

I  Abb.  N.  S.  343  (N.  Y.)  ;  Solms  f?.  Rutgers  Ins.  Co.,  3  Keyes,  416,  4 
Abb.  Ct.  App.  279  (N.  Y.)  ;  Patterson  r.  Triumph  Ins.  Co.,  64  Me.  500; 
Martin  r.  Franklin  Ins.  Co.,  9  Vroom,  140;  McQueen  v.  Phceniz  Ins. 
Co.,  4  Duval,  660  (Can.  Sup.) ;  Coates  v.  Penn.  Ins.  Co.,  58  Md.  172; 
Chamberlain  r.  Ins.  Co.,  55  N.  H.  249:  Hadley  v.  Ins.  Co.,  65  N.  H. 
110;  Hartford  Inq.  Co.  r.  Olcott,  97  111.  439;  Westchester  Ins.  Co.  v. 
Foster,  90  111.  121;  St.  Paul  F.  &  M.  Ins.  Co.  r.  Johnson,  77  111.  598; 
Turner  r.  Quincy  Ins.  Co.,  109  Mass.  568;  Thatch  v,  Metropole  Ins.  Co., 

II  Fed.  Rep.  29;  Lane  r.  Sun  Ins.  Co..  35  La.  Ann.  224. 
And  see  Mortgagor  and  Mortgagee,  Rules  10  and  13. 
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RULE  x8. 
Policy  Assignable  After  ITixe. 

After  a  fire,  policy  is  assignable  like  any  other  chose 
in  action  ;^  the  assignment  need  not  be  in  writing ;  any- 
thing showing  an  intent  to  assign  on  one  side  and  in- 
tent to  receive  on  the  other  f  an  order  addressed  to  the 
insurance  company  to  pay  a  part  of  the  loss  may 
operate  as  an  equitable  assignment  or  be  evidence 
of  it.» 

1.  Moffitt  V.  Phoenix  Ins.  Co.,  11  Ind.  App.  233,  38  N.  E. 
Eep.  835,  24  Ins.  L.  J.  154. 

2.  Bentley  v.  Standard  Ins.  Co.,  40  W.  Va.  729,  23  S.  B. 
Rep.  584;  Western  Assur.  Co.  v.  McCarthy,  18  Ind.  App.  449, 
48  K  E.  Eep.  265,  27  Ins.  L.  J.  187. 

8.  Collins  &  A.  Co.  v.  United  States  Ins.  Co.,  7  Tex.  Civ. 
App.  679,  27  S.  W.  Eep.  147. 

TITLE  II. 

Legal  Representatives. 

BtJLB    1.  Legal  representatives  included  in  ^^  insured ''  by  oon- 

tract. 

2.  Who  included  by  legal  representatives. 

3.  Ordinary  meaning  of  legal  representatives  —  But  not 

so  confined  —  Eeceiver. 

4.  Effect   of   death   of   insured  —  Bight   to   maintain 

action. 

RULE  I. 
Legal  Bepreaentatlvea  Included  in  ^*  Insured  "  by  Contract 

Wherever  in  the  policy  the  word  *  *  insured  '  ^  occurs, 
it  includes  the  legal  representatives  of  the  insured. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ♦Pennsylvania, 

Michigan,  Bhode  Island, 

Missouri,  South  Dakota, 

New  Jersey,  Wisconsin. 

*  See  note  to  "  Duty  to  Save  and  Preserve  Property/'  Rule  1, 
page  2. 
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The  standard  fonn  of  policy  prescribed  in : 

Maine,  Minnesota, 

Alat^sachusetts, 

in  terms  insures  " and  "— — -  legal  representatives." 

Qhe  New  Hampshire  form  contains  no  n^fercnce  to  legal 
representatives. 

The  South  Dakota  form  adds  the  words  "and  assigns'*  to 
Massachusetts  form  as  above,  and  it  also  contains  the  language 
in  Rule  1. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

The  rule  as  above  stated  would  seem  to  be  the  legal  rule  in 
event  of  death  of  the  insured,  independent  of  any  such  provision 
in  the  policy. 

Lawrence  v,  Niagara  Ins.  Co.,  2  App.  Div.  267,  37  N.  Y. 
Supp.  811,  affd.,  on  opinion  below,  154  N.  Y.  752.    • 

Georgia  Home  Ins.  Co.  v,  Kinnier,  28  Gratt.  (Va.)  88;  West- 
chester Ins.  Co.  V.  Dodge,  44  Mich.  420. 

RULE  2. 
Who  Included  by  Legal  BepresentativeB. 

Legal  representatives  include  all  persons,  natural  or 
artificial,  who  by  operation  of  law  stand  in  the  place  of 
and  represent  the  interests  of  the  assured;^  but  does 
not  include  agents.* 

1.  Alford  V.  Consolidated  Ins.  Co.,  88  Minn.  478,  93  N.  W. 
Kep.  517. 

2.  Metzger  v.  Manchester  Fire  Assur.  Qo.,  102  Mich.  334,  63 
N.  W.  Rep.  650. 

RULE  3. 

Ordinary  Meaning  of  Legal  Bepresentatives  —  But  not  so  Con- 
fined —  Beceiver. 

Legal  representatives  ordinarily  means  the  equiva- 
lent of  executor  or  administrator,  but  may  in  absence 
of  either  include  heirs,  next  of  kin,  legatees,  devisees, 
or  assignee  ;*  or  receiver  of  an  insolvent  corporation.^ 

1.  M'litliews  V.  American  Central  In?.  Co.,  154^  X.  Y.  449, 
48  N.  K.  !?(']).  7e51,  affg.  9  App.  Div.  339,  41  X.  Y.  Supp.  304; 
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German  Ins.  Co.  v,  Wright,  6  Kans.  App.  611,  49  Pac.  Bep. 
704;  Insurance  Co.  v.  Scales,  101  Tenn.  628,  49  S.  W.  Rep. 
743. 

2.  Alford  V.  Consolidated  Ins.  Co.,  88  Minn.  478,  93  N.  W. 
Eep.  617. 

RULE  4. 
Effect  of  Death,  of  Insured  —  Bight  to  Uaintain  Action. 

Upon  death  of  the  insured  the  right  to  claim  and 
recover  the  insurance  on  both  real  and  personal  prop- 
erty vests  in  his  administrator  or  executor,  as  * '  legal 
representative;^'  as  to  personal  property  the  claim 
exists  in  his  own  right,  and  as  to  the  real  estate  he  may 
be  regarded  as  the  trustee  of  an  express  trust,  collect- 
ing or  suing  therefor  for  benefit  of  the  heirs,  or  others 
interested  therein ;  and  both  rights  may  be  enforced  at 
same  time  or  in  same  action. 

Lawrence  v.  Niagara  Ins.  Co.,  2  App.  Div.  267,  37  N.  Y. 
Supp.  811,  affd.  on  opinion  below,  154  N.  Y.  752;  Culbertson 
V,  Cox,  29  Minn.  309,  11  Ins.  L.  J.  817.  And  see  Lappin  t\ 
Charter  Oak  Ins.  Co.,  58  Barb.  325;  Wyman  v,  Wyman,  2G 
N".  Y.  253;  Gtermania  Ins.  Co.  v,  Curran,  8  Kans.  9;  Georgia 
Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  (Va.)  88;  Forest  City 
Ins.  Co.  V.  Hardesty,  182  111.  39 ;  Baldwin  v.  Pennsylvania  Ins. 
Co.,  206  Pa.  St.  248,  55  Atl.  Kep.  970. 

While  payment  may  be  voluntarily  made  to  a  foreign  adminis- 
trator or  executor  deriving  his  authority  from  administration 
granted  in  another  State  (Schluter  v.  Bowery  Sav.  Bank,  117 
N".  Y.  125,  129),  he  cannot  ordinarily  as  such  maintain  a  suit 
or  action  in  absence  of  some  specific  statutory  authority,  or 
ancillary  letters  of  administration.  And  see  Wolf  v.  Sun  Ins. 
Co.,  75  Mo.  App.  306. 
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TITLE  111. 

Mortgagor  and  Mortgagee. 

Bulb    1.  Interest  of  mortgagee  or  other  third  party  as  affected 

by  contract. 

2.  Effect  of  the  mortgagee  clause. 

3.  Effect  of  neglect  or  wrongdoing  by  mortgagee. 

4.  Scope  and  application  of  the  words  ''  act  or  neglect  ^^ 

in  mortgagee  clause. 
'5.  Limitation  upon  effect  of  mortgagee  clause. 

6.  Effect  of  assignment  by  mortgagee. 

7.  Effect  of  payment  of  actual  loss  to  mortgagee. 

8.  Effect  of  settlement  with  owner  and  mortgagor  on. 

void  policy. 

9.  Effect  of  insurance  of  interest  of  mortgagee. 

10.  Effect  of  making  loss  payable  to  mortgagee  without 

the  mortgagee  clause. 

11.  Settlement  or  adjustment  as  affecting  mortgagee  — 

Appraisal. 

12.  Settlement  or  adjustment  with  mortgagee. 

13.  Claim  of  mortgagee  to  whom  loss  made  payable. 

14.  Company  may  interplead. 

15.  Effect  of  repairs  by  owner. 

16.  Lien  of  mortgagee  upon  insurance. 

17.  Mortgagee  may  claim  waiver. 

18.  Provision  requiring  notice  of  change  of  title  —  Fore* 

closure. 

19.  Right  to  assignment  of  mortgage  must  be  exercised 

within  reasonable  time. 

20.  Special  rule  of  construction  in  some  of  the  States. 

RULE  I. 

InterBSt   of   Mortgagee   or   Other   Third  Party   as   Affected  by 

Contract. 

If  with  the  consent  of  the  company,  an  interest  under 
the  policy  shall  exist  in  favor  of  a  mortgagee  or  of  any 
person  or  corporation,  having  an  interest  in  the  subject 
of  insurance,  other  than  the  interest  of  the  insured 
as  described  therein,  the  conditions  **  hereinbefore  '^ 
contained  (i.  e.  in  the  policy)  shall  apply  in  the  manner 
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expressed  in  such  provisions  and  conditions  of  insur- 
ance relating  to  such  interest  as  shall  be  written  upon, 
attached,  or  appended  to  the  policy. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of  policy 
prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  •Pennsylvania, 

Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 
New  Jersey, 

The  standard  form  of  policy  prescribed  in: 

Maine,  Minnesota, 

Massachusetts,  New  Hampshire^ 

in  terms  prescribes  as  follows: 

"  If  the  policy  shall  be  made  payable  to  a  mortgagee  of  the  insured 
real  estate,  no  act  or  default  of  any  person  other  than  such  mortgagee 
or  his  agents,  or  those  claiming  under  him,  shall  affect  such  mort- 
gagee's right  to  recover  in  case  of  loss  on  such  real  estate;  provided, 
tha^  the  mortgagee  shall,  on  demand,  pay  according  to  the  established 
scale  of  rates  for  any  increase  of  risk  not  paid  for  by  the  insured ;  and 
whenever  the  company  shall  be  liable  to  a  mortgagee  for  any  sum  for 
loss  under  the  policy,  for  which  no  liability  exists  as  to  the  mort- 
gagor or  owner,  and  the  company  shall  elect  by  itself,  or  with  others, 
to  pay  the  niortcfagee  the  full  amount  secured  by  such  mortgage,  thou 
the  niortgagt'c  shall  nssi.?m  and  transfer  to  the  companies  interested, 
upon  such  payment,  the  said  mortgage,  together  with  the  note  and  debt 
thereby  sccur'^d. 

The  South  Dakota  form  provides:  "If  this  policy  shall  be  made  pay- 
able to  a  mortgagee  or  trustee  of  the  insured  real  estate,  no  act  or  de- 
fault of  any  person  other  than  such  mortgagee  or  his  agents,  or  those 
c?ain?ing  under  him,  shall  affect  such  mortgagee's  or  trustee's  rights  to 
recover  in  case  of  loss  on  such  real  estate.  Provided,  that  such  mort- 
g^'-pe  or  trustee  sh-^U,  en  demand,  pay  according  to  the  customary 
scale  of  rates  for  any  increase  of  risk  not  paid  for  by  the  insurc-d. 
And  in  case  this  policy  shall  have  been  issued  to  the  owner  of  the 
injured  property  w^ith  the  loss  payable  to  a  mortgasfee,  and  the  ovmer 
shall  hp^'p  d'^^e  arv  act  void!n<»  the  nolicv  as  herein  provided  cr  the 
policy  shall  have  been  canceled  so  that  the  company  is  not  liable  to 
him  in  any  e^^ent,  then  the  mortgagee,  u^wn  payment  to  him  of  the  full 
amount  secured  bv  such  mortgncre.  shall  assign  to  the  company  or  oom- 
p-^nies  niakirar  su^'h  payment  the  mortgage,  together  with  the  note  or 
debt  seou''pd  t^^err^v." 

In  i^e  Stntes  vhrre  rn  gtn'^(1'^rd  form  is  prescribed  nnd  other  than 
those  above  named,  the  New  York  standard  form  is  in  general  Ui?r. 


•See  note  to  "Duty  to  Save  and  Preserve  Property,"  Rule  1,  page  2. 
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RULE   2. 
Bffect  of  the  Mortgagee  Clause. 

Where  insurance  is  obtained  by  owner  and  a  mort- 
gagor, and  in  addition  to  making  the  loss  payable  to 
the  mortgagee,  there  is  inserted  or  added  what  is  called 
the  "  mortgagee  clause,**  it  operates  as  a  distinct,  sep- 
arate, and  independent  insurance  contract  as  between 
the  mortgagee  and  the  company,  in  protection  of  the 
mortgagee's  interest;^  not  necessarily  and  wholly  inde- 
pendent insurance  of  that  interest,  yet  separate  and 
distinct  in  protection  of  it.* 

1.  Pioneer  Savings  &  Loan  Co.  r.  Providence- VVasfiington  Ins.  Co.,  17 
Wash.  175,  49  Pac.  Rep.  231,  27  Tub.  L.  J.  144:  Planters'  Ins.  Assoc.  V. 
Southern  Savings  Co.,  68  Ark.  8,  56  S.  VV.  Rep.  443;  Lancashire  InH. 
Co.  V.  Boardman,  58  Kans.  339,  49  Pac.  Rep.  92,  27  Ins.  L.  J.  470; 
Westchester  Ins.  Co.  v.  Coverdale,  48  Kans.  446,  29  Pac.  Rep.  682; 
Ormsby  v.  Phoenix  Ins.  Co.,  5  S.  D.  72,  24  Ins.  L.  J.  110;  Hanover  Ins. 
Co.  r.  Bohn.  48  Nebr.  743,  67  N.  W.  Rep.  774,  25  Ins.  L.  J.  681 ;  Insur- 
ance Co.  of  N.  A.  r.  International  Trust  Co.,  71  Fed.  Rep.  88,  36  U.  S. 
App.  291,  17  C.  C.  A.  616;  Palmer  Savings  Bank  r.  Insurance  Co.  of 
N.  A.,  166  Mass.  189,  44  N.  E.  Rep.  211,  25  Ins.  L.  J.  739;  Whiting  r. 
Burkhardt,  178  Mass.  635,  60  N.  E.  Rep.  1;  Hastings  r.  Westchester 
Ins.  Co.,  73  N.  Y.  141;  Hartford  Ins.  Co.  v.  Olcott,  97  V.\.  439;  Meriden 
Savings  Bank  r.  Home  Mutual  Ins.  Co.,  fiO  Conn.  396,  12  Ins.  L.  J.  620; 
Glens  Falls  Ins.  Co.  r.  Porter,  44  Fla.  508,  33  So.  Rep.  473;  Scottish 
Union  &  National  Ins.  Co.  v.  Field,  18  Colo.  68.  70  Pac.  Rep.  149; 
Breeyear  r.  Rockingham  Ins.  Co.,  71  N.  H.  445,  52  Atl.  Rep.  860: 
Magoun  r.  Firemen's  Fund  Ins.  Co..  86  Minn.  486,  91  N.  W.  Rep.  5; 
.Smith  r.  Union  Ins.  Co.,  25  R.  I.  260,  55  Atl.  Rep.  715;  Phoenix  Assur. 
Co.  r.  Hinds.  67  Kans.  595,  73  Pac.  Reo.  893;  CoUinsville  Savings  Soc. 
V.  Boston  Ins.  Co.,         Conn.        ,  60  Atl.  Rep.  647. 

2.  Olons  F'»11s  It>8.  Co.  r.  Porter,  svprn :  Hare  r.  Hendley,  54  N.  J. 
Eq.  645,  35  Atl.  Rep.  445.    And  see  Rule  5  and  "  Subrogation." 

For  a  form  of  mortgagee  clause,  see  chapter  twelfth. 

RULE  3. 

Effect  of  Neglect  or  Wrongdoing  by  Mortgagee. 

The  mortgagee  clause  protects  the  mortgagee  against 

the  acts  or  neglect  of  the  owner  and  mortgagor,  but 

not  against  his  own  neglect  or  wrongdoing.^     As  to 

whether  the  stipulation  in  the  mortgagee  clause  such 
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as  giving  notice  of  change  in  title,  or  increase  of  risk, 
etc.,  operate  as  conditions,  violation  of  which  produces 
a  forfeiture  of  the  insurance  as  to  the  mortgagee,*  or 
as  covenants,^  the  courts  do  not  agree. 

1.  American  Central  Ins.  do.  v.  Cowan  (Tex.),  34  S.  W.  Eep. 
460;  Genesee  Falls  Saving  Assoc,  v.  TJ.  S.  Ins.  Co.,  16  App. 
Div.  687,  44  N.  Y.  Supp.  979 ;  Mills  National  Bank  v.  Union 
Ins.  Co.,  88  Cal.  497,  26  Pac.  Eep.  609. 

2.  Ormsby  v.  Phoenix  Ins.  Co.,  5  S.  D.  72,  24  Ins.  L.  J.  110; 
Continental  Ins.  Co.  v,  Anderson,  107  Ga.  641,  33  S.  E.  Bep. 
887,  28  Ins.  L.  J.  938 ;  Cole  v.  Germania  Ins.  Co.,  99  N".  Y.  36, 
14  Ins.  L.  J.  453. 

3.  Pioneer  Savings  &  Loan  Co.  v,  Providence-Washington 
Ins.  Co.,  17  Wash.  175,  49  Pac.  Rep.  231,  27  Ins.  L.  J.  144; 
Phoenix  Ins.  Co.  v.  Omaha  Loan  &  Trust  Co.,  41  Nebr.  834^ 
60  N.  W.  Rep.  133,  24  Ins.  L.  J.  189. 

RULE  4. 

Scope  and  Appllcatioxi  of  the  Words  ''Act  or  Neglect  **  in  Mort- 
gage Glause. 

The  ' '  act  or  neglect  '  *  of  the  owner  and  mortgagor, 
stipulated  usually  in  the  mortgagee  clause  as  not  in- 

r 

validating  the  policy  as  to  the  mortgagee,  contemplates 
a  case  where  the  owner  could  act  or  could  neglect,  and 
not  a  case  where  policy  was  issued  in  name  of  an  infant 
child  three  years  old  upon  a  misrepresentation  as  to 
the  title. 

Graham  v.  Fireman's  Ins.  Co.,  87  N.  Y.  69,  78. 

RULE  5. 

Limitation  upon  Effect  of  Mortg^agee  Olause. 

While  the  **  mortgagee  clause  '^  operates  as  an 
independent  contract,  the  policy  nevertheless  exists 
and  continues  in  the  interest  of  the  insured  and  mort- 
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gagor  and  owner,  unless  forfeited,  or  is  void  as  to  him ; 
it  is  only  when  the  policy  is  voided  as  to  the  insured  or 
mortgagor  or  owner,  that  he  loses  the  benefit  of  the 
insurance  in  reduction  or  payment  of  the  mortgage, 
and  the  insurance  company  acquires  any  right  to  fore- 
close or  enforce  same  through  subrogation  or  assign- 
ment;^  but  rule  is  otherwise  where,  independently  of 
the  owner  and  mortgagor,  the  mortgagee  obtains  the 
insurance  in  his  own  name  and  upon  his  own  interest.^ 

1.  Insurance  Co.  of  K  A.  v.  Martin,  151  Ind.  209,  51  N.  E. 
Bep.  361 ;  Sterling  Ins.  Co.  v.  Beffrey,  48  Minn.  9,  50  N.  W. 
Rep.  922,  21  Ins.  L.  J.  274;  Eddy  v.  London  Assnr.  Co.,  66 
Hun,  307,  20  N.  Y.  Supp.  216,  affd.,  143  K  Y.  311,  38  N.  E. 
Eep.  307 ;  Ulster  County  Sav.  Inst.  v.  Leake,  73  N.  Y.  161.  And 
see  Doran  v.  Franklin  Ins.  Co.,  10  Ins.  L.  J.  842,  86  N.  Y.  635, 
memo,  not  fully  reported ;  Kemochan  v.  New  York  Bowery  Ins. 
Co.,  17  N.  Y.  428 ;  Badger  v.  Platts,  68  N.  H.  222,  44  Atl.  Eep. 
296 ;  Concord  Mutual  Ins.  Co.  v.  Woodbury,  45  Me.  447 ;  War- 
ing v.  Loder,  53  N.  Y.  581;  Springfield  F.  &  M.  Ins.  Co.  v. 
Allen,  43  N.  Y.  389 ;  Allen  v.  Watertown  Ins.  Co.,  132  Mass. 
480;  Gardner  v.  Continental  Ins.  Co.,  75  S.  W.  Kep.  283  (Ky.). 

2.  Foster  v.  Van  Reed,  70  N.  Y.  19;  Dick  v.  Franklin  Ins. 
Co.,  81  Mo.  103,  10  Ins.  L.  J.  468;  Burlingame  v,  Goodspeed, 
153  Mass.  24,  20  Ins.  L.  J.  283 ;  Concord  Ins.  Co.  v.  Woodbury, 
45  Me.  447.  And  see  Dunbrack  v.  Neall,  W.  Va.  ,  47 
S.  E.  Eep.  303.    And  see  ''  Subrogation.'' 

RULE  6. 

Effect  of  Aflslgnment  by  Mortc^agee. 

A  suit  cannot  be  maintained  and  damages  recovered 
from  an  insurance  company  by  reason  of  partial  de- 
struction of  the  mortgaged  premises,  where  at  the  time 
of  the  fire  the  policy  had  become  void  as  against  the 
owners  of  the  property  insured,  and  the  mortgagee 
to  whom  the  loss  was  made  payable,  with  mortgagee 
clause  attached,  had  assigned  his  mortgage  to  a  third 
party  before  the  fire,  but  failed  to  transfer  to  him  hif 
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interest  as  mortgagee  in  the  policy  of  insurance  and  to 
obtain  consent  of  the  company.  The  policy  of  insur- 
ance is  a  contract  of  indemnity  personal  to  the  party  to 
whom  it  is  issued,  or  for  whose  interest  the  company 
undertakes  to  be  responsible  in  case  of  loss,  and  cannot 
Ibe  transferred  to  a  third  person  to  be  valid  in  his  hands 
without  the  company's  consent. 

Ease  V.  Hartford  Ins.  Co.,  58  N.  J.  L.  34,  25  Ins.  L.  J.  158, 
32  Atl.  Rep.  1057.  And  see  ^'Parties  to  the  Fire  Insurance 
Contract,**  Bule  1. 

RULE  7. 
Effect  of  Paymexit  of  Actual  Lobs  to  Mortga^^ee. 

Where  the  mortgagee  to  whom  loss  is  payable  by 
several  insurance  policies,  with  mortgagee  clause 
attached  to  each,  has  received  the  whole  amount  of  the 
actual  loss  or  damage  from  some  of  the  insurance 
companies,  the  assured  cannot  sustain  an  action 
against  the  others. 

Norwich  Union  Ins.  Soc.  v.  Wellhouse,  113  Ga.  970,  39  S.  E. 
Rep.  397. 

RULE  8. 

Effect  of  SettlemexLt  with.  Owner  and  Mortgagor  on  Void  Policy. 

If  a  policy  is  claimed  to  be  void,  but  the  insurance 
company,  notwithstanding,  pays  the  assured  owner  or 
mortgagor  a  substantial  amount  in  settlement,  in 
addition  to  an  amount  paid  a  mortgagee  for  an  assign- 
ment of  the  mortgage,  both  being  within  the  amount 
of  the  policy  or  insurance,  there  being  some  evidence 
of  intention  to  include  in  the  settlement  the  value  of 
the  mortgage,  the  insurance  company   takes  nothing 
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by  the  assignment,  and  may  be  required  to  release  the 
mortgage  •/  unless  settlement  is  in  terms  without  preju- 
dice.* 

1.  Prinz  V,  Citizens'  Ins.  Co.,  80  App.  Div.  638,  81  N.  Y. 
Supp.  141. 

2.  Wisconsin  Loan  Assoc,  v.  Webster.  119  Wis.  476,  97  N.  W. 
Bep.  171. 

RULE  9. 

Effect  of  Insurance  of  Interest  of  Mortgagee^ 

Where  insurance  is  upon  the  interest  of  the  mort- 
gagee exclusively,  such  interest  extends  to  the  whole 
property  as  at  date  of  the  policy.  It  is  not  an  insur- 
ance of  the  debt,  and  if  property  is  consumed  in  part 
or  damaged  by  fire,  the  mortgagee's  interest  is  to  that 
extent  affected  and  the  insurance  company  is  bound 
to  make  good  the  loss  without  regard  to  value  of  prop- 
erty remaining. 

Excelsior  Fire  Ins.  Co.  v.  Boyal  Ins.  Co.,  55  N.  Y.  343; 
De  Wolf  V.  Capital  City  Ins.  Co.,  16  Hun,  116. 

RULE  10. 

Effect  of  Making  Iiom  Payable  to  Mortgagee  Without  the  Mort- 
gagee danee. 

Where  policy  is  issued  to  the  owner,  with  loss,  if 
any,  payable  to  a  mortgagee  as  interest  may  appear, 
but  without  the  '*  mortgagee  clause  '*  attached,  the 
contract  of  insurance  is  with  the  owner  exclusively,  the 
mortgagee  being  merely  an  appointee  to  receive  the 
amount  of  the  owner's  loss;  if  policy  is  forfeited  as  to 
the  owner,  the  mortgagee  cannot  recover;*  and  policy 
cannot  be  revived  for  benefit  of  the  mortgagee,  by 
attaching  a  mortgagee  clause,  unless  there  be  a  new 
consideration  for  it.* 

1.  Moore  v.  Hanover  Ins.  Co.,  141  N.  Y.  219,  36  N.  E.  Rep. 
191,  23  Ins.  L.  J.  466,  revg.  71  Hnn,  199,  24  N.  Y.  Supp.  507 ; 
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Cone  V.  Niagara  Ins.  Co.,  60  N.  Y.  619 ;  Franklin  Ins.  Go.  v. 
Wolff,  23  Ind.  App.  556,  54  N.  E.  Eep.  772  (reasoning  and 
construction  of  the  cases  cited  under  Sule  20  disapproved) ; 
Delaware  Ins.  Ca  v.  Greer,  120  Fed.  Eep.  916  (C.  C.  A.); 
Monroe  Building  &  L.  Assoc,  v.  Liv.,  L.  &  G.  I&s.  Co.,  50 
La.  Ann.  1243,  24  So.  Rep.  238,  28  Ins.  L.  J.  266 ;  Holbrook  v. 
Baloise  Ins.  Co.,  117  Cal.  561,  49  Pac.  Bep.  555;  Beynolds  v. 
London  &  Lancashire  Ins.  Co.,  128  Cal.  16,  60  Pac.  Bep.  467; 
Scania  v.  Johnson,  22  Colo.  476,  45  Pac.  Bep.  431;  Sun 
Ins.  Co.  V.  Greenville  Building  &  Loan  Association,  58  N.  J.  L. 
367,  33  Atl.  Bep.  962,  25  Ins.  L.  J.  657 ;  Hocking  v.  Virginia 
F.  &  M.  Ins.  Co.,  99  Tenn.  729,  42  S.  W.  Bep.  451 ;  Agricul- 
tural Ins.  Co.  V.  Hamilton,  82  Md.  88,  33  Atl.  Bep.  429,  30 
L.  B.  A.  633,  25  Ins.  L.  J.  339;  Williamson  i;.  Michigan  Ins. 
Co.,  86  Wis.  393,  57  N.  W.  Bep.  46,  23  Ins.  L.  J.  311 ;  Keith  v. 
Boyal  Ins.  Co.,  117  Wis.  531,  94  N.  W.  Bep.  295;  Bichmond  v. 
Phoenix  Ins.  Co.,  88  Me.  105,  33  Atl.  Bep.  786,  25  Ins.  L.  J. 
354;  Cloud  County  Bank  v,  German  Ins.  Co.,  6  Eans.  App.  219, 
49  Pac.  Bep.  688;  Baldwin  v.  Phoenix  Ins.  Co.,  60  N.  H.  164; 
Antes  V.  State  Ins.  Co.,  61  Nebr.  55,  84  N.  W.  Bep.  412 ;  State 
Ins.  Co.  V.  Maackens,  38  N.  J.  L.  564 ;  Franklin  Savings  Insti- 
tution v.  Central  Ins.  Co.,  119  Mass.  240 ;  Grosvenor  v,  Atlantic 
Ins.  Co.,  17  N.  Y.  391 ;  Eosenstein  v.  Traders*  Ins.  Co.,  79  App. 
Div.  481,  79  K  Y.  Supp.  736;  Jaskulski  v.  Citizens'  Ins.  Co., 
131  Mich.  603,  92  N.  W.  Bep.  98 ;  Breeyear  v.  Bockingham  Ins. 
Co.,  71  N.  H.  445,  52  Atl.  Eep.  860 ;  Lewis  v.  Guardian  Assur. 
Co.,  93  App.  Div.  157,  87  K  Y.  Supp.  525,  affd.,  181  K  Y. 
392,  ;  Hamburg-Bremen  Ins.  Co.  v,  Buddell,  Tex.  Civ. 
App.  ,  82  S.  W.  Bep.  826 ;  CoUinsville  Savings  Soc.  v.  Boston 
Ins.  Co.,  Conn.        ,  60  Atl.  Eep.  647. 

2.  Baldwin  v.  German  Ins.  Co.,  105  Iowa,  379,  75  N.  W.  Eep. 
326,  27  Ins.  L.  J.  794.    And  see  Eule  20. 

RULE  II. 

Settlement  or  Adjustment  as  AfPectlng  Mortgagee  —  Appraisal. 

An  owner  of  the  property  and  the  company  cannot, 
without  the  concurrence  of  the  mortgagee  to  whom  the 
loss  was  made  payable  as  interest  may  appear,  effect 
a  settlement  or  accord  and  satisfaction  without  the 
assent  of  the  latter,^  or  bind  the  mortgagee  in 
appraisal  or  arbitration;^  and  when  there  is  a  mort- 
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gagee  clause  in  the  policy,  the  mortgagee  is  not  bound 
by  an  adjustment  of  amount  with  owner.^  A  mort- 
gagee is  bound  by  adjustment  or  appraisal  with  the 
insured,  when  there  is  no  mortgagee  clause.^ 

1.  Hathaway  v.  Orient  Ins.  Co.,  134  N.  Y.  409,  32  N.  E.  Rep. 
40,  22  Ins.  L.  J.  358;  Harrington  v.  Pitchburg  Ins.  Co.,  124 
Mass.  126 ;  Hall  v.  Fire  Assoc,  64  N.  H.  405,  13  Atl.  Rep.  648. 

2.  Brown  i;.  Soger  Williams  Ins.  Co.,  5  B.  I.  394;  Bergman 
V.  Commercial  Union  Assur.  Co.,  92  Ky.  494,  18  S.  W.  Rep.  122, 
15  L.  B.  A.  270,  21  Ins.  L.  J.  271.  And  see  Iowa  Central  Build- 
ing Assoc.  V.  Merchants'  Ins.  Co.,  120  Iowa,  530,  94  N.  W.  Rep. 
1100. 

8.  Scottish  Union  &  Nat.  Ins.  Co.  v.  Field,  16  Colo.  349,  70 
Pac.  Rep.  149. 

4.  Collinsville  Savings  Soc.  v.  Boston  Ins.  Co.,  Conn.  , 
60  Atl.  Rep.  647. 

RULE  12. 
Settlement  or  Adjustment  with  Mortgagee. 

Where  the  insurance  is  in  the  name  of  the  mort- 
gagee,  and  upon  his  interest  as  such,  there  is  no  breach 
of  trust  or  obligation  in  his  settling  with  the  insurance 
company  for  amount  of  his  interest;*  and  same  prin- 
ciple or  rule  applies  when  policy  is  issued  to  and  in 
name  of  owner,  with  loss  payable  to  the  mortgagee, 
with  "  mortgagee  clause  "  attached,  and  the  policy  is 
void  as  to  the  owner.* 

1.  McDowall  V.  Morath,  64  Mo.  App.  290. 

2.  See  Rules  5  and  11. 

RULE  13. 
Olalm  of  Mortgagee  to  Whom  Lobs  Made  Payable. 

Where  loss  is  made  payable  to  a  mortgagee,  it  is  an 
absolute  appointment  for  payment  of  the  whole  loss. 
In  such  a  case  the  mortgagee  can  claim,  receive,  or 
recover  the  whole  loss,  holding  the  balance,  if  any,  in 
excess  of  his  own  interest,  as  trustee  for  the  owner. 
But  when  it  is  made  payable  **  as  interest  may  ap- 
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pear, ' '  then  both  the  mortgagee  and  owner  are  proper 
parties  to  receive  or  recover  the  loss;*  if  the  amount 
of  the  mortgage  debt  or  such  interest  exceeds  the 
whole  amount  of  the  insurance,  the  mortgagee  may 
maintain  claim  alone  ;^  although  it  remains  proper  to 
make  the  owner  and  insured  a  party  to  answer  as  to 
his  interest.^  Interest  of  a  mortgagee  ceases  with  dis- 
charge of  the  mortgage.*  But  his  right  to  claim  the 
insurance  does  not  depend  upon  mortgage  debt  being 
due.^  He  may  execute  a  waiver  or  disclaimer  of  claim 
to  the  insurance.® 

1.  Ermentraut  v.  American  Ins.  Co.,  60  Minn.  418,  62  N.  W.  Rep. 
643;  Burlington  Ins.  Co.  i;.  Lowery,  61  Ark.  108,  32  S.  W.  Rep.  383.  26 
Ins.  L.  J.  610;  Proctor  v.  Georgia  Home  Ins.  Co.,  124  N.  C.  265,  32  S.  K 
Rep.  716;  Powers  v.  New  England  Ins.  Co.,  69  Vt.  494,  38  Atl.  Rep.  148; 
Carberry  t\  German  Ins.  Co.,  86  Wis.  328,  66  N.  W.  Rep.  920.  23  Ina. 
L.  J.  137;  Palmer  Sav.  Bank  v.  Insurance  Co.  of  N.  A.,  166  Mass.  189, 
44  N.  E.  Rep.  211,  26  Ins.  L.  J.  739,  32  L.  R.  A.  615;  Smith  t\  Packard, 
19  N.  H.  575 ;  Colby  v.  Parkersburg  Ins.  Co.,  37  W.  Va.  789,  17  S.  E. 
Rep.  303;  Cone  r.  Niagara  Ins.  Co.,  60  N.  Y.  619;  Winne  v.  Niagara 
Ins.  Co.,  91  N.  Y.  185;  SUte  Ins.  Co.  D.  Maackens,  38  N.  J.  L.  564; 
Scottish  Union  &  Nat.  Ins.  Co.  v.  Enslie,  78  Miss.  157,  28  So.  Rep.  822; 
Lewis  r.  Guardian  Assur.  Co.,  93  App.  Div.  157,  87  N.  Y.  Supp.  525, 
affd.,  181  N.  Y.  392,  74  N.  E.  Rep.  224;  Farmers'  Bank  v,  Manchester 
Assur.  Co.,  Mo.  App.  ,  80  S.  W.  Rep.  299;  Siaats  v.  Georgia 
Home  Ins.  Co.,  W.  Va.        ,  50  S.  E.  Rep.  815. 

2.  Lowry  t\  Insurance  Co.  of  N.  A.,  75  Miss.  43,  21  So.  Rep.  664,  26 
Ins.  L.  J.  618;  Capital  City  Ins.  Co.  r.  Jones,  128  Ala.  361,  30  So.  Rep. 
674;  Peck  v.  Girard  F.  &  *M.  Ins.  Co.,  16  Utah,  121,  61  Pac.  Rep.  256; 
Hammel  v.  Queens  Ins.  Co.,  50  Wis.  240;  Northwestern  Mut.  Life  Ina. 
Co.  r.  Germania  Ins.  Co.,  40  Wis.  446;  Panhandle  Nat.  Bank  v.  Secu- 
rity Co.,  18  Tex.  Civ.  App.  96,  44  S.  W.  Rep.  9?6;  Motley  v.  Manufac- 
turers' Ins.  Co.,  29  Me.  337 ;  Baltis  r.  Dobin,  67  Barb.  607 ;  Franklin 
Ins.  Co.  r.  Wolff,  23  Ind.  App.  649,  64  N.  E.  Rep.  772;  Trust  Co.  r. 
Scottish  Union  &  Nat.  Ins.  Co.,  119  Ga.  ^72,  46  S.  E.  Re^.  856; 
Ritchie  Co.  Bank  v.  Firemen's  Ins.  Co.,  W.  Va.  ,  47  S.  E.  Rep. 
94.    See  also  "  PartieB  to  Contract,"  Rule  17. 

8.  Franklin  Ins.  Co.  r.  Wolff. 

4.  Reynolds  v,  London  &  Lancashire  Ins.  Co.,  128  Cal.  16,  60  Pac. 
Rep.  467. 

6.  PWnteTs'  Ins.  Assoc,  v.  Southern  Savings  Co.,  68  Ark.  8,  66  S.  W. 
Rep.  443. 

6.  Worlcy  v.  State  Ins.  Co.,  91  Iowa,  150,  59  N.  W.  Rep.  16.  23  Ins- 
L.  J.  580.  It  wBs  held  in  Uhfelder  t?.  Palatine  Ins.  Co.,  44  Misc.  153, 
89  N.  Y.  Supp.  792,  that  the  interest  of  a  mortgagee  ceased  with  the 
purchase  by  him  on  sale  in  foreclosure  and  for  fire  occurring  after  audi 
sale  there  was  no  damage  to  his  interest. 
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RULE  14. 
Company  May  Interplead. 

Where  there  is  a  dispute  between  the  owner  and 
assured,  and  a  mortgagee  to  whom  loss  is  payable  as 
interest  may  appear,  and  payment  to  latter  would 
involve  risk  or  hazard,  the  insurance  company  should 
be  permitted  to  deposit  the  money  in  court  by 
interpleader. 

Sexton  V.  Home  Ins.  Co.,  35  App.  Div.  170,  54  N.  Y.  Supp. 
862 ;  Fanning  v.  Equitable  Ins.  Co.,  46  111.  App.  215. 

RULE  15. 
Effect  of  Bepairs  by  Owner. 

If  policy  insures  owner  and  mortgagor  and  damaged 
property  is  repaired  by  him,  no  right  of  action  remains 
in  a  mortgagee  to  whom  the  loss,  if  any,  is  made  pay- 
able ;*  but  may  be  otherwise  when  the  policy  or  insur- 
ance is  upon  the  interest  of  the  mortgagee.* 

1.  Friemansdorf  v.  Watertown  Ins.  Co.,  1  Fed.  Rep.  68.  And 
866  Matter  of  Moore,  6  Daly,  541 ;  Huey  v.  Ewell,  22  Tex.  Civ. 
App.  638,  55  S.  W.  Rep.  606. 

2.  ^tna  Ins.  Co.  v.  Baker,  71  Ind.  102.  And  see  Kernochan 
V.  New  York  Bowery  Ins.  Co.,  5  Duer,  1 ;  and  on  a  subsequent 
appeal,  17  N.  Y.  428;  Excelsior  Ins.  Co.  v.  Royal  Ins.  Co.,  55 
N.  Y.  343 ;  Foster  v.  Equitable  Ins.  Co.,  68  Mass.  216. 

RULE  16. 

Lien  of  Mortgragee  upon  Insuranoe. 

Where  the  mortgagor  is  bound  by  covenant  or  other- 
wise by  executory  agreement  to  keep  property  insured 
for  benefit  of  the  mortgagee,  the  latter  has  an  equi- 
table lien  upon  the  insurance  obtained  by  the  mortgagor 
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• 

•even  if  taken  ont  in  his  name  and  not  made  payable 
io  the  mortgagee  ;^  bnt  where  the  mortgagor  obtained 
insurance  not  only  npon  the  building,  but  also  upon 
^personal  property,  there  should  be  some  evidence  that 
the  insurance  was  obtaiued  in  discharge  of  the  obliga- 
tion to  keep  insured  to  sustain  a  lien.^  When  the 
insurance  company  has  notice  of  such  a  claim  or  lien, 
it  should  act  very  cautiously  and  carefully  as  it  acts 
at  its  peril.^  A  mortgagee  is  not  entitled  to  benefit  of 
insurance  obtained  by  the  mortgagor,  unless  there  is 
A  contract  or  agreement  to  that  effect.* 

1.  Swearingen  v.  Hartford  Ins.  Co.,  52  S.  C.  309,  29  S.  E. 
Hep.  722 ;  subsequent  appeal,  56  S.  C.  355,  34  S.  E.  Rep.  449 ; 
Chipman  v.  Carroll,  53  Kans.  163,  35  Pac.  Rep.  1109;  ^tna 
Ins.  Co.  V.  Thompson,  68  N.  H.  20,  40  Atl.  Rep.  396 ;  Wheeler  v. 
Factors  &  Traders'  Ins.  Co.,  101  U.  S.  439 ;  Nordyke  &  Marmon 
Co.  v.  Gery,  112  Ind.  535,  13  N".  E.  Rep.  683;  Wattengel  v. 
Schultz,  11  Misc.  165,  32  N.  Y.  Supp.  91;  Hathaway  v.  Orient 
Ins.  Co.,  58  Hun,  602, 11  N.  Y.  Supp.  413 ;  Heins  v.  Wicke,  102 
Iowa,  396,  71  N.  W.  Rep.  345;  Nichols  v.  Baxter,  5  R.  I.  491; 
Ames  V.  Richardson,  29  Minn.  330.  And  see  Farmers'  Loan  Co. 
v.  Penn  Plate  Glass  Co.,  103  Fed.  Rep.  132,  43  C.  C.  A.  114; 
Dunlop  V,  Avery,  89  N.  Y.  592;  American  Ice  Co.  v.  Eastern 
Trust  Co.,  188  U.  S.  626,  23  Sup.  Ct.  Rep.  432,  aflEg.  17  App. 
D.  C.  422 ;  Hyde  v.  Hartford  Ins.  Co.,  Nebr.  ,  97  N.  W. 
Rep.  629. 

2.  Stearns  v.  Quincy  Ins.  Co.,  124  Mass.  61. 

3.  Grange  Mill  Co.  v.  Western  Assur.  Co.,  118  111.  396,  16 
Ins.  L.  J.  129;  Wilson  v.  Hakes,  36  111.  App.  539.  And  see 
Rule  14. 

4.  Guill's  Admr.  v.  Corinth  Bank  (Ky.),  68  S.  W.  Rep.  870. 

RULE  17. 
Mortgagee  May  Claim  Waiver. 

A  mortgagee  to  whom  loss  is  payable  may  claim 
waiver  of  a  forfeiture,  where  the  company  requires  of 
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liim  additional  proofs,  putting  him  to  trouble  and 
expense. 

Granger  v,  Manchester  Assnr.  Co.,  119  Mich.  177,  77  N.  W. 
Bep.  693,  28  Ins.  L.  J.  220.     And  see  "  Waiver.'' 

RULE  i8. 
Provision  Bequiring  Notice  of  Chan^  of  Title  —  Foreclosure. 

The  provision  in  a  **  mortgagee  clause  '*  requiring 
notice  of  a  change  of  title  which  should  come  to  the 
mortgagee's  knowledge,  has  reference  to  a  change  or 
transfer  of  title  to  a  third  person,  and  not  from  the 
mortgagor  and  owner  to  the  mortgagee  through  fore- 
closure ;*  under  the  *  *  mortgagee  clause  * '  the  mort- 
gagee, to  whom  the  loss  is  made  payable,  may  institute 
foreclosure  proceedings  and  sell  the  insured  property 
without  affecting  his  right  to  the  insurance.* 

1.  Pioneer  Sav.  &  L.  Co.  v.  St.  Paul  P.  &  M.  Ins.  Co.,  68 
Minn.  170,  70  N.  W.  Eep.  979,  26  Ins.  L.  J.  826. 

2.  Eddy  v.  London  Assur.  Co.,  143  N.  Y.  311,  38  N".  E.  Rep. 
307,  24  Ins.  L.  J.  1 ;  Washburn  Mill  Co.  v.  Fire  Assoc.,  60  Minn. 
68,  61  N.  W.  Rep.  828,  24  Ins.  L.  J.  292.  And  see  Sharp  v. 
Scottish  Union  &  Nat.  Ins.  Co.,  136  Cal.  542,  69  Pac.  Rep.  253. 
And  see  Rule  20. 

RULE  19. 

Bight  to   Assignment  of  Mortgage  Must  be  Exercised  Within 

Seasonable  Xlnie. 

Under  the  *'  mortgagee  clause  **  the  right,  if  any, 
to  pay  the  full  amount  of  the  mortgage,  and  to  receive 
an  assignment,  etc.,  must  be  exercised  by  the  insurance 
company  within  a  reasonable  time. 

Eliot  Sav.  Bank  v.  Commercial  IJnion  Ins.  Co.,  142  Mass. 
142,  15  Ins.  L.  J.  777. 
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RULE  20. 

Special  Bole  of  CoBstmction  In  Some  of  the  States. 

In  the  West  and  South  there  is  a  tendency  to  make 
such  strict  construction  of  the  language  in  the  New 
York  and  other  standard  forms,  relating  to  the  interest 
of  mortgagee,  etc.  (see  same  Kule  1),  that  where  the 
loss  is  payable  to  a  mortgagee  to  extent  of  his  interest, 
it  is  held  that  this  is  in  legal  effect  the  creation  of  an 
interest  under  the  policy  with  consent  of  the  company, 
but  that  the  mortgagee  is  bound  by  such  conditions 
only  in  the  standard  form  of  policy  as  are  specially 
*  *  written  upon,  attached,  or  appended  thereto. ' ' 

Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  47  Nebr.  717, 
6G  N.  W.  Rep.  646 ;  Henton  v.  Fanners'  Ins.  Co.,  Nebr.  , 
95  N.  W.  Kep.  670 ;  East  v.  New  Orleans  Ins.  Assoc.,  76  Miss. 
697,  26  So.  Rep.  691;  Queen  Ins.  Co.  v.  Dearborn  Sav.  Loan 
Assoc.,  175  111.  115,  51  N.  E.  Rep.  717;  Northern  Assur.  Co.  r. 
Chicago  B.  &  L.  Assoc.,  98  111.  App.  152,  affd.,  198  111.  474; 
Crawford  v.  Aachen  ft  M.  Ins.  Co.,  100  111.  App.  454 ;  Boyd  v. 
Thuringia  Ins.  Co.,  25  Wash.  447,  65  Pac.  Rep.  785  (there 
is  an  able  dissenting  opinion  in  this  case)  ;  Christensen  r. 
Fidelity  Ins.  Co.,  117  Iowa,  77,  90  N.  W.  Rep.  495;  Senor  and 
Muntz  V.  Western  Millers'  Ins.  Co.,  18*1  Mo.  104,  79  S.  W.  Rep. 
687.    See  Rule  10. 

It  has  been  held  in  Texas  that  if  a  policy  is  made  payable  to 
a  mortgagee  as  interest  may  appear,  such  interest  cannot  Ije 
affected  by  a  change  in  the  policy  making  payable  to  another 
party  without  his  consent.  Security  Co.  v.  Panhandle  Nat. 
Bank,  93  Tex.  575,  57  S.  W.  Rep.  22. 

But  the  controversy  in  this  case  was  between  the  mortgagee 
and  such  third  party  after  payment  or  deposit  of  the  insurance 
money  by  the  insurance  companv.  And  see  case  below,  18  Tex. 
Civ.  App.  96,  44  S.  W.  Rep.  936. 
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TITLE  IV. 

Adjuster  and  Adjustment. 

Bdl£    1.  Authority  of  adjuster  or  Bpecial  agent  to  adjust  loss. 

2.  Power  of  adjuster  limited  —  Cannot  delegate  same. 

3.  Apparent  scope  of  adjuster's  authority. 

4.  Necessary  incidents  of  power  of  adjuster. 

5.  Notice  of  limitation  upon  adjuster's  authority. 

6.  Adjustment  subject  to  terms  of  policy. 

7.  Distinction  between  adjustment  and  agreement  to  pay 

amount  adjusted  —  Authority  of  adjuster,  how  es- 
tablished. 

8.  EflEect  of  adjustment  and  performance  —  Fraud  or 

misrepresentation. 

9.  Effect  of  receipt  in  full. 

10.  Settlement  with  assignee  holding  policy  as  security. 

11.  When  agreement  to  Uike  less  than  due  enforceable. 

12.  Adjustment  and  promise  to  pay  as  estoppel. 

13.  Effect  of  offer  in  compromise. 

14.  Ignorance  and  misrepresentation  as  to  law  —  Mistake 

of  fact. 

15.  Not  essential  in  equity  to  return  or  tender  amount 

received. 

16.  Effect  of  duress. 

17.  Not  necessarily  fraud  for  company  to  make  indorse- 

ment upon  policy  after  fire. 

18.  Company  may  recover  back  money  paid  on  misrepre- 

sentation or  fraud. 

19.  Adjustment  of  loss  —  Legal  business  —  Right  to  follow 

it  in  any  State. 

RULE  I. 

Authority  of  Adjuster  or  Special  Agent  to  Adjust  Loss. 

The  fire  insurance  company  is  generally  represented 
in  the  ascertainment  or  adjustment  of  a  loss,  by  an  ad- 
juster or  a  special  agent,  whose  powers  and  authority 
are  prima  facie  coextensive  with  the  business 
intrusted  to  his  care ;  in  the  absence  of  evidence  of  his 
actual  authority  or  notice  to  the  assured  of  limitation 
upon  his  apparent  authority,  the  company  is  bound  by 
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his  acts  and  declarations  within  the  apparent  scope 
of  his  authority  to  ascertain  or  adjust  the  loss.^ 

1.  First  Nat.  Bank  t;.  Manchester  Assiir.  Go.>  64  Minn.  96^ 
66  N.  W.  Hep.  136 ;  First  Nat.  Bank  v.  Lancashire  Ins.  Co.,  65 
Minn.  462,  68  N.  W.  Eep.  1 ;  Parsons  v.  Knoxville  Ins.  Co.,  132 
Mo.  583,  31  S.  W.  Rep.  117 ;  Van  Cleave  v.  Union  Ins.  Co.,  82 
Mo.  App.  668;  McGnire  v.  Hartford  Ins.  Co.,  7  App.  Div.  575, 
40  N.  Y.  Snpp.  300,  affd.  without  opinion,  158  N.  Y.  680; 
Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala.  451,  30  So.  Eep.  537 ; 
Ramsey  v.  Philadelphia  Underwriters'  Assoc.,  71  Mo.  App.  380 ; 
Mix  V.  Royal  Ins.  Co.,  169  Pa.  St.  639;  Farmers'  Ins.  Co.  v. 
Taylor,  73  Pa.  St.  342;  Bartlett  v.  Firemen's  Fund  Ins.  Co., 
77  Iowa,  155 ;  Harris  v.  Phoenix  Ins.  Co.,  85  Iowa,  238 ;  Brink 
V.  Merchants'  Ins.  Co.,  49  Vt.  442;  Little  v.  Phcenix  Ins.  Co., 
123  Mass.  380 ;  Brown  v.  State  Ins.  Co.,  74  Iowa,  428,  38  N.  W. 
Rep.  135 ;  Oshkosh  Gas  Light  Co.  v.  Germania  Ins.  Co.,  71  Wis. 
454,  37  N.  W.  Rep.  819 ;  California  Ins.  Co.  v.  Gracey,  15  Colo. 
70,  24  Pac.  Rep.  577;  Searle  v.  Dwelling-House  Ins.  Co.,  152 
Mass.  263,  25  N.  E.  Rep.  290;  Gristoek  v.  Royal  Ins.  Co.,  84 
Mich.  161,  47  N.  W.  Rep.  549,  87  Mich.  428,  49  N.  W.  Rep. 
634;   Millers'   Nat.   Ins.   Co.   v.   Kinneard,   136   111.    199,   26 

N.  E.  Rep.  368;  Prussian  Nat.  Ins.  Co.  v,  Peterson,  30  Ind. 

App.  289,  64  N.  E.  Rep.  102;  Germania  Ins.  Co.  v.  Pitcher, 

160  Ind.  392,  64  N.  E.  Rep.  921 ;  Sisk  v.  American  Cent.  Ins. 

Co.,  95  Mo.  App.  695,  69  S.  W.  Rep.  687;  Couch  v.  Home 

Protection  Ins.  Co.   (Tex.  Civ.  App.),  73  S.  W.  Rep.  1077; 

Dobson  V.  Hartford  Ins.  Co.,  86  App.  Div.  115,  83  N.  Y.  Supp. 

456 ;  Frost  v.  North  B.  &  M.  Ins.  Co.,        Vt.        ,  60  Atl.  Rep. 

803. 

RULE  2. 
Power    of  AdJuBter  Limited — Oannot  Delegate  Same. 

An  insurance  adjuster  is  ordinarily  a  special  agent 
of  limited  authority  to  ascertain  and  adjust  the  loss, 
having  no  power  merely  as  such  in  absence  of  some 
evidence  as  to  his  authority  to  alter  the  contract,  waive 
any  of  its  essential  conditions  (i.  e.  those  outside  the 
apparent  scope  of  his  authority  to  ascertain  and  adjust 
the  loss),  or  to  make  an  agreement  to  pay  notwith- 
standing a  forfeiture;*  his  position  being  one  of  per- 
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Bonal  trust  and  confidence  he  cannot  delegate  his  au- 
thority to  Bubagents;*  but  otherwise  where  he  is  a. 
general  adjuster  in  charge  over  a  large  territory.* 

1.  Weed  V.  London  &  L.  Ins.  Co.,  116  K  Y.  106,  117,  22  N. 
E.  Kep.  229 ;  HoUis  v.  State  Ins.  Co.,  65  Iowa,  454 ;  Alspaugh  v. 
British  America  Ins.  Co.,  121  N.  C.  290,  28  S.  B.  Hep.  415,  27 
Ins.  L.  J.  441 ;  Hartford  Ins.  Co.  v.  Smith,  3  Colo.  422 ;  Gray  v. 
Guardian  Assnr.  Co.,  82  Hun,  380,  31  N.  Y.  Supp.  237;  Barry 
ft  Finan  Lumber  Co.  v.  Citizens*  Ins.  Co.,  Mich.  ,  98 
N.  W.  Rep.  761. 

2.  Ruthven  v.  American  Ins.  Co.,  92  Iowa,  316,  60  N.  W. 
Rep.  663 ;  AJbers  v-  Phoenix  Ins.  Co.,  68  Mo.  App.  643 ;  Dwell- 
ing-House  Ins.  Co.  v.  Snyder,  69  N.  J.  L.  18,  34  Atl.  Rep. 
931,  revd.,  59  N".  J.  L.  644,  without  affecting. 

3.  Swain  v.  Agricultural  Ins.  Co.,  37  Minn.  390,  34  N".  W. 
Rep.  738.    See  also  "  Waiver.*' 

RULE  3. 

Apparent  Scope  of  Adjuster's  Authority. 

But  the  company  is  bound  by  his  acts,  declarationsy 
and  demands  within  the  apparent  scope  of  his. 
authority  as  adjuster,  in  ascertaining  the  loss  and  the 
legal  consequences  which  flow  therefrom,  although  it 
may  have  been  intended  that  his  authority  should  be 
more  limited;^  a  company  cannot  knowingly  allow  an 
adjuster  to  act  as  such,  and  then  repudiate  hia 
authority.^ 

1.  Dick  V.  Equitable  Ins.  Co.,  92  Wis.  46;  German  Ins.  Co.  v^ 
Gibson,  53  Ark.  494;  First  Nat.  Bank  v.  Manchester  Assur. 
Co.,  64  Minn.  96 ;  ^tna  Ins.  Co.  v.  Shryer,  85  Ind.  362. 

2.  Schlesinger  v,  Columbian  Ins.  Co.,  37  App.  Div.  531,  5& 
N".  Y.  Supp.  37. 

RULE  4. 
Necessary  Incidents  of  Power  of  Adjuster. 

An  adjuster  authorized  to  settle  the  loss  and  with 
authority  to  represent  the  company  in  the  settlement^ 
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has  as  a  necessary  incident  the  power  to  waive  or  dis- 
pense with  stipulations  or  conditions  for  benefit  of  the 
company  which  have  reference  to  the  mode  of  ascer- 
taining the  liability  and  limiting  the  right  of  action;* 
by  denial  of  liability  he  may  waive  the  period  of  sixty 
days  before  loss  becomes  due  and  payable.^ 

1.  Searle  v.  Dwelling-House  Ins.  Co.,  152  Mass.  263 ;  Little  r. 
Phoenix  Ins.  Co.,  123  Mass.  380. 

2.  Continental  Ins.  Co.  v.  Wickham,  110  Ga.  129, 137,  35  S.  E. 
Eep.  287.     And  see  ''Waiver.'' 

RULE  5. 
Notice  of  Limitation  upon  Adjuster's  Authority. 

Where  the  company's  agent  informs  the  assured 
that  he  is  authorized  to  deliver  a  draft  in  his  possession 
in  settlement  of  a  loss  only  on  condition  that  he  should 
receive  a  receipt  in  full  for  all  claims  against  the  com- 
I^any,  and  assured  signs  such  receipt,  and  receives  the 
draft,  it  operates  as  a  lunitation  upon  the  agent's  au- 
thority, and  in  legal  effect  as  an  acceptance  of  the 
company's  proposition  by  the  assured,  precluding  him 
from  afterward  claiming  any  balance  alleged  to  be 
reserved  or  due. 

Kern  Brewing  Co.  v.  Royal  Ins.  Co.,  127  Mich.  39,  86  N.  W. 
Rep.  388. 

RULE  6. 

Adjustment  Subject  to  Terms  of  Policy. 

When  an  adjustment  is  made  in  terms  **  subject  to 
terms  and  conditions  of  the  policies,"  the  true  con- 
struction is  that  it  is  subject  to  all  the  terms  and  con- 
ditions except  such  as  are  superseded  by  the  fact  that 
the  loss  and  damage  have  been  fixed.    An  adjustment 
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with  such  an  agreement  means  simply  that  the  com- 
pany will  pay  the  loss  as  fixed  under  the  terms  and 
conditions  of  the  policy,  if  under  them  the  plaiutiff 
is  entitled. to  payment;*  and  so  where  adjustment  is 
made  **  without  reference  to  any  other  terms  and  con- 
ditions of  the  insurance  contract. '  *  ^ 

1.  Whipple  V.  N.  B.  &  M.  Fire  Ins.  Co.,  11  R.  I.  139. 
S.  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  5  So.  Bep.  116. 

RULE  7. 

IMfltliiction  Between  Adjustnijent  and  Agreement  to  Pay  Amount 
as  Adjusted — ^Authority  of  Adjuster,  How  EstabUshed. 

An  adjustment  of  the  amount  of  the  loss,  and  an 
agreement  to  pay  the  amount  as  adjusted  are  two  dis- 
tinct and  independent  things;  while  the  latter  agree- 
ment may  be  made  by  the  company  or  an  adjuster 
having  authority  and  enforced  as  a  new  agreement, 
independent  of  the  policy,  and  need  not  be  in  writing,* 
such  agreement  should  be  established  by  clear,  positive, 
and  convincing  evidence.*  The  authority  of  an  ad- 
juster cannot  be  established  by  his  own  declarations, 
but  may  be  by  his  own  testimony  or  inferred  from  his 
acts,  and  recognition  by  the  company,  or  proved  by 
declarations  and  admissions  of  its  officers.'  A  mort- 
gagee to  whom  the  loss  is  payable  may  claim  the  bene- 
fit of  a  new  specific  agreement  to  pay,  without  having 

been  a  party  to  it.*  Surrender  of  a  groundless  claim  is 
not  sufficient  consideration  for  a  new  promise  to  pay.^ 

1.  Stockton  Combined  H.  &  A.  Works  v.  Glens  Falls  Ins.  Co., 
121  Cal.  167,  53  Pac.  Rep.  565 ;  Grier  v.  Northern  Assur.  Co., 
183  Pa.  St.  334,  39  Atl.  Rep.  10;  McGonigle  v.  Agricultural 
Ins.  Co.,  167  Pa.  St.  364,  31  Atl.  Rep.  626;  McCallum  v. 
National  Ins.  Co.,  84  Minn.  134,  86  N.  W.  Rep.  892 ;  Stoelke 
V.  Hahn,  55  111.  App.  497;  Gerhart  Realty  Co.  v.  Northern 
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AssTir.  Co.,  86  Mo.  App.  596 ;  Quarrier  v.  Peabody  Ins.  Co.,  10 
W.  Va.  607 ;  Poumier  v.  German-American  Ins.  Co.,  23  R.  I.  36 
49  Atl.  Rep.  98 ;  Smith  v.  Glens  Falk  Ins.  Co.,  62  N.  Y.  85 
Concordia  Ins.  Co.  v.  Koretz,  14  Colo.  386,  60  Pac.  Rep.  191 
Illinois  Ins.  Co.  v.  Archdeacon,  82  111.  236;  Godchaux  v.  Mer- 
chant Ins.  Co.,  34  La.  Ann.  235;  Wagner  v,  Dwelling-House 
Ins.  Co.,  143  Pa.  St.  338,  22  Atl.  Rep.  885 ;  Home  Ins.  Co.  v. 
Howard,  111  Ind.  544,  13  N.  E.  Rep.  103.  And  see  Vining  v. 
Franklin  Ins.  Co.,  89  Mo.  App.  311. 

2.  Grier  v.  Northern  Assur.  Co.,  supra. 

3.  Flannery  v.  State  Mut.  Ins.  Co.,  175  Pa.  St.  387,  34  AtL 
Rep.  798 ;  Millers'  National  Ins.  Co.  v,  Kinneard,  136  111.  199, 
26  N.  E.  Rep.  368 ;  O'Leary  v.  German-American  Ins.  Co.,  100 
Iowa,  390,  69  N.  W.  Rep.  686,  27  Ins.  L.  J.  510.  And  see  Dob- 
son  V.  Hartford  Ins.  Co.,  86  App.  Div.  115,  83  N.  Y.  Supp.  456 ; 
Barry  &  Finan  Lumber  Co.  v.  Citizens'  Ins.  Co.,  Mich.  , 
98  N.  W.  Rep.  761 ;  Parker  v.  Farmers'  Ins.  Co.,  Mass.  , 
74  N.  E.  Rep.  286. 

4.  Stockton  Combined  H.  &  A.  Works  v.  American  Ins.  Co., 
121  Cal.  182,  53  Pac.  Rep.  573,  27  Ins.  L.  J.  1001. 

6.  Melcher  v.  Insurance  Co.,  Me.        ,  55  Atl.  Rep.  411. 

RULE  8. 

Effect   of   Adjustment   and   Performance  —  Fraud   or   Hlsrepre- 

sentation. 

Adjustments  and  settlements  between  the  assured 
and  insurance  company,  when  fully  performed,  have 
all  the  elements  and  properties  of  a  contract,  and,  in 
the  absence  of  fraud,  are  as  incapable  of  rescission  as 
any  other  contract ;  a  misrepresentation  of  a  matter  of 
law  or  a  matter  of  judgment  or  the  expression  of  an 
opinion  in  reference  to  a  matter  equally  open  to  the 
observation  or  inquiry  of  both  parties  and  depending 
upon  the  construction  of  the  policy,  the  terms  of  which 
are  presumed  to  be  known  to  the  insured,  does  not  con- 
stitute a  fraud;*  otherwise  where  the  adjuster  makes 
use  of  any  misrepresentation,  deception,  artifice,  trick, 
or  contrivance  to  prevent  the  assured  from  ascertain- 
ing his  rights  under  the  policy  f  or  is  guilty  of  a  mis- 
representation of  fact.^ 

1.  Georgia  Home  Ins.  Co.  v.  Warten,  113  Ala.  479,  22  So* 
Hep.  288 ;  Mayhew  v.  Phoenix  Ins.  Co.,  23  Mich.  105 ;  ^Etna  Ins. 
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Co.  V.  Beed,  33  Ohio  St.  283 ;  Nebraska  Ins.  Co.  i;.  Segard,  29 
Nebr.  354,  45  N.  W.  Rep.  681 ;  Thompson  v.  Phcenix  Ins.  Co., 
75  Me.  65;  American  Ins.  Co.  v,  Crawford,  7  111.  App.  29; 
Phoenix  Ins.  Co.  v.  Van  Allen,  29  111.  App.  149 ;  Saville  v.  Mtns. 
Ins.  Co.,  8  Mont.  419,  20  Pac.  Rep.  646 ;  King  v.  ^tna  Ins.  Co., 
36  Mo.  App.  128;  Rome  Grocery  Co.  v,  Greenwich  Ins.  Co.,  110 
Ga.  618;  Ordway  v.  Continental  Ins.  Co.,  35  Mo.  App.  426; 
McLean  v.  American  Ins.  Co.,  Iowa,        ,  98  N.  W.  Rep. 

227;  German  Ins.  Co.  v.  Seibert,  24  Ind.  App.  279,  56  N.  E. 
Rep.  686.    And  see  "  Construction.** 

2.  Howard  v.  Georgia  Home  Ins.  Co.,  102  Ga.  137,  29  S.  E. 
Rep.  143 ;  Davis  v.  Phoenix  Ins.  Co.,  81  Mo.  App.  264 ;  Berry  t;. 
American  Central  Ins.  Co.,  132  N.  Y.  49,  30  N.  E.  Rep.  254. 

3.  Bumham  v.  Lamar  Ins.  Co.,  79  111.  160. 

RULE  9. 

Effect  of  Receipt  In  FulL 

A  receipt  in  full  of  all  demands,  including  statement 
that  policy  is  surrendered  and  canceled,  is  not  con- 
clusive upon  the  assured,  who  may  subsequently  show 
by  parol  evidence  that  a  part  of  his  claim  was  not 
intended  to  be  thereby  covered  and  included,  other- 
wise where  the  receipt  embodies  a  contract. 

Fire  Ins.  Assoc,  v.  Wickham,  141  U.  S.  564.  And  see  Red- 
field  V,  Holland  Purchase  Ins.  Co.,  56  N.  Y.  354. 

RULE  ID. 
Settlement  With  ABsignee  Holding^  Policy  as  Security. 

When  policy  is  assigned  or  held  by  an  assignee  as 
collateral  security  for  debt  of  the  assured,  a  settlement 
with  such  assignee  does  not  preclude  the  assured  from 
claiming  balance  due  under  the  policy  from  the  insur- 
ance company. 

Clark  V.  German  Ins.  Co.,  84  Mo.  App.  243. 
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RULE  II. 

When  Agreeiaent  to  Take  Iiess  Than  Due  Enforceable. 

An  agreement  to  take  less  than  the  ascertained 
amount  of  liability  is  not  enforceable  unless  additional 
security  is  given,  or  there  is  some  new  consideration. 

American  Central  Ins.  Co.  v.  Sweetser,  116  Ind.  370. 

RULE  12. 
Adjustment  and  Promise  to  Pay  as  EstoppeL 

Where  the  assured  acts  upon  an  adjustment  and  the 
adjuster's  promise  to  pay,  in  settling  with  other  com- 
panies upon  the  basis  of  the  adjustment,  it  operates  as 
an  estoppel  preventing  the  company  from  denying 
liability. 

Fishbeck  v.  Phoenix  Ida.  Co.,  54  Cal.  422. 

RULE  X3. 
Effect  of  Offer  in  Cktmpromlse. 

An  offer  to  compromise  by  an  agent  or  adjuster  of 
the  insurance  company  is  not  binding  as  an  admission 
of  liability  or  estoppel,*  but  may  be  evidence  of  waiver 
of  time  in  furnishing  of  proofs.*  It  is  always  advis- 
able to  state  that  such  offer  is  made  without  prejudice. 

1.  Hanover  Ins.  Co.  v.  Stoddart,  52  Nebr.  745^  73  N.  W.  Eep. 
291 ;  Hill  V.  Commercial  Union  Assur.  Co.,  164  MasB.  406,  41 
N".  E.  Rop.  657 ;  Eichards  v.  Continental  Ins.  Co.,  83  Mich.  508. 
47  N.  W.  Rep.  350 ;  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co., 
3  Otto  (U.  S.),  527;  American  Ins.  Co.  v.  Walston,  111  111. 
App.  133. 

2.  Gould  V.  Dwelling-House  Ins.  Co.,  134  Pa.  St.  570. 
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RULE  14. 

Ignorance  fuid  Misrepresentation  as  to  Law -— Mistake  of  Faet 

In  equity,  ignorance  of  the  law  and  misrepresenta- 
tions as  to  the  law  may  be  in  some  cases  elementSy  in 
connection  with  other  circumstances  of  relievable  fraud 
or  mistake,*  and  so  a  settlement  may  be  opened  on 
ground  of  a  mistake  of  fact,  where  one  party  has  acted 
in  ignorance,  and  it  would  be  in  effect  a  fraud  to  per- 
mit the  other  to  have  benefit  of  it,*  and  this  operates 
in  favor  of  an  insurance  company  as  well  as  against  it. 
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1.  Titus  V.  Bochester  German  Ins.  Co.,  97  Ky.  667,  31  S.  W. 
Bep.  127 ;  Sanford  v.  Eoyal  Ins.  Co.,  11  Wash.  653,  40  Pac.  Rep. 
609 ;  Berry  v.  American  Central  Ins.  Co.,  132  N".  Y.  49,  30  N.  E. 
Sep.  254. 

2.  Belt  V.  American  Central  Ins.  Co.,  148  N.  Y.  624,  43  N.  E. 
Bep.  64,  revg.  74  Hun,  448,  26  K  Y.  Supp.  692 ;  Remington  t;. 
Westchester  Ins.  Co.,  14  R.  I.  245. 

8.  Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229 ;  Phoenix  Ins.  Co. 
V.  Parsons,  129  N.  Y.  86,  29  N.  E.  Rep.  87 ;  Mutual  Ins.  Co.  v. 
Wager,  27  Barb.  354 ;  American  Ins.  Co.  v.  Bamett,  73  Mo.  364 ; 
Fire  Assoc,  v.  Blum,  63  Tex.  282. 

RULE  15. 
X'ot  E88«atial  in  Equity  to  Betnm  or  Tender  Ajnonnt  Beoeived. 

Where  it  is  sought  by  assured  in  a  suit  in  equity  to 
set  aside  a  settlement  and  release  and  to  recover  the 
full  amount  due  under  the  contract  of  insurance,  on 
ground  of  fraudulent  representations  of  the  company's 
agent,  it  is  not  essential  to  first  repay  or  tender  the 
amount  received  in  settlement;  it  is  sufficient  to  make 
the  tender  in  the  complaint  or  on  the  trial  and  ask  that 
the  amount  be  credited  or  allowed  to  the  company.^ 
The  rule  is  otherwise  in  an  action  at  law  on  the  policy  f 
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but  assured  is  not  obliged  to  return  a  draft  received  in 
settlement  upon  repudiation  by  the  company,  before 
proceeding  in  action  on  the  policy.® 

1.  Eeynolds  v.  Westchester  Ins.  Co.,  8  App.  Div.  193,  40  N.  Y. 
Supp.  336 ;  Berry  v,  American  Central  Ins.  Co.,  132  N.  Y.  49, 
30  N.  E.  Rep.  254. 

2.  Harkey  v.  Mechanics  &  Traders'  Ins.  Co.,  62  Ark.  274,  35 
S.  W.  Rep.  230;  Potter  v.  Monmouth  Ins.  Co.,  63  Me.  440; 
Brown  v,  Hartford  Ins.  Co.,  117  Mass.  479;  Home  Ins.  Co.  v. 
McRichards,  121  Ind.  121,  22  K  E.  Rep.  875;  Pangbom  v. 
Continental  Ins.  Co.,  67  Mich.  683;  Home  Ins.  Co.  v.  Howard. 
Ill  Ind.  544,  13  N.  E.  Rep.  103;  Norwich  Union  Ins.  Co.  v. 
Girton,  124  Ind.  217,  24  N.  E.  Rep.  984;  Riggs  v.  Home  Fire 
Assoc.,  61  S.  C.  448,  39  S.  E.  Rep.  614.  But  see  Sanford  v. 
Royal  Ins.  Co.,  11  Wash.  653,  40  Pac.  Rep.  609. 

3.  Insurance  Co.  of  N".  A.  v.  Osbom,  26  Ind.  App.  88,  59  N.  E. 
Rep.  181, 

RULE  i6. 

Effect  of  DureBB. 

Where  the  assured  is  compelled  by  duress  of  im- 
prisonment or  threats  of  imprisonment  under  a  charge 
of  arson  to  accept  a  sum  less  than  what  is  due,  in 
order  to  maintain  an  action  on  the  policy  it  is  not 
necessary  to  return  or  tender  the  money  received. 

Springfield  F.  &  M.  Ins.  Co.  v.  Hull,  51  Ohio  St.  270,  37  N. 
E.  Rep.  1116 ;  Hartford  Ins.  Co.  v.  Kirkpatrick,  111  Ala.  456, 
20  So.  Rep.  651. 

RULE  17. 

Not  Neoessaxily  Fraud  for  Oompany  to  Make  Indorsement  Upon 

Policy  After  Fire. 

Fraud  in  settlement  cannot  be  predicated  upon  ac- 
tion of  the  insurance  company  in  adding  indorsement 
to  policy  in  its  possession  after  the  fire,  when  same  con- 
stitutes a  mere  formal  authentication  of  the  contract 
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as  it  had  been  established  by  proper  and  sufficient 
agreement  between  the  parties  before  the  fire. 

Belt  V.  American  Central  Ins.  Co.,  29  App.  Div.  546,  aflEd., 
163  N.  Y.  655,  without  opinion. 

RULE  i8. 

Company  May  Beoover  Back  Money  Paid  on  Mijrepreaentatlon 

or  Fraud. 

Money  paid  to  the  insured  in  settlement  induced  by 
misrepresentation  or  fraud  may  be  recovered  by  the 
insurance  company. 

Western  Assur.  Co.  v.  Towle,  65  Wis.  247;  Merchants'  Ins. 
Co.  v.  Abbott,  131  Mass.  397;  Johnson  v.  Continental  Ins.  Co., 
39  Mich.  33;  Berkshire  Ins.  Co.  v.  Sturgis,  13  Gray  (Mass.), 
177;  McConnell  v.  Delaware  Ins.  Co.,  183  111.  228;  Nebraska 
Ins.  Co.  V.  Segard,  29  Nebr.  354,  45  N.  W.  Rep.  681. 

RULE  19. 

AdJnstnMiit  of  Loss  —  "LegeH  Business  —  "Bight  to  FoUow  it  in 

any  State. 

An  insurance  company  owing  a  debt  to  a  citizen  of 
a  State,  although  not  authorized  to  transact  its  busi- 
ness in  such  State,  cannot  be  restricted  by  statute  from 
sending  its  agent  or  adjuster  to  such  State,  to  ascertain 
the  amount  of  the  loss  or  debt,  preparatory  to  pay- 
ment. Adjustment  is  a  legal  business,  and  an  adjuster 
has  the  right  to  follow  it  in  any  State  where  his  employ- 
ment calls  him. 

French  v.  People,  6  Colo.  311,  40  Pac.  Rep.  463;  People  v. 
Gilbert,  44  Hun,  522. 

Rule  otherwise  in  Mississippi,  Moses  t;.  State,  65  Miss.  56. 
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CHAPTER  THIRD. 

Ascertainment  of  the  Loss  or  Damage. 

Title  1.  Location. 

2.  Description. 

3.  Direct  loss  or  damage  by  fire. 

4.  Amount  of  loss  or  damage. 

5.  Exemptions^  exceptions^  and  limitations. 

6.  Appraisal. 

TITLE  I. 

Location. 

Rule   1.  Location  of  property  as  imposed  by  contract. 

2.  Property  must  be  in  place  specified* 

3.  Block  of  buildings^  different  numbers  but  one  en- 

trance. 

4.  Dwelling  and  additions. 

5.  Effect  of  separation  into  items. 

6.  General  description  may  cover  entire  plant. 

7.  Factory  not  necessarily  confined  to  one  building. 

8.  Admission  of  parol  evidence. 

9.  Part  of  description  false. 

10.  Usage  and  custom. 

11.  Ambiguity  in  description  of  location. 

12.  Knowledge  or  verbal  permission  of  agent 

13.  Written  application  —  Estoppel  —  Renewal. 

14.  Consent  of  removed  agents. 

15.  Loss  after  consent  to  removal  to  new  location. 

16.  Hay  in  stack. 

17.  Rule  1  may  be  changed  or  modified  by  written  descrip- 

tion. 

18.  Removal  of  property  endangered  by  fire  as  governed 

by  contract. 

RULE  I. 
Location  of  Property  as  Imposed  by  Contract. 

The  instiranee  is  confined  or  limited  to  the  property 
described  in  the  policy,  ^^  while  looated  and  contained 
as  described  therein,  and  not  elsewhere.*' 
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North  Carolina, 
North  Dakota, 
♦Pennsylvania, 
Rhode  Island, 
Wisconsin. 


New  Hampshire, 
South  Dakota^ 


This  rule  is  impoeed  by  above  terms  in  the  standard  form  of 

policy  prescribed  in : 

New  York, 

Connecticut, 

Louisiana, 

Michigan, 

Missouri, 

New  Jersey, 

The  standard  form  prescribed  in: 

Maine, 

Massachusetts, 

Minnesota, 

does  not  contain  the  clause  above  quoted.    See  Rule  18. 

In  the  States  where  no  standard  form  is  prescribed,  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 
Property  Must  be  in  Place  Specified. 

There  can  be  no  recovery  for  property  destroyed  in 
any  other  place  than  that  specified  and  described. 

Davison  v.  London  &  Lancashire  Ins.  Co.,  189  Pa.  St.  132,  42 
Atl.  Rep.  2,  28  Ins.  L.  J.  152 ;  L'Anse  v.  Fire  Assoc.,  119  Mich. 
427,  78  N.  W.  Rep.  465,  28  Ins.  L.  J.  369 ;  Benton  v.  Farmers' 
Ins.  Co.,  102  Mich.  281,  60  N.  W.  Rep.  691 ;  Lakings  v.  Phoenix 
Ins.  Co.,  94  Iowa,  476,  62  N.  W.  Rep.  783,  24  Ins.  L.  J.  545 
Green  v.  Liverpool,  L.  &  G.  Ins.  Co.,  91  Iowa,  615,  60  N.  W 
Rep.  189,  24  Ins.  L.  J.  180;  British-American  Assur.  Co.  v 
Miller,  91  Tex.  414,  44  S.  W.  Rep.  60,  27  Ins.  L.  J.  538 
Bimstein  v.  Stuyvesant  Ins.  Co.,  83  App.  Div.  436,  82  N.  Y 
Supp.  140 ;  Saunders  v.  Agricultural  Ins.  Co.,  2  App.  Div.  223 
37  N.  Y.  Supp.  769 ;  Bahr  v.  National  Ins.  Co.,  80  Hun,  309 
29  N.  Y.  Supp.  1031 ;  Leventhal  i;.  Home  Ins.  Co.,  32  Misc.  685 
66  N.  Y.  Supp.  602;  Phoenix  Ins.  Co.  v.  Stewart,  53  111.  App 
273;  Lyons  v.  Providence- Washington  Ins.  Co.,  14  R.  I.  109 
Eaton  V.  Phoenix  Ins.  Co.,  15  Ky.  L.  R.  441 ;  Bryce  v.  Lorillard 
Ins.  Co.,  55  N.  Y.  240;  Maryland  Ins.  Co.  v.  Qusdorf,  43  Md. 
506;  Bradbury  v.  Fire  Assoc,  80  Me.  396,  15  Atl.  Rep.  34; 
Farmers'  Ins.  Assoc,  v,  Kryder,  5  Ind.  App.  430 ;  Boyd  v,  Missis- 
sippi Home  Ins.  Co.,  75  Miss.  47,  21  So.  Rep.  708;  -^tna  Ins. 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property,'*  Rule  1 , 
page  2. 
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€o.  V.  Brannon,  Tex.  Civ.  App.        ,  81  S.  W.  Eep.  560. 

See  Eule  9. 

Under  the  old  forms  it  was  occasionally  held  that  the  words 
'^^  contained  in  "  were  not  limited  in  their  application  to  specific 
place  described,  and  that  property  might  be  elsewhere  covered 
according  to  the  natural  and  ordinary  use.  Niagara  Ins.  Co.  v. 
Elliot,  85  Va.  962,  and  cases  cited.  And  see  Bovd  v.  Mississippi 
Home  Ins.  Co.,  75  Miss.  47,  21  So.  Eep.  708. 

RULE  3. 
Block  of   Buildings,   Different  Numbers   but   One   Entrance. 

Description  of  goods  as  contained  in  block  '*  situate 

Nos.  82-90   Street  ' '  may  cover  and  include 

goods  in  loft  or  a  story  of  No.  80,  where  only  entrance 
is  at  No.  82;^  but  otherwise  where  the  other  building 
has  independent  means  of  access,  and  separated  by 
independent  walls.^ 

1.  Westfield  Cigar  Co.  v.  Insurance  Co.  of  N.  A.,  169  Mass. 
382,  47  N.  E.  Rep.  1026.  And  see  Rickereon  v.  Hartford  Ins. 
Co.,  149  N.  Y.  307. 

2.  Sampson  v.  Security  Ins.  Co.,  133  Mass.  49. 

RULE  4. 
BweUing  and  Additions  —  Mill  Sheds. 

Where  policy  describes  and  covers  *'  dwelling  and* 
additions  thereto  "  it  continues  to  cover  a  kitchen  ad- 
dition still  used  for  the  same  purpose,  removed  to  a 
distance  of  thirty  feet;  the  words  **  located  and  con- 
tained "  in  Rule  1  may  be  construed  as  applying  to 
personal  property  only;^  the  words  **  belonging  with 
the  dwelling-house  "  may  be  construed  to  apply  to  a 
building  189  feet  distant  from  the  dwelling.^  **  Mill 
sheds  "  may  be  construed  to  cover  sheds  at  distance 
from  the  mill,  and  not  limited  to  those  projecting  from 
the  mill  itself.^ 

1.  Hannon  v,  Hartford  Ins.  Co.,  41  App.  Div.  226,  68  N.  T. 
Supp.  549. 

2.  Eobinson  v.  Pennsylvania  Ins.  Co.,  87  Me.  399,  32  AtL 
Eep.  996,  25  Ins.  L.  J.  56.    See  also  "  Description." 

3.  Wolverine  Lumber  Co.  v.  Palatine  Ins.  Co.,         Mich. 
102  N.  W.  Eep.  991. 
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RULE  5, 

Bffeot  of  Separation  into  Item«. 

Where  policy  is  divided  into  separate  items  as  $ 

Li  one-story  frame  metal  roof  building  situate  on  a  cer- 
tain lot  or  plot,  $ on  boiler  and  engine  **  while 

contained  in  above-described  building, '  *  $ on 

machinery,  tools,  and  patterns  and  other  tools,  without 
any  limitation  as  to  building  or  location  as  in  previous 
item,—  it  covers  patterns  in  a  pattern-house,  a  part  of 
the  plant,  on  the  lot  or  plot  but  separate  and  distinct 
from  the  building  described  in  the  first  item. 

^tna  Ins.  Co.  v.  Strout,  16  Ind.  App.  160,  44  N.  E.  Eep.  934, 

RULE  6. 
General  Description  May  Cover  Entire  Plant. 

Where  policy  insures  two  separate  buildings  of  a 
plant,  one  a  foundry  and  machine  shop,  and  the  other  a 
pattern  shop,  the  latter  being  used  for  storage  of  the 
patterns  when  not  required  for  use  in  the  machine 
shop ;  and  patterns  described  in  the  policy  as  being  in 
the  pattern  shop,  but  the  description  in  the  policy  of  all 
the  property  insured  ending  with  **  all  situate  comer 
of  certain  streets, '  ^  it  covers  patterns  destroyed  while 
in  use  in  the  machine  shop,  although  the  fire  does  not 
extend  to  the  pattern  shop. 

McKeesport  Machine  Co.  v.  Ben  Franklin  Ins.  Co.,  173  Pa. 
St.  53,  34  Atl.  Eep.  16.  And  see  Washington  Ins.  Co.  v,  Davi- 
son, 30  Md.  91. 

RULE  7. 
Factory  not  NeoeBsaxily  Confliied  to  One  BoUding. 

Where  the  description  covers  goods  or  stock  in  a 
**  factory, '^^  the  word  **  factory  ^'  is  not  necessarily  to 
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be  confined  to  one  building,  but  may  extend  to  all  used 
in  connection  for  the  same  purpose. 

Lieberstein  v.  Baltic  Ins.  Co.,  45  111.  301 ;  Blake  v.  Exchange 
Ins.  Co.;  12  Oray  (Mass.)^  265.  And  see  Texas  Banking  Co.  v. 
Hutchins,  63  Tex.  61. 

RULE  8. 

AdmiMion  of  Parol  Evidence. 

If  a  building  is  accurately  described  and  there  is  no 
ambiguity,  parol  evidence  is  not  admissible  in  action 
upon  the  policy  to  show  that  another  building  was 
intended. 

Sanders  v.  Cooper,  115  N.  Y.  279;  Boak  Fish  Co.  v,  Man- 
chester Fire  Ins.  Co.,  84  Minn.  419,  87  N.  W.  Rep.  932. 

RULE  9. 
Part  of  Descilption  FalM. 

If  there  is  enough  of  the  description  true  to  identify 
the  location  and  the  property  in  accordance  with  the 
intention,  the  fact  that  pari  of  the  description  is  a  mis- 
take or  is  false,  does  not  prevent  recovery  upon  the 
policy  ;^  it  is  not  necessary  to  reform  it.* 

1.  Insurance  Co.  v.  Lewis,  48  Tex.  622;  Texas  Ins.  Co.  v. 
Stone,  49  Tex.  4 ;  Hatch  v.  New  Zealand  Ins.  Co.,  67  Cal.  122 ; 
Bryce  v.  Lorillard  Ins.  Co.,  55  N.  Y.  240;  Heath  v.  Franklin 
Ins.  Co.,  1  Cush.  (Mass.)  257;  Meadowcraft  v.  Standard  Ins. 
Co.,  61  Pa.  St.  91;  American  Central  Ins.  Co.  v.  McLanathan, 
11  Kans.  533;  Baker  v.  State  Ins.  Co.,  31  Oreg.  41,  48  Pac.  Bep. 
699 ;  Connelly  v.  Ouardian  Ins.  Co.^  30  N.  B.  316,  affd.,  20  Can. 
Sup.  208;  £dward8  v.  Fireman's  Ins.  Co.,  43  Miac.  354,  87 
N.  Y.  Supp.  607. 

S.  Phoenix  Ins.  Co.  v.  Gebhard,  32  Nebr.  144,  49  N.  W.  Bep. 
333 ;  Omaha  Ins.  Co.  v.  Dufek,  44  Nebr.  241,  62  N.  W.  Bep.  465 ; 
Burr  V.  Broadway  Ins.  Co.,  16  N.  Y.  267. 
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RULE  10. 

Usage  and  Custom. 

Usage  and  custom  may  lengthen  or  extend  the  pre- 
cise boundary  of  location  described  as  a  '*  yard  '*—  as 
'  *  ship  yard ;  *  *  ^  but  description  of  lumber  as  *  *  in 
yard  ^'  cannot  be  construed  as  a  clearing  in  a  forest; 
a  local  usage  giving  such  meaning  to  the  word  *  *  yard  ' ' 
is  not  binding,  unless  both  parties  had  knowledge  of  it 
and  contracted  with  reference  to  it.^ 

1.  Webb  V.  National  Fire  Ins.  Co.,  2  Sandf.  (N.  Y.)  497. 

2.  Cook  V.  Loew,  34  MIbc.  276.     And  see  "  Construction/' 

RULE  II. 
Ambtgnlty  In  Description  of  Location. 

An  ambiguity  in  description  of  location  is  removable 
by  parol  testimony  as  to  intention  and  surrounding 
circumstances/  reformation  is  not  necessary  ;*  but  re- 
formation is  necessary  when  building  is  wrongly 
described  as  located  on  a  certain  section.^ 

1.  Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa,  308;  Burr 
V.  Broadway  Ins.  Co.,  16  N".  Y.  267;  Yonkers  Ins.  Co.  v.  Hoff- 
man Ins.  Co.,  6  Hobt.  (N.  Y.)  316;  Lycoming  Ins.  Co.  v.  Sailer, 
67  Pa.  St.  108;  Bryce  v.  Lorillard  Ins.  Co.,  55  N.  Y.  240;  Bow- 
man  v.  Agricultural  Ins.  Co.,  59  N.  Y.  521 ;  Fair  v,  Manhattan 
Ins.  Co.,  112  Mass.  320;  Massell  v.  Protective  Ins.  Co.,  19  R.  I. 
5G5,  35  Atl.  Rep.  209;  Holter  Lumber  Co.  v.  Firemen's  Fund 
Ins.  Co.,  18  Mont.  282,  45  Pac.  Rep.  207. 

2.  Burr  v.  Broadway  Ins.  Co.,  16  N.  Y.  267;  Eggleston  v. 
Council  Bluffs  Ins.  Co.,  65  Iowa,  308. 

8.  Collins  V.  St.  Paul  P.  &  M.  Ins.  Co.,  44  Minn.  440,  46  N. 
W.  Rep.  906.     See  Rule  8,  and  see  "  Construction.*' 
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RULE  12. 

Knowledge  or  Verbal  Permission  of  Agent. 

The  application  of  Bule  1  is  not  affected  by  knowl- 
edge or  verbal  permission  of  the  agent  who  issues  the 
policy;^  or  by  written  indorsement  of  the  agent  after 
the  fire.^ 

1.  Farmers'  Ins.  Assoc,  v.  Kryder,  5  Ind.  App.  430. 

2.  St.  Onge  v.  Westchester  Ins.  Co.,  80  Fed.  Rep.  703,  26  Ins. 
L.  J.  1017.    But  see  and  compare  Pollock  v.  German  Ins.  Co., 

Mich.         ,  86   N.  W.  Rep.   1017,  and  volume  3,  title 
''  Agents." 

RULE  13. 

Written  Application  —  Estoppel  —  BanewiaL 

Where  written  application,  made  part  of  the  policy, 
wrongly  describes  the  subject  or  location  of  the  insured 
property,  and  such  application  and  policy  were  made 
by  the  company's  agent  having  knowledge  of  the  facts, 
it  may  operate  as  an  estoppel  preventing  the  company 
from  setting  up  such  misdescription  as  a  defense  ;^  and 
so  when  the  policy  is  renewed  with  knowledge  of  a 
change  in  location,  but  in  same  building  described.^ 

1.  Phoenix  Ins.  Co.  v.  Allen,  109  Ind.  273,  10  N.  E.  Rep.  85. 

2.  Ludwig  V.  Jersey  City  Ins.  Co.,  48  N.  Y.  379.  See 
''  Waiver." 

RULE  14. 

Consent  of  Bemoved  Agents. 

Where  no  notice  is  given  to  the  company,  or  its 
authorized  agent,  of  the  removal  of  property  insured 
to  a  new  location,  and  no  consent  to  such  removal  is 
indorsed  upon  the  policy,  an  oral  consent  of  agents 
who  have  been  removed  as  such  is  a  nullity. 

Burlington  Ins.  Co.  v.  Campbell,  42  Nebr.  208,  24  Ins.  L.  J. 
379,  60  N.  W.  Rep.  699. 
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RULE  15. 

LoM  After  CoiiBeat  to  Removal  to  S'ew  Location. 

A  consent  indorsed  on  the  policy  to  cover  same  prop- 
erty in  new  location  does  not  prevent  valid  claim  for  a 
loss  happening  in  old  location  before  removal;^  and 
when  part  of  property  is  removed  to  new  location,  and 
there  destroyed,  insured  is  entitled  to  recover  his. 
whole  loss,  and  cannot  be  required  to  prorate  with 
what  was  left  in  old  location.*  Consent  to  removal 
does  not  cover  property  while  in  transit.'  When  con- 
sent is  given  it  is  operative,  notwithstanding  a  prior 
removal  to  another  location,  without  consent.* 

1.  Kunzze  v.  American  Exchange  Ins.  Co.,  41  N.  Y.  412. 

2.  Westchester  Ins.  Co.  v.  McAdoo,  57  S.  W.  Rep.  (Tenn.) 
409,  affd.  orally  by  Supreme  Court,  412. 

3.  Goodhue  v.  Hartford  Ins.  Co.,  184  Mass.  41,  67  N.  E.  Sep. 
645. 

4.  Ohio  Farmers'  Ins.  Co.  v.  Burget,  65  Ohio  St.  119,  61 
N.  E.  Hep.  712. 

RULE  16. 

Hay  in  Stack. 

Where  policy  covers  a  barn  or  stable  and  a  specified 
amount  **  on  hay  therein  or  in  stack,  it  may  cover  hay 
in  stack  some  distance  from  the  bam. 

Soli  V.  Farmers'  Mut.  Ins.  Co.,  51  Minn.  24,  52  N.  W.  Hep. 
979,  21  Ins.  L.  J.  908;  Sawyer  v.  Dodge  County  Ins.  Co.,  37 
Wis.  503.  J  &  J  > 

RULE  17. 
Bole  1  Hay  be  Changed  or  Modified  by  Written  Description. 

The  written  description  in  the  policy  may  modify 
or  waive  the  limitation  as  to  place  or  location  imposed 
by  Rule  1;  for  instance,  where  it  covers  a  threshings 
machine  or  combined  harvester  and  described  as  in  use: 
or  not  in  use,  or  while  operating  and  in  transit,  etc.  ;^ 
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and  so  in  case  of  a  vessel  or  boat,*  unless  limited  by  ex- 
press terms  or  warranty  ;•  and  so  in  case  of  a  horse  in- 
sured against  lightning  while  in  use,  etc.,*  or  oil  **  while 
contained  in  a  tank ; '  *  ^  or  property  *  ^  in  transit. '  *  * 

1.  Slinkard  v.  Manchester  Assur.  Co.,  122  Cal.  595,  55  Pac. 
Kep.  417;  Bernicia  Agricultural  Works  v.  Germania  Ins.  Co., 

97  Cal.  468,  32  Pac.  liep.  512 ;  Mawhinney  v.  Southern  Ins.  Co., 

98  Cal.  184,  32  Pac.  Rep.  945;  Minneapolis  Threshing  Co.  v. 
Firemen's  Ins.  Co.,  67  Minn.  35,  58  N.  W.  Rep.  819,  23  Ins. 
L.  J.  734.  And  see  Boyd  v.  Mississippi  Home  Ins.  Co.,  75  Miss. 
47,  21  So.  Rep.  708. 

2.  St.  Nicholas  Ins.  Co.  v.  Merchants'  Ins.  Co.,  11  Hun,  108 ; 
Mark  v.  National  Ins.  Co.,  24  Hun,  565,  affd.,  91  N.  Y.  663,  on 
opinion  below;  Hennesey  v,  Manhattan  Ins.  Co.,  28  Hun,  98; 
Teutonia  Ins.  Co.  v.  Boylston  Ins.  Co.,  20  Fed.  Rep.  148. 

3.  Devens  v.  Mechanics  &  Traders'  Ins.  Co.,  83  N.  Y.  168. 

4.  Boright  v.  Springfield  F.  &  M.  Ins.  Co.,  34  Minn.  352. 

5.  Western  Pipe  Lines  v.  Home  Ins.  Co.,  145  Pa.  St  346,  22 
Atl.  Rep.  665. 

6.  Northern  Pacific  Express  Co.  v.  Traders'  Ins.  Co.,  183  111. 
356,  65  N.  E.  Rep.  702 ;  Phoenix  Ins.  Co.  v.  Belt  R.  Co.,  82  HI. 
App.  265,  afifd.,  182  111.  33. 

RULE  x8. 

BMDioval  of  Property  Endangered  by  Fire  as  Oovemed  by 

Contract. 

If  property  covered  by  the  policy  is  so  endangered 
by  fire  as  to  require  removal  to  a  place  of  safety,  and 
is  so  removed,  that  part  of  the  policy  in  excess  of  its 
proportion  of  any  loss  and  of  the  value  of  property 
remaining  in  the  original  location,  shall  for  the  ensu- 
ing five  days  only  cover  the  property  so  removed  in 
ihe  new  location;  if  removed  to  more  than  one  loca- 
tion, such  excess  of  the  policy  shall  cover  therein  for 
such  five  days  in  the  proportion  that  the  value  in  any 
one  such  new  location  bears  to  the  value  in  all  such 
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new  locations ;  bnt  the  company  shall  not,  in  any  case 
of  removal,  whether  to  one  or  more  locations,  be  liable 
beyond  the  proportion  that  the  amount  hereby  insured 
shall  bear  to  the  total  insurance  on  the  whole  property 
at  the  time  of  fire,  whether  the  same  cover  in  new 
location  pr  not. 

This  rule  is  imposed  by  aboye  terms  in  the  standard  fonn  of 
policy  prescribed  in : 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ^Pennsylvania, 
Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

The  standard  form  prescribed  in : 

Maine,  ,     Minnesota, 

Massachusetts,  New  Hampshire, 

prohibits  removal  and  provides  that  if  removal  of  property  *'be 
necessary  for  the  preservation  of  the  property  from  fire,  the 
policy  shall  be  valid  without  the  assent  of  the  company  for  five 
days  thereafter/* 

In  South  Dakota  form  the  same,  except  the  words  "  or  water,'^ 
are  added  after  the  word  **  fire." 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

TITLE  II. 

Description. 

Bulb    1.  Description  must  apply  to  property. 

2.  Addition  of  words  after  fire. 

3.  Description  false  in  part  only. 

4.  Repugnancy  or  inconsistency  between  written  descrip- 

tion and  printed  conditions. 
6.  Doubtful  meaning  —  Admission  of  parol  evidence. 

6.  Description  uncertain  in  application  or  ambiguous. 

7.  General  words  controlled  by  specific  condition. 

8.  Knowledge  of  agent 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property,''  Rule  1, 
page  2. 
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HuLE    9.  Description  governed  by  nature  and  usual  methods  of 

business  —  Presumption. 

10.  Limitation  as  to  presimiption. 

11.  Usage  or  custom. 

12.  Stocks  of  merchandise. 

13.  Building  and  addition. 

14.  Building  and  addition  attached. 

15.  Limitation  upon  permission  for  addition. 

IG.  Adjoining  and  communicating  as  applied  to  buildings. 

17.  Mill  building  and  additions. 

18.  Adjoining  and  communicating  as  a  question  of  fact. 

19.  Consent  to  addition  does  not  increase  amount  of  in- 

surance. 

20.  Effect  of  moving  part  of  building. 

21.  Certain  described  building  does  not  include  one  sub- 

sequently built. 

22.  Building  includes  connecting  walls. 

23.  Knowledge  of  company  —  Wrong  description  may  be 

immaterial. 

24.  Building  includes  permanent  fixtures. 

25.  Boiler,  engine,  and  machinery. 

26.  Intention  as  affecting  permanent  fixtures. 

27.  Fixtures  of  a  tenant. 

28.  Store  fixtures. 

29.  Merchandise  and  packages  not  specifically  insured. 

30.  Construction  of  description  broad  and  liberal. 

31.  When   language  plain   and   clear,   construction   not 

forced  to  favor  assured. 

RULE  I. 

Description  Must  Apply  to  Property. 

The  description  must  apply  to  the  property  damaged 
or  destroyed  and  for  which  claim  is  made;*  and  the 
property  must  have  been  in  existence  to  render  the 
contract  of  insurance  valid.^ 

1.  Martin  v.  Farmers'  Ins.  Co.,  84  Iowa,  616,  51  N.  W.  Ecp. 
29 ;  Goddard  v.  Monitor  Ins.  Co.,  108  Mass.  66. 

2.  Clark  v.  Insurance  Co.  of  N.  A.,  89  Me.  26,  36  Atl.  Bep. 
1008,  35  L.  R.  A.  276. 
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RULE  2. 

Addition  of  Words  After  Fire. 

The  addition  of  words  to  the  description,  made  by 
the  assured  after  a  fire,  making  it  cover  and  include 
certain  articles,  is  such  a  material  change  or  alter- 
ation that  unless  done  by  the  authority  or  consent  of 
the  company  it  voids  the  policy. 

Phoenix  Ins.  Co.  v,  McKeman,  100  Ky.  97,  37  S.  W.  Rep.  490. 

RULE  3. 
Description  False  in  Part  Only. 

False  part  of  a  description  will  be  disregarded,  if 
enough  remains  to  identify  the  property. 

Hatch  V.  New  Zealand  Ins.  Co.,  67  Cal.  122;  Home  Ins.  Co. 
V,  Lewis^  48  Tex.  622.     And  see  "  Location." 

RULE  4. 

Bepngnancy  or  Inconsistency  Between  Written  Description  and 

Printed  Conditions. 

The  written  part  or  description  inserted  in  the  pol- 
icy controls  the  printed  conditions,  which  if  repugnant 
or  inconsistent  must  give  way  to  such  part  or  descrip- 
tion '  but  not  where  they  can  be  construed  as  consistent 
and  without  conflict.* 

1.  Mascott  V.  Granite  State  Ins.  Co.,  68  Vt.  253,  35  Atl.  Rep. 
75;  Tubb  v.  Liverpool,  L.  &  G.  Ins.  Co.,  106  Ala.  651,  17  So. 
Rep.  615,  25  Ins.  L.  J.  365;  Yoch  v.  Home  Mut.  Ins.  Co.,  Ill 
Cal.  503,  44  Pac.  Rep.  189 ;  Phoenix  Ins.  Co.  v.  Flemming,  65 
Ark.  64,  44  S.  W.  Rep.  464,  27  Ins.  L.  J.  584 ;  Bryant  v.  Pongh- 
keepsie  Ins.  Co.,  17  N.  Y.  200 ;  Hall  v.  Insurance  Co.,  58  N.  Y. 
292 ;  Steinbach  v.  Lafayette  Ins.  Co.,  54  N.  Y.  90 ;  Corrigan  v. 
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Lycoming  Ins.  Co.,  63  Vt.  418 ;  Whitmareh  v.  Conway  Ins.  Co., 
16  Gray  (Mass.),  359;  Franklin  Ins.  Co.  v.  Updegraflf,  43  Pa. 
St.  350;  Archer  v.  Merchants^  Ins.  Co.,  43  Mo.  434;  Phoenix 
Ins.  Co.  V.  Taylor,  5  Minn.  492;  Russell  v.  Manufacturers  & 
Builders'  Ins.  Co.,  60  Minn.  409,  62  N.  W.  Rep.  906 ;  Liverpool, 
L.  &  O.  Ins.  Co.  V,  Van  Os,  63  Miss.  431.  And  see  Rule  6,  and 
cases  cited. 

2.  Steinbach  v.  Relief  Ins.  Co.,  13  Wall.  (U.  S.)  183;  Liver- 
pool,  L.  &  G.  Ins.  Co.  v.  Gunther,  116  U.  S.  113;  Birmingham 
Ins.  Co.  V.  Kroegher,  83  Pa.  St  64;  Lancaster  Ins.  Co.  v.  Len- 
heim,  89  Pa.  St.  497 ;  Cobb  v.  Insurance  Co.  of  N.  A.,  17  Eans. 
492 ;  Beer  v.  Forest  City  Ins.  Co.,  39  Ohio  St.  109.  And  see 
"  Construction.'* 

RULE  5. 
Doubtful  Meaning -*  Admission  of  Parol  Bvidenca. 

Where  description  of  property  is  of  doubtful  inter- 
pretation, evidence  is  admissible  of  extraneous  facts  or 
of  surrounding  circumstances  which  will  place  the 
court  in  the  situation  of  the  parties  when  t&e  contract 
was  made,  in  order  to  enable  it  to  be  read  understand- 
ingly ;  but  this  rule  does  not  apply  where  the  policy  is 
certain  in  its  language  or  terms. 

Arlington  Mfg.  Co.  v.  Norwich  Union  Ins.  Co.,  107  Fed.  Rep. 
662,  46  C.  C.  A.  542 ;  Cummins  v.  German- American  Ins.  Co., 
197  Pa.  St.  62,  46  Atl.  Rep.  902 ;  Connecticut  Ins.  Co.  v.  Hil- 
brant  (Tex.  Civ.  App.),  73  S.  W.  Rep.  658. 

RULE  6. 

Description  TJncmrtain  in  Application  or  Ambiguous. 

If  the  language  used  in  the  description  is  uncertain 
in  its  application,  or  is  ambiguous,  parol  evidence  is 
admissible  in  aid  of  the  interpretation  and  application ; 
as  for  instance,  when  applied  to  buildings,  or  the  policy- 
describes  the  subject  of  the  insurance  as  stock  in  trade 
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or  '^snch  articles  as  are  nsually  kept''  in  a  certain 
trade  or  occupation^  or  as  to  what  articles  are  included 
in  a  generic  term  or  word,  indicating  a  class,  of  prop- 
erty,* it  is  ordinarily  a  question  of  fact  f  but  parol  evi- 
dence is  not  admissible  to  change  or  alter  the  contract* 

1.  (See  cases  cited  under  Bule  4.)  Saunders  v.  Agricultural 
Ins.  Co.,  39  App.  Div.  631,  57  N.  Y.  Supp.  683 ;  Bickerson  v. 
German- American  Ins.  Co.,  6  App.  Div.  550;  Bickerson  v.  Hart- 
ford Ins.  Co.,  149  N.  Y.  307 ;  Pfeif er  v.  National  Ins.  Co.,  62 
Minn.  536,  64  N.  W.  Bep.  1018,  25  Ins.  L.  J.  134;  Boak  Pish 
Co.  v.  Manchester  Fire  Assur.  Co.,  84  Minn.  419,  87  N.  W.  Bep. 
932 ;  Graybill  v.  Penn  Township  Ins.  Assoc.,  170  Pa.  St.  76,  32 
All.  Bep.  632;  Stover  v.  Elliot  Ins.  Co.,  45  Me.  175;  Bowman 
V.  Agricultural  Ins.  Co.,  59  N.  Y.  521 ;  Snow  v.  Carr,  61  Ala. 
363 ;  Wheeler  v.  Traders'  Ins.  Co.,  62  N.  H.  326 ;  Niagara  Ins. 
Co.  V,  De  Oraff,  12  Mich.  124.  And  see  Plinsky  v.  Germania 
Ins.  Co.,  32  Fed.  Bep.  47 ;  German- American  Ins.  Co.  v.  Com- 
mercial Ins.  Co.,  95  Ala.  469 ;  Menk  v.  Home  Ins.  Co.,  76  Cal. 
50;  Phoenix  Ins.  Co.  v.  Favorite,  49  111.  269;  Davis  v.  Anchor 
Ins.  Co.,  96*Iowa,  70;  Westfield  Cigar  Co.  v.  Insurance  Co.  of 
N.  A.,  165  Mass.  541 ;  Buchanan  v.  Exchange  Ins.  Co.,  61  N.  Y. 
26 ;  Eddy  Foundry  v.  Farmers'  Ins.  Co.,  5  B.  I.  426 ;  Continental 
Ins.  Co.  v.  Pruitt,  65  Tex.  126 ;  Home  Ins.  Co.  v.  Boe,  71  Wis. 
33. 

2.  Tesson  v.  Atlantic  Ins.  Co.,  40  Mo.  33 ;  Niagara  Ins.  Co.  t?. 
De  Graflf,  supra;  Bassell  v,  American  Ins.  Co.,  2  Hughes,  631 
(TJ.  S.  Cir.) ;  Hewitt  v.  Watertown  Ins.  Co.,  55  Iowa,  323; 
James  Biver  Ins.  Co.  v.  Merritt,  47  Ala.  387;  Carrigan  v. 
Lycoming  Ins.  Co.,  53  Vt.  418. 

3.  Lancaster  Mills  v.  Merchants  Co.,  89  Tenn.  1,  14  S.  W. 
Bep.  317 ;  Beer  v.  Insurance  Co.,  39  Ohio  St  109. 

RULE  7. 
General  Words  Controlled  hj  Specific  Oonditlon. 

General  words  of  description  as  **  articles  nsnally 
kept,''  etc.,  or  held  in  trust  or  on  commission,'*  etc., 
cannot  be  construed  to  cover  and  include  property  as 
to  which  the  policy  in  terms  provides  there  is  no  liabil- 
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ity  unless  specifically  insured,  such  as  ''patterns"  ^  or 
''goods  stored;"^  and  so  a  "building''  does  not  in- 
clude ' '  store  fixtures ' '  when  policy  provides  that  there 
is  no  liability  therefor  unless  specifically  assumed.' 

1.  Johnson  v.  Niagara  Ins.  Co.,  118  N.  C.  643,  24  S.  E.  Hep. 
424.  And  see  Commonwealth  v.  Hide  &  Leather  Ins.  Co.,  112 
Mass.  136. 

2.  Home  Ins.  Co.  v.  Gwathmey,  82  Va.  923. 

3.  Commercial  Ins.  Co.  v.  Allen,  80  Ala.  571;  Banyer  n. 
Albany  Ins.  Co.,  85  App.  Div.  122,  83  N.  Y.  Supp.  65. 

RULE  8. 
Xiiowledg«  of  Agent. 

The  application  or  construction  of  the  written  de- 
scription when  the  meaning  is  doubtful,  uncertain^  or 
ambiguous  may  be  governed  by  the  knowledge  or  dec- 
larations of  the  agent  when  he  issued  the  policy;'  but 
not  when  the  language  is  plain  and  the  effect  would  be 
to  make  another  and  different  contract.^ 

1.  Benedict  v.  Ocean  Ins.  Co.,  1  Daly,  8,  aflEd.,  31  N.  Y.  389 ; 
Aurora  Ins.  Co.  v.  Eddy,  55  111.  213;  Pettit  v.  State  Ins.  Co., 
41  Minn.  299,  43  N.  W.  Rep.  378 ;  James  River  Ins.  Co.  v.  Mer- 
ritt,  47  Ala.  387 ;  Greenwich  Ins.  Co.  v.  State,  Ark.  ,  84 
S.  W.  Rep.  1025.  And  see  Abraham  v.  North  German  Ins.  Co., 
40  Fed.  Rep.  717;  Hartford  Ins.  Co.  v.  Moore,  13  Tex.  Civ. 
App.  644,  36  S.  W.  Rep.  146. 

2.  Sanders  v.  Cooper,  115  N.  Y.  279,  22  N.  E.  Rep.  212; 
Franklin  Ins.  Co.  v.  Martin,  11  Vroom  (N.  J.),  568;  Holmes  t\ 
Charlestown  Ins.  Co.,  10  Mete.  (Mass.)  211;  Newmarket  Sav. 
Bank  v.  Royal  Ins.  Co.,  160  Mass.  374,  23  N.  E.  Rep.  210: 
Thomas  v.  Commercial  Union  Ins.  Co.,  162  Mass.  29,  37  N.  E. 
Rep.  672. 

RULE  g. 

Bescrlptlon  Governed  by  Nature  and  UBoal  Methods  of  Busi- 
ness —  Presumption. 

The  constniction  of  the  written  description  is  gov- 
erned by  the  nature  and  usual  methods  of  the  business 


Description.  71 

in  which  the  insured  or  described  property  is  em- 
ployed, as  the  insurance  company  is  presmned  to  have 
had  these  considerations  in  mind  when  they  wrote  and 
issued  the  policy. 

Collins  t7.  Charlestown  Ins.  Co.^  76  Mass.  155;  Mayor  v. 
Exchange  Ins.  Co.,  9  Bosw.  424;  Mayor  v.  Hamilton  Insi 
Co.,  10  BoBW.  637,  aflfd.,  39  N.  Y.  45;  Washington  Ins. 
Ca  V.  Davison,  30  Md.  91;  Hall  v.  Insurance  Co.  of  N.  A., 
58  N.  Y.  292;  St.  Nicholas  Ins.  Co.  v.  Merchants'  Ins.  Co.,  11 
Hun,  108;  Wheeler  v.  Traders'  Ins.  Co.,  62  N.  H.  326, 
450;  Plinsky  v.  Germania  Ins.  Co.,  32  Fed.  Rep.  47;  Yoch  v. 
Home  Ins.  Co.,  Ill  Cal.  503;  Kenton  Ins.  Co.  v.  Downs,  90 
Ky.  236 ;  Maril  v,  Connecticut  Ins.  Co.,  95  Ga.  604 ;  Aurora 
Ins.  Co.  V.  Eddy,  55  III.  213;  Carlin  v.  Western  Ins.  Co.,  67 
Md.  515;  Hartwell  v.  California  Ins.  Co.,  84  Me.  524;  Mooney 
V.  Howard  Ins.  Co.,  138  Mass.  375;  Buchanan  v.  Exchange 
Ins.  Co.,  61  N.  Y.  26;  Wilson  Drug  Co.  v.  Phoenix  Ins.  Co.,  110 
N.  C.  350 ;  Praim  v.  National  Ins.  Co.,  170  Pa.  St.  151;  Masoott 
17.  Granite  Ins.  Co.,  68  Vt.  253. 

RULE  10. 

Limitation  as  to  FreBiunption. 

The  presumption  as  to  knowledge  of  the  company  as 
to  use  of  certain  articles  in  husiness  insured  extends 
only  to  such  as  are  necessarily  and  usually  used. 

McParland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425. 

RULE  11. 
Usage  or  Custom. 

The  construction  or  application  of  the  written  de- 
scription may  be  affected  or  governed  by  usage  or 

CUStOHL 

Fowler  v.  JEtna  Ins.  Co.,  7  Wend.  270 ;  Wall  v.  Howard  Ins. 
Co.,  14  Barb.  383;  Daniels  v.  Hudson  River  Ins.  Co.,  12  Cush. 
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(MasB.)  416;  Si  Nicholas  Ins.  Go.  v.  Merchants'  Ins.  Go.,  11 
Hun,  108;  Mooney  v.  Howard  Ins.  Go.,  138  Mass.  375.  And 
see  Texas  Banking  Co.  v.  Hutchins,  53  Tex.  61.  And  see  ^  Gem- 
stmction;"  ''Usage  and  Gustom.'' 

RULE  la. 
Btoeks  of  Merchandise  —  Property  Under  Qeneral  Descrlptioa. 

Stock  of  merchandise  is  not  limited  to  that  on  hand 
when  policy  issues,  but  is  replaced  and  covered  by  sub- 
sequent purchases  or  additions ;  all  that  is  in  the  store 
or  building  at  time  of  fire,  answering  to  the  description 
in  the  policy,  is  covered,^  and  so  where  policy  insures 
**  horses,  oxen,  young  cattle,  and  sheep;***  or  **  grain, 
malt,  or  grain  in  process  of  malting;***  or  **  wagons, 
sleighs,  and  harness ;  * '  ^  farm  implements.^ 

1.  Manchester  Ins.  Go.  v.  Feibelman,  118  Ala.  308,  23  So. 
Sep.  759,  27  Ins.  L.  J.  855 ;  Peoria  Ins.  Co.  t;.  Anaporo,  51  IlL 
283;  American  Central  Ins.  Co.  v.  Rothschild,  82  111.  166; 
Planters'  Ins.  Co.  v.  Engle,  52  Md.  468 ;  Bradbury  t;.  Fire  Assoc., 
80  Me.  396 ;  HoflFman  v.  iEtna  Ins.  Co.,  32  N.  Y.  405 ;  Hooper 
V.  Hudson  River  Ins.  Co.,  17  N.  Y.  424. 

2.  Tomkins  v.  Hartford  Ins.  Co.,  22  App.  Div.  380,  49  N.  Y. 
Supp.  184. 

8.  Coleman  v.  Phoenix  Ins.  Co.,  3  App.  Div.  65,  38  N.  Y. 
Snpp.  985;  Johnston  v.  Phelps  Co.  Ins.  Co.,  Nebr.        , 

102  N.  W.  Rep.  72. 

4.  Beyer  v.  St.  Paul  P.  &  M.  Ins.  Co.,  112  Wis.  138,  88  N.  W. 
Rep.  57. 

5.  Johnson  v.  Farmers*  Ins.  Co.,  Iowa,  ,  102  N.  W. 
Rep.  502. 

RULE  13. 
Building  and  Addition. 

Where  policy  describes  a  building  **and  addition," 
the  word  *' addition**  is  not  extended  by  construction 
to  apply  to  another  distinct  and  independent  building 
twenty  feet  distant  ;^  nor  to  an  independent  building  in 
the  rear,  although  it  is  possible  to  crawl  from  the  win- 
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dow8  of  one  to  the  other,  but  no  other  connection  be- 
tween the  two,  and  one  in  rear  being  need  for  a  differ- 
ent purpose  than  specified  in  the  policy  ;^  but  it  may  be 
otherwise  when  the  building  claimed  to  be  an  addition 
is  occupied  the  same,  and  nothing  else  existing  as  an 
''addition;'*'  or  when  the  buildings  are  connected  by  a 
shaft  transmitting  power  and  spout  for  carrying  shav; 
ings,  although  separated  by  a  roadway  ;*  or  where  the 
buildings  are  connected  by  boards  nailed  to  both;^  or 
where  there  is  ambiguity  or  uncertainty  in  the  de* 
scription.' 

1.  Franklin  Ins.  Co.  v.  Hellerick,  Ky.  ,  49  S.  W.  Bep. 
1066,  20  Ky.  L.  Bep.  1703. 

8.  Bickerson  v,  German-American  Ins.  Co.,  85  Hun,  266,  32 
N.  Y.  Supp.  1026.  Subsequent  appeal,  6  App.  Div.  550.  And 
see  Bule  6. 

8.  Phoenix  Ins.  Co.  v.  Martin,  16  So.  Bep.  417,  24  Ins.  L.  J. 
319  (Miss.). 

4.  Home  Ins.  Co.  v.  Boe,  71  Wis.  33,  36  N.  W.  Bep.  694. 

5.  Cargill  v.  Millers'  Ins.  Co.,  33  Minn.  90.  And  see  Allen 
V.  Lafayette  Ins.  Co.,  34  La.  Ann.  763. 

6.  Cummins  v.  German-American  Ins.  Co.,  197  Pa.  St  62,  46 
Atl.  Bep.  902.  And  see  Bule  6,  and  cases  cited.  See  also 
^*  Location.*' 

RULE  14. 
BoUdlng  and  Addition  Attached. 

A  description  of  building  and  ''additions  attached" 
will  cover  and  include  another  building,  mainly  on 
rear  of  an  adjacent  lot,  but  extending  over  and  against 
the  rear  of  the  main  building  two  inches,  when  occupied 
by  the  assured  in  business  insured,  and  being  only 
addition  to  answer  the  description. 

Maisel  v.  Fire  Assoc.,  69  App.  Div.  461,  69  N.  Y.  Supp.  181. 
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RULE  15. 
Limitation  upon  Fermiasion  for  Addition. 

A  permission  for  '^  additions,  alterations,  and  re- 
pairs *'  is  limited  in  its  application  to  the  property 
certainly  described  in  the  policy,  and  cannot  be  ex- 
tended by  construction  or  admission  of  parol  evidence 
to  a  separate  building  not  included  in  or  covered  by  the 
description;^  a  permit  may  in  terms  cover  the  addi- 
tions,* When  description  may  be  construed  as  extend- 
ing to  entire  plant,  the  word  *'  additions  **  refers  to 
additions  to  the  plant,  and  includes  new  buildings  con- 
structed thereon.' 

1.  Arlington  Mfg.  Co.  v.  Norwich  Union  Ins.  Co.,  107  Fed.  • 
liep.  662,  46  C.  C.  A.  542. 

2.  Meigs  V.  London  Assur.  Co.,  126  Fed.  Eep.  781. 

8.  Arlington  Co.  v.  Colonial  Assur.  Co.,  180  N.  Y.  337,  73 
N.  E.  Eep.  34. 

RULE  i6. 
Adjoining  and  Communicating  as  Applied  to  BuUdings. 

The  words  **  adjoining  and  communicating/'  as  ap- 
plied to  buildings,  must  be  construed  to  correspond 
with  the  intention  of  the  parties,  to  be  ascertained 
from  the  whole  instrument,  the  nature  of  the  property 
to  which  the  language  of  the  policy  is  to  be  applied, 
the  purpose  for  which  property  is  ordinarily  to  be 
used,  its  situation,  and  the  manner  in  which  it  is 
usually  kept. 

Marsh  v.  Concord  Ins.  Co.,  71  N.  H.  253,  51  Atl.  Rep.  898. 

For  construction  of  the  word  "  group,"  as  applied  to  buildings 
in  a  series  of  items  in  a  policy  upon  an  entire  plant,  see  A.  A. 
(xriflSng  Co.  v.  Liverpool,  L.  &  6.  Ins.  Co.,  N.  J.  L.  ,  54 
Atl.  Eep.  409. 

RULE  17. 
MIU  BuUding  and  Additions. 

A  description  of  property  as  a  mill  building  and 
'*  all  additions  adjoining  or  communicating,'*  covers 
and  includes  an  engine  and  dryhouse,  used  and  owned 
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by  assured  in  the  same  business,  connected  with  the 
main  structure  by  a  movable  bridge. 

Marsh  v.  New  Hampshire  Ins.  Co.,  70  N.  H.  590,  49  Atl. 
Rep.  88 ;  Marsh  v.  Concord  Ins.  Co.,  71  N.  H.  253,  51  Atl.  Rep. 
898. 

RULE  x8. 
Adjoining  and  Communicating  as  a  Qaeetion  of  Fact. 

Where  policy  describes  building  and  its  additions 
'' adjoining  and  communicating/'  it  may  be  a  question 
of  fact,  and  its  determination  as  such  by  a  jury  will 
not  be  disturbed  on  appeal. 

Carpenter  v.  Allemania  Ins.  Co.,  156  Pa.  St.  37,  26  Atl.  Rep. 
781,  22  Ins.  L.  J.  634. 

RULE  19. 
Consent  to  Addition  Doee  not  Increase  Amount  of  Insoranoe. 

Company's  consent  to  the  erection  of  an  additional 
building  does  not  operate  to  increase  the  amount  of  in- 
surance, or  as  insurance  thereon,  when  the  amount  of 
the  policy  is  exhausted  in  its  appropriation  to  several 
items  specified  in  the  policy  as  originally  written. 

Nappanee  Furniture  Co.  v.  Vernon  Ins.  Co.,  10  Ind.  App. 
319,  37  N.  E.  Rep.  1064,  23  Ins.  L.  J.  871. 

RULE  20. 

Effect  of  KoTing  Part  of  BuUding, 

A  shed  structure  or  '*lean  to**  continues  to  be  a  part 
of  a  building  described,  although  moved  back  about 
twenty  feet,  the  intervening  space  being  filled  with  an 
addition  to  the  main  building  to  within  three  feet  of 
the  shed  and  connected  with  it  by  a  platform  nailed  to 


76  FntB  Insurance. 

both  structures,  with  doors  in  each  for  convenient 
passage. 

OrosB  V.  Milwaukee  Mechanics'  Ins.  Co.,  92  Wis.  656,  66 
N.  W.  Bep.  712,  25  Ins.  L.  J.  631. 

RULE  21. 

Oortain  Described  Building  Does  not  Inelnda  Ona  8alMMqi:«ntlx 

BoUt. 

A  certain  described  building  does  not  include  or 
cover  a  building  subsequently  built, at  the  end  with 
separate  roof,  and  there  being  no  access  from  one 
building  to  the  other  through  the  walls. 

Forbes  v.  American  Ins.  Co.,  164  Mass.  402,  41  N.  £.  Bep. 
656,  25  Ins.  L.  J.  101. 

RULE  32. 

Bunding  Includes  Connecting  Walla. 

Policy  covering  building  front  and  rear  includes  the 
connecting  walls. 

Monteleone  v.  Boyal  Ins.  Co.,  47  La.  Ann.  1563,  18  So.  Bep. 
472,  24  Ins.  L.  J.  531. 

RULE  as. 

Knowledge  of  Company  —  Wrong  Description  Kay  be  Immaterial. 

Description  of  a  building  as  **a  three-story  build- 
ing, ' '  is  immaterial  when  the  company  had  knowledge 
of  the  particular  house  intended,  and  when  the  base- 
ment, main  floor,  and  attic  may  be  counted  each  as  a 
story  ;^  and  description  as  a  shingle  roof  when  in  fact  a 
clapboard  roof  is  immaterial.* 

1.  Massell  v.  Protective  Ins.  Co.,  19  E.  I.  565,  35  AtL  Bep. 
209. 

2.  Morris  v.  Farmers'  Ins.  Co.,  65  Mo.  App.  638. 
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RULE  34. 

BuUdlnff  Indudee  Permanent  Fiztnree. 

*' Building''  includes  immovable  or  permanent  fix- 
tures a  part  of  it.*  There  are  three  requisites  to  a  fix- 
ture: first;  actual  annexation  to  the  realty  or  some- 
thing appurtenant  thereto;  second,  application  to  the 
use  or  purpose  for  which  this  part  of  the  realty  with 
which  it  is  connected  is  appropriated ;  third,  the  inten- 
tion of  the  party  making  the  annexation  to  make  a 
permanent  accession  to  the  freehold.^  A  furnace  and 
boiler  furnishing  hot  water,  intended  by  owner  as  a 
permanent  improvement  to  his  house,  and  not  easily 
detachable,  are  fixtures  and  a  part  of  the  building.^ 

1.  Capital  City  Ins.  Co.  v.  Caldwell,  95  Ala.  77 ;  Commercial 
Ins.  Co.  t?.  Allen,  80  Ala.  571 ;  Hale  v.  Springfield  Ins.  Co.,  46 
Mo.  App.  508 ;  Adams  v.  Greenwich  Ins.  Co.,  9  Hun,  45,  aflfd., 
70  N.  Y.  166;  Niagara  Ins.  Co.  v.  Heenan,  181  111.  575,  64  N.  E. 
Hep.  1052. 

2.  Fitzgerald  v.  Atlanta  Home  Ins.  Co.,  61  App.  Div.  350,  70 
N.  Y.  Supp.  552. 

8.  West  V.  Farmers'  Ins.  Co.,  117  Iowa,  147,90  N.  W.  Rep. 
523. 

Whether  "fixtures'*  are  a  part  of  the  building  insured  de- 
pends upon  the  various  relations  borne  by  the  assured,  such  as 
landlord  and  owner  or  tenant,  mortgagor  or  mortgagee,  heir  or 
executor;,  depending  upon  original  intentiV^n  and  manner  of 
annexation  to  the  building.  It  must  be  determined  by  evidence 
in  each  case.  Morotock  Ins.  Co.  v.  Eodefcr,  92  Va.  747,  24  S.  E. 
Rep.  393,  25  Ins.  L.  J.  529. 

RULE  25. 
Boiler,  Engine,  and  Machineiy. 

Boiler,  engine,  and  machinery,  built  in  and  firmly 
attached  to  a  building  upon  permanent  foundations 
and  inclosed  in  brick  wall,  form  part  of  a  building 
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within  meaning  of  valued  insurance  acts,  requiring 
payment  of  full  amount  of  insurance  on  buildings. 

BritiBh-American  Assur.  Co.  v.  Bradford^  60  Kans.  82^  55  Pac. 
Kep.  335^  28  Ins.  L.  J.  262 ;  Insurance  Co.  v.  Luce,  11  Ohio  C. 
C.  476. 

RULE  26. 

Intention  as  Affecting  Permanent  Fixtures. 

The  intention  to  make  certain  machinery  a  i)erma- 
nent  part  of  the  building  to  which  it  is  attached  must 
be  gathered  from  the  situation  and  circumstances  sur- 
rounding the  transaction,  and  from  what  was  said  and 
done  at  the  time. 

Washington  Nat.  Bank  v.  Smith,  15  Wash.  160,  45  Pac.  Rep. 
736,  26  Ins.  L.  J.  183. 

RULE  27. 
Fixtures  of  a  Tenant. 

Where  fixtures  of  a  tenant  are  insured  as  such  the 
company  cannot  claim  that  they  are  a  part  of  the 
building  belonging  to  the  landlord. 

Clark  V,  Svea  Ins.  Co.,  102  Cal.  252,  30  Pac.  Eep.  587,  23  Ins. 
L.  J.  87G. 

RULE  28. 

Store  Fixtures. 

Store  fixtures  is  not  to  be  determined  by  the  mean- 
ing of  the  word  *' fixtures"  as  between  landlord  and 
tenant,  mortgagor  and  mortgagee,  etc.,  but  is  more 
comprehensive  and  includes  store  fittings  or  fixed  fur- 
niture peculiarly  adapted  to  make  a  room  a  store. 

Thurston  v.  Union  Ins.  Co.,  17  Fed.  Rep.  127. 
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RULE  29. 

Kerchandifle  and  PaekagM  not  Specifleally  Insured. 

Description  of  property  as  *' merchandise  and  pack- 
ages for  same  not .  specifically  insured, ' '  excludes 
poultry  covered  by  another  policy  under  the  descrip- 
tion of  "poultry  and  packages  for  same/' 

Firemen's  Fund  Ins.  Co.  v.  Western  Refrigerating  Co.,  162 
111.  322,  44  N.  B.  Eep.  746,  revg.  55  111.  App.  329. 

RULE  30. 

Construction  of  Description  Broad  and  Liberal. 

The  construction  of  the  description  of  insured  prop- 
erty should  be  broad  and  liberal  in  favor  of  the 
assured : 

The  word  *' implement'*  may  include  binding  twine.^ 

The  word  '* grain**  may  include  broom  com  (but  not 
the  stalks  after  the  seed  or  grain  is  threshed  out  and 
packed  in  bales).* 

'^Millet,*' hay.» 

*' Grain  and  seed,**  com  and  flaxseed  in  form  of  oil 
cakes.^ 

*  *  Furniture '  *  may  include  a  Japanese  vase,*  carpets, 
and  bed  clothing.® 

'  *  Farming  utensils  * '  include  a  hay  press.'' 

''Packages"  may  include  milk  cans.® 

''Furniture  and  family  stores**  include  books  and 
games,  writing  materials,  child *s  swing,  and  walker.* 

"Merchandise**  kept  for  sale  may  include  articles 
in  use  in  store.*^ 

"Household  furniture**  includes  goods,  vessels,  uten- 
sils, and  other  articles  necessary  or  convenient  for 
housekeeping." 
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*  *  Groceries  *  *  may  include  liquors." 

'^ Tools"  used  in  manufacture  of  boots  and  shoes 
may  be  construed  to  cover  patterns  for  making  them." 

* '  Guano '  *  may  include  fertilizer." 

'^ Grain  in  stacks"  includes  flax  in  stacks." 

'^Eggs   in  pickle"   may  include   those  packed  in 
crates  awaiting  shipment.^' 

'^Wholesale  stock  of  drugs,  paints,  and  other  goods 
not  more  hazardous ' '  includes  the  whole  stock.^^ 

** Store"  means  shop  and  includes  a  bakery  or  res- 
taurant." 

"Building"  may  be  applied  to  a  fishing  scow  on  evi- 
dence of  its  use." 

** Stock   of  timber"  may  include  locust  capstans 
partly  prepared  for  vessels  in  yard  of  shipbuilder.** 

** Stock  in  trade,"  as  baker  may  include  tools,  im- 
plements, horse  and  cart.^^ 

** Machinery"  may  include  machines,"  and  movable 
dies,"  and  tools  and  implements  used  in  the  business.^ 

** Steam  sawmill"  includes  not  only  the  building  but 
machinery." 

**  Starch  manufactory  "  includes  fixtures  necessary 
to  the  process." 

**  Building  "  includes  cellar  wall.^ 

**  Steam  farm  engine  "  includes  or  covers  any  en- 
gine adapted  to  farm  purposes." 

1.  Davis  V.  Anchor  Mut.  Ins.  Co.,  96  Iowa,  70,  64  N.  W.  Bep. 
687,  25  Ins.  L.  J.  299. 

2.  Eeavis  v.  Farmers*  Ins.  Co.,  78  Mo.  App.  14. 

3.  Norris  v.  Fanners*  Ins.  Co.,  65  Mo.  App.  632. 

4.  Marsh  Oil  Co.  v.  iEtna  Ins.  Co.,  79  Mo.  App.  21. 
6.  Bowne  v.  Hartford  Ins.  Co.,  46  Mo.  App.  474. 

6.  Patrons*  Society  v.  Hall,  19  Ind.  App.  119,  49  N.  E.  Bep. 
279. 

7.  Phoenix  Ins.  Co.  v.  Stewart,  53  111.  App.  273. 

8.  Cronin  v.  Fire  Assoc,  112  Mich.  106,  70  N.  W.  Bep.  448. 


Debcbiption.  81 

8.  Huston  V.  State  Ins.  Co.,  100  Iowa,  402,  69  N.  W.  Bep. 
(J74. 

10.  Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala.  436,  24  So.  Bep. 
:)99,  28  Ins.  L.  J.  199 ;  Hartwell  v.  California  Ins.  Co.,  84  Me. 
:)24,  24  Atl.  Kep.  954. 

11.  Beynolds  v.  Iowa  Ins.  Co.,  80  Iowa,  563,  46  N.  W.  Bep. 
659. 

12.  Niagara  Ins.  Co.  v.  De  Graff,  12  Mich.  124. 

13.  Adams  v.  N.  Y.  Bowery  Ins.  Co.,  86  Iowa,  6,  51  N.  W. 
Bep.  1149. 

14.  Planters'  Ins.  Co.  v.  Engle,  52  Md.  468. 

15.  Hewitt  V.  Watertown  Ins.  Co.,  55  Iowa,  323. 

16.  Hall  V.  Concordia  Ins.  Co.,  90  Mich.  403,  61  N.  W.  Bep. 
524. 

17.  Wilson  Drug  Co.  v,  Phcenix  Assur.  Co.,  110  N.  C.  360, 14 
S.  E.  Bep.  790. 

18.  Bichards  v,  Washington  Ins.  Co.,  60  Mich.  420. 

19.  Enos  V.  Sun  Ins.  Co.,  67  Cal.  621. 

aO.  Webb  t;.  National  Ins.  Co.,  2  Sandf.  497. 

21.  Moadinger  v.  Mechanics'  Ins.  Co.,  2  Hall,  490. 

22.  James  Biver  Ins.  Co.  v.  Merritt,  47  Ala.  387. 

23.  Seavy  t;.  Central  Ins.  Co.,  Ill  Mass.  540. 

24.  Buchanan  v.  Exchange  Ins.  Co.,  61  N.  Y.  26. 

26.  Bigler  v.  N.  Y.  Central  Ins.  Co.,  20  Barb.  635,  affd.,  22 
N.  Y.  402. 

26.  Peoria  Ins.  Co.  v.  Lewis,  18  111.  553. 

27.  Ervin  v.  N.  Y.  Central  Ins.  Co.,  3  T.  &  C.  213. 
And  that  description  is  liberallv  construed  to  cover  or  include. 
See  also  Minneapolis  Threshing  Machine  Co.  v.  Damall,  13 
S.  D.  279,  83  N.  W.  Bep.  266. 

28.  Wilson  v.  Union  Mutual  Ins.  Co.,  Vt.  ,  68  Atl.  Bep. 
799,  76  Vt.  320,  55  Atl.  Bep.  662. 

RULE  31. 

Whta  Lang^uage  Plain  and  Clear,  Constmction  not  Forced  to 

Favor  Asanred. 

Construction  of  description  is  not  arbitrarily  forced 
in  favor  of  an  assured  when  language  plain  and  clear : 

*' Machinery  and  implements  used  in  business '*  do 
not  include  those  carried  in  stock  for  sale.^ 

The  words  **  usually  kepf  do  not  include  property 
held  in  trust  or  on  commission.^ 

6 
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^^ Grain  in  stack''  does  not  include  grain  in  barxt^ 

''Stock  and  materials''  do  not  include  retorts  in  a 
smelting  plant.^ 

''Other  articles  nsnally  kept  in  a  tailor's  establish- 
ment" do  not  include  patterns,  as  liability  is  not 
thereby  specifically  assumed  under  printed  condition 
in  regard  to  patterns.' 

"Lumber,  lath,  and  pickets"  do  not  include  shingles, 
although  if  the  word  "lumber"  alone  is  used  it  might 
be  otherwise.® 

"Decorations  to  walls  and  ceilings"  do  not  include 
outside  painting.^ 

Policy  "on  a  bridge"  does  not  cover  loss  of  toll.* 

"Property  in  freight  building"  does  not  include 
articles  which  by  printed  condition  must  be  specifically 
insured.® 

"Stock  of  hair  manufactured  or  in  process"  does  not 
include  fancy  goods  made  of  other  material,  even 
though  usually  kept  in  a  retail  hair  store.*^ 

"Building  permitted  to  be  used  for  any  mercantile 
purpose"  does  not  include  a  restaurant.** 

"Household  furniture"  does  not  include  a  watch.*^ 

"Jewelry  and  clothing  stock"  does  not  include 
musical  and  surgical  instruments,  guns,  pistols,  and 
books." 

"English,  American,  and  West  India  goods"  do 
not  include  tea  and  nutmegs." 

"Merchandise"  does  not  include  tools  and  imple- 
ments.**^ 

"Materials"  do  not  include  benzine,  unless  com- 
monly used  in  the  business.** 

"Wearing  apparel,  furniture,  and  stock"  do  not  in- 
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dnde  linen  and  sheets  smuggled  and  secretly  offered 
for  sale." 

'^New  bark  now  being  built"  does  not  include  ma- 
terials not  put  into  bark.^^ 

'^Building,  occupied  as  tannery''  does  not  include 
engine  and  machinery.*® 

** Refined  oil''  does  not  include  *'lard  oil."*^ 

** Implements  of  trade  in  a  glue  factory"  do  not  in- 
clude stationery  and  boxes.^ 

^^Fumiture^  instruments,  appliances,  and  material 
incidental  to  a  dental  office"  do  not  include  dental 
books.^ 

1.  Michel  V.  American  Central  Ins.  Co.^  17  App.  Div.  87,  44 
N.  Y.  Supp.  832. 

2.  Corkery  v.  Security  Ins.  Co.,  99  Iowa,  382,  68  N.  W.  Bep. 
792,  26  Ins.  L.  J.  331. 

3.  Benton  v.  Farmers'  Mutual  Ins.  Co.,  102  Mich.  281,  60  N. 
W.  Rep.  691. 

4.  American  Smelter  Co.  v.  Providence- Washington  Ins.  Co., 
64  Mo.  App.  438. 

5.  Johnston  v.  Niagara  Ins.  Co.,  118  N.  C.  643,  24  S,  E.  Rep. 
424,  25  Ins.  L.  J.  558. 

6.  West  Branch  Lumbermen's  Exchange  t;.  American  Ins.-  Co., 
183  Pa.  St.  366,  38  Atl.  Rep.  1081,  27  Ins.  L.  J.  305. 

7.  Sherlock  t;.  German-American  Ins.  Co.,  21  App.  Div.  18,  47 
N.  Y.  Supp.  315. 

8.  Farmers'  Ins.  Co.  v.  New  Holland  Turnpike  Co.,  122  Pa. 
St  37,  15  Atl.  Rep.  563. 

9.  Commonwealth  v.  Hide  &  Leather  Ins.  Co.,  112  Mass.  136. 

10.  Medina  v.  Builders'  Ins.  Co.,  120  Mass.  225. 

11.  Garretson  v.  Merchants'  Ins.  Co.,  81  Iowa,  727,  45  N.  W. 
Rep.  1047. 

12.  Clary  v.  Protection  Ins.  Co.,  Wright  (Ohio),  228. 

13.  Rafael  v.  Nashville  Ins.  Co.,  7  La.  Ann.  244. 

14.  Huckins  t;.  People's  Ins.  Co.,  11  Post.  (N.  H.)  238. 

15.  Kent  v.  Liverpool,  L.  &  G.  Ins.  Co.,  26  Ind.  294. 

16.  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425. 

17.  Clajy  V.  Protection  Ins.  Co.,  Wright  (Ohio),  227. 
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18.  Haivm  v.  Franklin  Ina.  Co.,  IS  OiU  k  J.  (Md.)  468. 

19.  Sunderlin  v.  MtnsL  Ins.  Co.^  18  Hun,  522. 

20.  Weisenburger  v.  Harmony  Ins.  Co.,  56  Pa.  St.  448. 

81.  Stemmer  v.  Scottish  Ins.  Oo.,  33  Oreg.  65,  53  Pftc.  Bep. 
498,  27  Ins.  L.  J.  992. 

IWt  American  Ins.  Go.  v.  Bell  (Tex.  Civ.  App.),  75  S.  W.  Bep. 
319. 

TITLE  111 

Direct  Loss  or  Damage  by  Fire. 

Bqu  1.  Loes  or  damage  by  fire  as  imposed  by  contract 

2.  Meaning  of  direct  loss  or  damage  by  fire  —  Proximate 

cause. 

3.  What  is  proximate  cause. 

4.  Damage  and  expense  caused  in  removing  property 

when  endangered  by  fire. 

5.  Fall  of  wall  after  fire. 

6.  What  loss  or  damage  by  fire  includes. 

7.  Smoke  and  steam  —  Overheating. 

8.  Destruction  or  damage  caused  by  insured  after  fire. 

RULE  I. 
LoM  or  Damage  by  Fire  as  Impoaed  by  Contract. 

The  assured  is  insured  against  all  direct  loss  or  dam- 
age by  fire,  except  as  provided  otherwise  in  the  policy. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in : 

New  York,  North  Carolina, 

Connecticut,  North  Dakota^ 

Louisiana,  ♦Pennsylvania, 

Michigan,  Bhode  Island, 

Missouri,  Wisconsin. 
New  Jersey, 


*  See  note  to  "  Duty  to  Save  and  Preserve  Property,'*  Bule  1, 
page  2. 
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He  standard  form  of  policy  prescribed  in : 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

insures  "  against  loss  or  damage  by  fire/' 

In  the  States  where  no  standard  form  is  prescribed,  atiA  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 
Xeaning  of  Direct  Lofls  or  Damage  by  Tire  —  Proximate  Oaiuw. 

The  words  ** direct  loss  or  damage  by  fire'*  mean 
loss  or  damage  occurring  directly  from  fire  as  the  de- 
stroying agency,  in  contradiction  to  the  remoteness  Of 
fire  as  such  agency;^  but  the  question  as  to  fire  being 
the  proximate  cause  or  not  is  one  of  fact  to  be  deter- 
mined by  a  jury.^ 

1.  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387, 
10  Sup.  Ct.  Rep.  365 ;  Ermentrant  v,  Girard  Ins.  Co.,  63  ttiim. 
305,  65  N.  W.  Rep.  635,  25  Ins.  L.  J.  81;  Lynn  Gas  Oo.  r. 
Meriden  Ins.  Co.,  158  Mass.  570,  577. 

2.  N.  Y.  &  Boston  Express  Co.  v.  Traders  &  Mechanics'  Ins. 
Co.,  132  Mass.  377;  s.  c.^  135  Mass.  221. 

RULE  3. 

What  ifl  Proximate  Canse. 

i« 

The  proximate  cause  is  the  efficient  cause  —  the  one 
that  necessarily  sets  the  other  causes  in  operation.  The 
causes  that  are  merely  incidental  or  instruments  of  a 
superior  or  a  controlling  agency  are  not  the  proximate 
causes  and  the  responsible  ones,  though  they  may  be 
nearer  in  time  to  the  result.  It  is  only  when  the  causes 
are  independent  of  each  other  that  the  nearest  is  of 
course  to  be  charged  with  the  disaster. 

iEtna  Ins.  Co.  v.  Boon,  95  U.  S.  117,  130;  Lynn  Gas  Co.  r. 
Meriden  Ins.  Co.,  158  Mass.  575.  And  see  Conner  v.  Manchester 
Assur.  Co.,  130  Fed.  Eep.  743,         C.  C.  A. 
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RULE  4. 

Damage  and  Bzpenae  Gaiued  In  Bemoving  Property  when  En- 
dangered by  Fire. 

The  damage  and  expense  caused  in  properly  per- 
forming the  duty  required  in  saving  or  preserving 
property  insured  from  an  apparent  imminent  destruc- 
tion by  fire  are  proper  to  be  claimed  as  against  the 
insurance  company  ;^  and  this  is  governed  not  by  the 
result  but  by  the  circumstances  as  they  reasonably  ap- 
peared to  the  parties  at  the  time.^  The  obligation  to 
pay  such  damage  is  distinctly  recognized  also  in  the 
apportionment  clause  in  the  policy.* 

1.  White  V.  Republic  Im.  Co.,  67  Me.  91;  Case  v.  Hartford 
Tns.  Co".,  13  111.  676.  And  see  Liebner  t;.  Liverpool,  L.  &  O.  Ing. 
Co.,  6  Bush  (Ky.),  639;  Bradv  v.  Northwestern  Ins.  Co.,  11 
Mich.  425 ;  Talamon  v.  Home  Mut.  Ins.  Co.,  16  La.  Ann.  426 ; 
Insurance  Co.  of  N.  A.  v.  Leader,       Ga.      ,  48  S.  E.  Rep.  972. 

2.  Balestraci  v.  Firemen^s  Ins.  Co.,  34  La.  Ann*  844. 

3.  See  "  Apportionment.** 

RULE  5- 
Vail  of  Wall  After  Tire. 

If  the  wall  of  a  building,  being  weakened  by  heavy 
rains,  falls  twenty-five  days  after  the  fire,  the  fall  of 
the  wall  cannot  be  considered  the  direct  result  of  the 
fire. 

Cuesta  V.  Eoyal  Ins.  Co.,  98  Ga.  720,  27  S.  E.  Bep.  172. 

RULE  6. 
Wliat  Loss  or  Damage  by  Fire  Inelades. 

Loss  or  damage  by  fire  includes  not  merely  the  in- 
jury done  by  the  combustion,  heat,  smoke,  and  expan- 
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fiive  effects  of  the  fire,  but  also  by  any  falling,  displace- 
ment, or  change  of  qnality  thereby  cansed,  as  well  as 
the  injury  done  by  water  or  chemicals  in  extinguishing 
fire,  or  in  moving  goods,  or  trampling  on  them,  or 
blowing  up  building  in  a.  bona  fide  attempt  to  extin- 
guish or  stay  the  fire;  the  company  is  liable  for  any 
loss  which  is  the  proximate  result  of  a  fire,  although 
fire  does  not  itself  extend  to  place  where  damage  is 
done  ;*  actual  ignition  or  combustion  is  not  necessary,^ 
but  the  word  "fire**  cannot  be  construed  to  mean  heat 
of  a  degree  too  low  to  cause  ignition.'  Damage  caused 
by  a  fire  engine  on  its  way  to  a  fire  is  not  caused  by  the 
fire.* 

1.  Heuer  v.  Westchester  Ins.  Co.,  44  111.  App.  429 ;  Cohn  v. 
National  Ins.  Co.,  96  Mo.  App.  315,  70  S.  W.  Bep.  259 ;  John 
Davis  &  Co.  v.. Insurance  Co.  of  N.  A.,  115  Mich.  382,  73  N.  W. 
Rep.  393,  27  Ins.  L.  J.  184 ;  Ennentraut  v.  Girard  F.  &  M.  Ins. 
Co.,  63  Minn.  305,  65  N.  W.  Rep.  635,  25  Ins.  L.  J.  81 ;  New 
York  &  Boston  Express  Co.  v.  Traders'  Ins.  Co.,  132  Mass.  377; 
Lynn  Gas  &  Electric  Co.  v.  Meriden  Ins.  Co.,  158  Mass.  570,  33 
N.  E.  Rep.  690. 

2.  Ermentraut  v.  Girard  Ins.  Co.,  63  Minn.  305 ;  Transatlantic 
Ins.  Co.  V.  Dorsey,  56  Md.  70 ;  Ballerstraci  v.  Firemen's  Ins.  Co., 
34  La.  Ann.  844. 

3.  Gibbons  v.  German  Ins.  Co.,  30  111.  App.  263. 

4.  Foster  t;.  Fidelity  Ins.  Co.,  24  Pa.  Supr.  Ct.  586. 

RULE  7. 
Smoke  and  Steam  —  Overheating. 

Damage  by  smoke  from  soot  in  a  chimney  into  which 
a  pipe  of  a  stove  enters,  and  ignited  by  a  fire  from 
the  stove,  is  a  loss  or  damage  by  fire,*  bnt  not  where 
the  smoke  and  soot  are  cansed  by  a  lamp  flaring  np 
above  its  chimney;*  loss  caused  by  escaping  steam  is 
not  a  loss  by  fire;*  nor  is  damage  to  interior  of  a 
boiler,  due  to  overheating  from  lack  of  water,  loss  by 
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fire  ;^  nor  is  damage  caused  by  smoke  and  soot  from  a 
defective  stovepipe  a  loss  by  fire.*^ 

1.  Way  V.  Abington  Ins.  Co.,  166  Mass.  67,  43  N.  E.  Rep. 
1032,  25  Ins.  L.  J.  702.  And  see  Willow  Grove  Co.  v.  Planters' 
Ins.  Co.,  77  Md.  532. 

2.  Samuels  v.  Continental  Ins.  Co.,  2  Pa.  Dist.  B.  397;  Fitz- 
gerald V.  German-American  Ins.  Co.,  30  Misc.  72,  60  N.  Y.  Supp. 
824. 

3.  Gibbons  v.  German  Ins.  Co.,  30  111.  App.  263. 

4.  American  Towing  Co.  v.  German  Ins.  Co.,  74  Md.  25,  21 
Atl.  Rep.  553. 

6.  Cannon  v.  Phoenix  Ins.  Co.,  110  Ga.  563,  35  S.  B.  Sep.  ¥75. 

RULE  8. 
Destruction  or  Damage  Caused  by  Insured  After  Fire. 

Where  insured  himself  after  the  fire  destroyB  or 
injures  the  goods  or  property,  such  loss  or  damage  is 
not  by  the  fire. 

Dohman  Co.  v.  Niagara  Ins.  Co.,  96  Wis.  38,  71  N.  W.  Bep. 
69,  27  Ins.  L.  J.  357. 

TITLE  IV. 

Amount  of  Loss  or  Damage. 

BuLE   1.  Limitation  upon  amount  of  loss  or  damage  as  imposed 
by  contract. 

2.  Amount  of  policy  not  the  measure  of  damage. 

3.  Construction  of  doubtful  language  favors  indemnity. 

4.  Damage  to  personal  property. 

5.  Effect  of  limitation  to  cost  of  repairing  or  replacing. 

6.  Cost  of  repairing  or  replacing  not  necessarily  a  rule  of 

damage  in  all  cases. 

7.  Effect  of  making  policy  a  valued  one  —  Profits. 

8.  Profits  to  be  recoverable  must  be  specifically  insured. 

9.  Meaning  of  cash  value  —  Manufacturers. 

10.  Manufacturer  of  machines. 

11.  Cash  value  —  Market  value. 

12.  Auction  price  as  evidence. 
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Bulb  13.  Allowance  for  depreciation  —  Burden  of  proof. 

14.  Amonnt  paid  for  assignment  of  policy  not  evidence. 

15.  When  property  is  destroyed, 

16.  Assured  competent  witness. 

17.  Two-thirds,  tiiree-fourths,  and  coinsurance  clauses  — 

Statutes. 

18.  Three-fourths  clause  —  Valued-policy  statute. 

19.  Household  furniture  and  wearing  apparel. 

20.  Market  value  of  stocks  of  merchandise  —  Evidence. 

21.  Loss  of  stock  of  merchandise,  how  estimated. 

22.  Inventory  of  goods  as  evidence. 

23.  Estimate  of  loss  may  be  based  on  original  bills  when 

no  books  and  no  inventory. 

24.  Inventory  and  books  must  be  verified  as  correct. 

25.  Property  in  bonded  warehouse. 

26.  Efficiency  of  machines  destroyed  not  affected  by  those 

not  destroyed. 

27.  Evidence  of  value  as  limited  by  time  —  Property  hav- 

ing no  market  value. 

28.  Machine  destroyed  obtainable  from  patentee  and  only 

one  source. 

29.  Patterns  have  no  market  value. 

30.  Loss  payable  to  third  party: 

31.  Insurance  of  a  tenant. 

32.  Beinsurance  payable  pro  rata. 

33.  Cost  of  building  not  proper  measure  of  damage. 

34.  When  insurable  interest  insured  extends  to  whole  value 

of  building. 

35.  When  interest  is  limited. 

36.  Limitation  of  cost  of  repairing  or  replacing  as  applied 

to  buildings  —  Effect  of  local  statutes. 

37.  Cash  value  as  applied  to  a  building. 

38.  Assured  not  limited  to  relative  value  of  building  for 

purpose  of  removal. 

39.  Partial  loss  to  building  —  Effect  of  building  laws. 

40.  Measure  of  damage  when  building  partially  destroyed. 

41.  Opinions  of  witness. 

42.  Effect  of  statute  fixing  value  and  measure  of  damage. 

43.  Statute  fixing  amount  of  loss,  makes  it  a  liquidated 

demand. 

44.  Company  cannot  evade  statute  fixing  amount  of  loss. 

45.  Burden  of  proof  of  modification  under  statute  fixing 

amount  of  loss. 


90  FiBE  Inbubajstce. 

Bulb  46.  Effect  of  city  ordinances  as  to  repairing  or  replacing 
buildings  in  connection  with  stiatute  fixing  amount 
of  loss. 

47.  Depreciation  when  statute  makes  policy  a  valued  one. 

48.  Effect  of  fraud  when  statute  fixes  amount  of  loss  — 

Contract  severable. 

49.  When  building  is  a  total  loss. 

60.  When  building  cannot  be  said  to  be  totally  destroyed 

—  Total  loss  —  Limitations. 
51.  Total  loss  as  applied  to  several  buildings  one  entire 

plant. 

62.  How  total  loss  ascertained  —  Tests. 

63.  Photographs  as  evidence  of  total  loss. 

64.  Total  loss  as  question  of  fact  or  law. 

RULE  1. 

Limitation  upoai  Amonxit  of  Lobs  or  Damage  as  Imposed  by 

Contract. 

The.  insurance  company  is  not  liable  beyond  the  ac- 
tual cash  value  of  the  property  at  the  time  any  loss  or 
damage  occurs,  and  the  loss  or  damage  shall  be  ascer- 
tained or  estimated  according  to  such  actual  cash  value, 
with  proper  deduction  for  depreciation  however  caused, 
and  shall  in  no  event  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with  material 
of  like  kind  and  quality;  said  ascertainment  or  esti- 
mate shall  be  made  by  the  insured  and  the  company, 
or,  if  they  differ,  then  by  appraisers. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in : 

New  York,  New  Jersey, 

Connecticut,  North  Carolina, 

Louisiana,  North  Dakota, 

Michigan,  ♦Pennsylvania, 
Missouri,  Bhode  Island. 

In  Wisconsin  the  form  is  the  same  except  it  is  preceded  **  ex- 
cept when  otherwise  provided  by  statute." 

♦  See  note  to  *'  Duty  to  Save  and  Preserve  Property,'*  Rule  1, 
page  2. 
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The  standard  form  of  policy  prescribed  in : 

Maine,  Massachusetts^ 

provides  that  "  the  company  shall  not  be  liable  beyond  the  actual 
value  of  the  insured  property  at  the  time  any  loss  or  damage 
happens;  ♦  ♦  ♦  the  amount  of  said  loss  or  damage  to  be 
estimated  according  to  the  actual  value  of  the  insured  property 
at  the  time  when  such  loss  or  damage  happens/' 
The  standard  form  of  policy  prescribed  in : 

Minnesota, 

provides  that  "  the  amount  of  said  loss  or  damage  be  estimated 
according  to  the  actual  value  of  the  insured  property  at  the  time 
when  such,  loss  or  damage  happens,  except  in  case  of  total  loss 
on  buildings/* 

In  New  Hampshire, 

same  as  in  Minnesota  to  and  including  the  word  "  happens,"  con- 
tinuing, "except  on  buildings  totally  destroyed,  in  which  case 
the  full  amount  of  the  limitation  shall  be  paid.'* 

In  South  Dakota, 
same  as  in  Minnesota  to  the  word  "happens,"  continuing, 
"except  that  the  amount  of  insurance  written  herein  upon 
any  real  property,  including  structures  on  land  owned  by 
another  than  the  assured,  shall  be  taken  conclusively  to  be 
the  true  value  of  such  property  and  the  amount  of  loss  su^ 
tained  by,  and  the  measure  of  damages  of,  the  insured,  in  case 
the  same  is  wholly  destroyed  without  criminal  fault  on  the 
part  of  the  insured  or  his  assigns." 

In  the  States  where  no  standard  form  is  prescribed,  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 
Amotixit  of  Policy  not  the  Measure  of  Damage. 

The  amount  inserted  in  the  policy  (xmless  other- 
wise expressly  agreed  or  there  is  a  statute  to  contrary) 
is  neither  the  proper  or  correct  measure  of  damage  or 
conclusive  as  to  amount  of  loss  or  damage;  it  limits, 
but  does  not  govern;^  when  the  insurance  is  itemized 
in  the  policy,  with  separate  amounts  on  each  item, 
there  can  be  no  recovery  beyond  the  value  of  each 
item  and  the  specified  amount.^  Policy  or  insurance 
continues  in  force  to  extent  of  any  balance  left  in 
amount  after  satisfying  a  loss.* 

1.  Westchester  Ins.  Co.  v.  Wagner,  10  Tex.  Civ.  App.  398,  30 
S.  W.  Kep.  959,  24  Ins.  L.  J.  476;  Illinois  Ins.  Co.  i;.  Andes 
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Ins.  Co.,  67  111.  362 ;  Dacey  v.  Agricultural  Ins.  Co.,  21  Hun,  83 ; 
Waynesboro  Ins.  Co.  v.  Creaton,  98  Pa.  St.  461 ;  Standard  Ins. 
Co.  V.  Wren,  11  111.  App.  242;  Hanover  Ins.  Co.  v.  Lewis,  23 
Pla.  193,  1  So.  Rep.  863;  Insurance  Co.  v.  National  Bank,  88 
Tenn.  369 ;  Martin  v.  Capital  Ins.  Co.,  85  Iowa,  643,  52  N.  W. 
Rep.  634;  Lion  Ins.  Co.  v,  Starr,  71  Tex.  733,  12  S.  W.  Rep,  45; 
Macarty  v.  Commercial  Ins.  Co.,  17  La.  365;  City  of  Detroit  r. 
Qnumnond,  121  Fed.  Rep.  963,  68  C.  C.  A.  301. 

2.  Phoenix  Ins.  Co.  v.  Pfeifer  (Tex.  Civ.  App.),  39  S.  W.  Rep. 
1001 ;  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  330,  38  N.  E. 
Rep.  417;  ^tna  Ins.  Co.  v.  Glasgow  Light  Co.,  107  Ky.  77,  52 
S.  W.  Rep.  975. 

3.  Mechanics'  Ins.  Co.  v.  Hodge,  149  111.  298,  37  N.  E.  Rep.  51. 

RULE  3. 
CoziBtnLction  of  Doubtful  Lang^iage  Tkvotb  Indemnity. 

If  meaning  or  application  of  the  language  of  the 
policy  is  doubtful,  the  construction  favors  the  larger 
indemnity. 

Meyer  v.  Queen  Ins.  Co.,  41  La.  Ann.  1000;  Illinois  Ins.  Co. 
V.  Hoffman,  132  111.  522,  24  K  E.  Bep.  413.  See  ''  Constnic- 
tion.^' 

RULE  4. 
Damage  to  Personal  Property. 

Where  personal  property  is  damaged  only,  the  in- 
surance company  is  bound  for  the  difference  between 
its  value  in  its  sound  and  damaged  condition,*  unless 
it  is  shown  that  the  cost  to  the  insured  of  repairing  or 
replacing  is  less  than  such  difference.* 

1.  Hoffman  v.  Western  Ins.  Co.,  1  La.  Ann.  216. 

2.  See  Rules  1  and  5. 

RULE  5. 

Effect  of  Limitation  to  Cost  of  Repairing  or  Beplaclng. 

The  difference  between  the  actual  cash  value  of  the 
property  insured  just  before  the  fire  and  its  value  after 
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the  fire  ceases  to  be  the  measure  of  indemnity,  where 
policy  provides  in  terms  that  in  no  event  shall  the  lia- 
bility exceed  what  it  would  then  cost  the  assured  to 
repair  or  replace  the  same  with  material  of  like  kind 
and  quality. 

McCready  v.  Hartford  Ins.  Co.,  61  App.  Div.  583,  70  N.  Y. 

supp.  ns. 

RULE  6. 

Cost  of  Bepairinip  or  Beplaclng  not  Keoeasarily  a  Bulb  of  Damage 

In  aU  OaMS. 

The  cost  of  repairing  or  replacing  may  limit  the 
amount  of  the  claim,  but  does  not  necessarily  of  itself 
afford  a  rule  or  measure  of  damage  in  all  cases  where 
the  policy  does  not  in  terms  so  provide;  the  option  re- 
served by  the  insurance  company  to  repair  or  replace 
is  one  which  it  may  adopt  or  not  as  it  thinks  proper. 

Gommonwealth  Ina.  Co.  v.  Sennett,  37  Pa.  St.  205.    And  see 

Texas  Moline  Plow  Co.  v.  Niagara  Ins.  Co.,         Tex.  Civ.  App. 

,  87  S.  W.  Rep.  192.    See  Rules  1  and  6,  and  ''  Options  of  the 

lofiuraoee  Company,'*  **  Repair  and  Rebuild,"  etc..  Chapter  Fifth, 

RULE  7. 
Eifect  of  Kaking  FoUoy  a  Valued  One -*- Profits. 

Where  the  policy  is  a  valued  one,  that  is,  where  the 
parties  intended  and  have  agreed  beforehand  to  esti- 
mate the  value  of  the  subject  of  the  insurance  therein 
and  there  is  no  question  of  bad  faith,  fraud,  or  mis- 
take, the  valuation  is  conclusive  upon  the  parties  as  to 
the  amount  which  the  assured  is  entitled  to  receive, 
and  to  that  extent  it  qualifies  the  principle  underlying 
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the  contract  as  one  of  indemnity;^  when  the  insurance 
is  of  profits  the  policy  is  of  necessity  a  valned  one.* 

1.  Michael  v.  Prussian  Nat,  Ins.  Co.,  171  N.  Y.  25,  affg.  64 
App.  Div.  182,  71  N.  Y.  Supp.  918;  Harris  v.  Eagle  Fire  Co., 
5  Johns.  368;  Williams  v.  Continental  Ins.  Co.,  24  Fed.  Rep. 
767;  Natchez  Ins.  Co.  v.  Buekner,  6  Miss.  63;  Haven  v.  Gray, 
12  Mass.  71 ;  Harrington  v.  Fitchburg  Ins.  Co.,  124  Mass.  126 ; 
Kane  v.  Commercial  Ins.  Co.,  8  Johns.  229;  Lycoming  Ins. 
Co.  V.  Mitchell,  48  Pa.  St.  367;  Universal  Ins.  Co.  v.  Weiss, 
106  Pa.  St.  20 ;  Wallace  v.  Insurance  Co.,  4  La.  Ann.  289. 

2.  Mnmford  i;.  Hallett^  1  Johns.  433. 

RULE  8. 
Profits  to  be  Booovwable  Hiut  be  Specifically  Ihsored. 

Profits  are  not  recoverable  unless  specifically  and 
distinctly  insured  as  such  ;^  or  where  the  interest  spe- 
cifically insured  necessarily  includes  them,  as  for  in- 
stance of  a  contractor  moving  houses  ;^  or  of  a  lessee 
in  rents  f  or  owner  of  a  patent  in  royalties.* 

1.  Niblo  V,  Insurance  Co.  of  N.  A.,  1  Sandf.  551;  Farm- 
ers^ Mut.  Ins.  Co.  V,  New  Holland  Boad  Co.,  122  Pa.  St. 
37.  And  see  Mumford  v.  Hallett,  1  Johns.  433;  Buffalo  Ele- 
vator Co.  v.  Prussian  Nat.  Ins.  Co.,  64  App.  Div.  182, 187,  affd., 
171  N.  Y.  25,  63  N.  E.  Rep.  810. 

2.  Planters'  Ins.  Co.  v.  Thurston,  93  Ala.  255,  9  So.  Rep.  268. 
As  to  insurance  of  a  contractor's  interest,  see  also  Sullivan  v. 

Spring  Garden  Ins.  Co.,  34  App.  Div.  128;  TJlmer  v.  Phoenix 
Ins.  Co.,  61  S.  C.  459,  39  S.  E.  Rep.  712. 

3.  Carey  v.  London  Provincial  Ins.  Co.,  33  Hun,  315. 

4.  National  Filtering  Oil  Co.  v.  Citizens'  Ins.  Co.,  106  N.  Y. 
535. 

RULE  9. 
]0Baxiin|p  of  Cash  Value  —  Hanixf  actoren. 

In  ordinary  cases  the  actual  cash  value  means  the 
market  price  or  value  at  the  time  and  place  destroyed, 
and  the  same  rule  may  apply  to  manufacturers  in- 
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sured;  the  word  *'then"  in  the  limiting  clanse  (see 
Bnle  1)  ^' shall  not  exceed  what  it  woxQd  then  cost  the 
assured  to  replace,*'  means  just  what  it  says  and  not 
what  it  would  cost  the  assured  to  replace  from  his  own 
factory  after  delay  of  manufacturing  or  reproducing, 
etc.;^  in  ascertaining  the  amount  of  loss  it  is  not  im- 
portant or  conclusive  what  insured  paid  for  his  goods 
or  proi)erty,  whether  in  money  or  otherwise,  or  whether 
given  to  him.  In  either  event  he  would  he  entitled  to 
the  benefit  of  his  bargain  or  gift.  The  only  question 
is  as  to  the  fair  cash  value  of  the  goods  destroyed.* 
The  word  * '  then  ' '  may  be  construed  as  meaning 
within  reasonable  time.^ 

1.  Hartford  Im.  Co.  v.  Cannon,  19  Tex.  Civ.  App.  305,  46 
S.  W.  Eep.  861;  Mitchell  t;.  St.  Paul  German  In«.  Co.,  92  Mich. 
594,  62  N.  W.  Rep.  1017 ;  Hlckerson  t;.  German-American  Ins. 
Co.,  96  Tenn.  193,  33  S.  W.  Rep.  1041,  26  Ins.  L.  J.  422.  And 
see  Parrish  v.  Virginia  Ins,  Co.,  N.  C.  ,  20  Ins.  L.  J,  95. 
And  see  Rules  10, 11. 

2.  Chapman  t;.  Rockford  Ins.  Co.,  89  Wis.  572,  62  N.  W.  Rep. 
422,  28  L.  R.  A.  405.    See  Rule  11. 

3.  Texas  Moline  Plow  Co.  v.  Niagara  Ins.  Co.,  Tex.  Civ. 
App.        ,  87  S.  W.  Rep.  192. 

RULE  10. 
JCaimfacturer  of  Machlimn. 

Where  insured  is  a  manufacturer  and  property  cov- 
ered is  machines  manufactured  by  him,  under  the  limi- 
tation in  the  policy  that  in  no  event  should  the  loss 
exceed  what  it  would  **cost  the  insured  to  repair  or 
replace  the  same  with  material  of  like  kind  and  qual- 
ity,'* the  measure  of  damage  is  not  the  market  value  of 
the  property  destroyed,  but  what  it  will  cost  the  in- 
sured as  a  manufacturer  to  replace  it. 

Standard  Sewing  Machine  Co.  v.  Royal  Ins.  Co.,  201  Pa.  St. 
645,  51  Atl.  Rep.  354.     See  Rule  9. 
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RULE  XI. 

GMh  Value— Market  ValiM. 

Cash  value  of  property  at  time  of  the  fire  means 
what  it  would  cost  the  insured  in  cash  to  purchase 
property  of  like  kind  and  quality;*  or  proof  of  fair 
market  value  is  the  equivalent  of  actual  cash  value;* 
cost  of  property  may  be  some  evidence  of  value  but 
is  not  conclusive ;'  cash  value  cannot  include  estimated 
profits.^  Evidence  of  market  value  and  cost  of  replac- 
ing are  both  admissible,  and  if  they  conflict  the  verdict 
of  a  jury  is  conclusive.* 

1.  German  Ins.  Co.  t;.  Everett  (Tex.),  36  S.  W.  Bep.  126; 
Texas  Moline  Plow  Co.  v.  Niagara  Ins.  Co.>         Tex.  Ci?.  App. 

,  87  S.  W.  Bep.  192. 

2.  Manchester  Ins.  Co.  v.  Simmons^  12  Tex.  Giy.  App.  607, 
36  S.  W.  Rep.  732 ;  Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  Bep. 
644 ;  Western  Assur.  Co.  v.  Stndebaker,  124  Ind.  176.  And  see 
Manchester  Assur.  Co.  v.  Feibelman,  118  Ala.  308. 

5.  Bini  V.  Smith,  36  App.  Div.  466,  55  N.  Y.  Supp.  842; 
Cheever  v.  Scottish  Union  &  Nat.  Ins.  Co.,  86  App.  Div.  328, 
83  N.  Y.  Supp.  730.    See  Bnle  9. 

4.  Niagara  Ins.  Co.  v.  Heflin  (Ky.),  60  S.  W.  Bep.  893. 

6.  Virginia  F.  ft  M.  Ins.  Co.  v.  Cannon,  18  Tex.  Civ.  App. 
688,  46  S.  W.  Bep.  946.    But  compare  Bules  1,  6,  and  6. 

RULE  12. 
Aoctian  Price  as  Svldenoe. 

The  price  damaged  goods  brings  at  auction  may  be 
evidence  of  their  value  after  the  fire,*  but  is  not  con- 
clusive." 

1.  Clement  v.  British-America  Assur.  Co.,  141  Mass.  398; 
Beading  Ins.  Co.  v.  Engelhoff,  115  Fed.  Bep.  393. 
t.  Beading  Ins.  Co.  v.  Engelhoff,  supru» 

RULE  ly 
AUawanoe  for  Depreclatlan  —  Borden  of  Proof. 

Cash  value  should  include  an  allowance,  if  any,  for 
depreciation,^  but  in  event  of  a  trial  the  burden  of 
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proof  in  establishing  depreciation  rests  npon  the  in- 
surance company.* 

1.  Erb  V.  German- American  Ins.  Co.,  98  Iowa,  606,  67  N.  W. 
Bep.  583;  Commercial  Ins.  Co.  v.  Allen,  80  Ala.  571.  And  see 
Rule  11. 

2.  Reade  v.  State  Ins.  Co.,  103  Iowa,  307,  72  N.  W.  Rep.  665 ; 
Hegard  v.  California  Ins.  Co'.,  72  Cal.  535,  14  Pac.  Rep.  180. 

RULE  14. 
Amaiint  Paid  for  Aaslgnxnent  of  Policy  not  Evldeiioaw 

An  amount  paid  for  an  assignment  of  the  policy  is 
not  evidence  of  the  value  of  the  property  covered 
thereby. 

Commercial  Ins.  Co.  v.  Priedlander,  156  111.  595,  41  N.  E. 
Rep.  183,  24  Ins.  L.  J.  789,  aflfg.  57  111.  App.  372. 

RULE  15. 
Wh«n  Property  is  Destroyed. 

Damage  to  property  to  extent  that  it  is  rendered 
useless  for  purpose  used  is  destruction  of  it;  if  any 
value  remains  the  insurance  company  is  entitled  to 
benefit  of  it. 

Manchester  Ins.  Co.  v.  Feibelman,  118  Ala.  308,  329,  23  So. 
Rep.  759,  27  Ins.  L.  J.  855.  And  see  Hoffman  v.  Western  Ins. 
Co.,  1  La.  Ann.  216. 

RULE  16. 
Aflsured  Competent  Witness. 

The  assured,  or  any  person  who  is  acquainted  with 
the  value  of  the  property  destroyed,  is  competent  to 
give  his  opinion  or  evidence  as  to  such  value,  although 
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not  technically  an  expert  ;*  and  it  is  not  disproved  by 
his  ( assured  *s)  sworn  tax  list.* 

1.  Bailie  v.  Western  Assur.  Co.,  49  La.  Ann.  658,  21  So.  Bep. 
736,  26  Ins.  L.  J.  497;  Western  Home  Ins.  Co.  v.  Richardson, 
40  Nebr.  1,  58  N.  W.  Bep.  597,  23  Ins.  L.  J.  501 ;  Thomason  v. 
Capital  Ins.  Co.,  92  Iowa,  72,  61  N.  W.  Bep.  843;  Names  v. 
Union  Ins.  Co.,  104  Iowa,  612,  74  N.  W.  Bep.  14;  Sisk  v. 
American  Cent.  Ins.  Co.,  95  Mo.  App.  695,  69  S.  W.  Bep.  687 ; 
Phoenix  Ins.  Co.  v,  Bowersox,  6  Ohio  Cir.  Ct.  Bep.  1;  Bade- 
macher  v.  Greenwich  Ins.  Co.,  75  Hun,  83,  27  N".  Y.  Snpp.  155; 
Machen  v.  Lamar  Ins.  Co.,  11  Ins.  L.  J.  619;  Olaser  v.  Home 
Ins.  Co.,  93  N.  Y.  Supp.  524 ;  Tucker  i^.  Colonial  Ins.  Co., 

W.  Va.        ,  51  S.  E.  Bep.  86. 

2,  German  Ins.  Co.  v.  Niewedde,  11  Ind.  App.  624,  39  N.  E. 
Bep.  534.  And  see  Probst  v.  American  Central  Ins.  Co.,  64 
Mo.  App.  408. 

RULE  17. 

Two-thirds,  Three-fourths,  and  Coinsaranee  d&iues  —  Statutes. 

Such  special  clauses  in  the  policy  limiting  the  lia- 
bility to  **  two-thirds,"  **  three-fourths,'*  and  '*  coin- 
surance ' '  clauses  must  be  given  effect  in  determining 
the  amount  of  loss  and  liability  of  the  company,^  ex- 
cept when  a  statute  fixes  and  determines  the  amount 
of  loss  as  fixed  by  the  amount  of  the  policy;^  but  not- 
withstanding such  a  statute,  may  be  binding  as  to 
personal  property." 

1.  Blinn  1;.  Dresden  Mnt.  Ins.  Co.,  85  Me.  389,  27  Atl.  Rep. 
263,  23  Ins.  L.  J.  707;  Home  Ins.  Co.  t;.  Field,  42  111.  App. 
392 ;  MilHs  v.  Scottish  Union  &  Nat.  Ins.  Co.,  95  Mo.  App.  211, 
68  S.  W.  Rep.  1066;  Pennsylvania  Ins.  Co.  v.  Moore,  21  Tex. 
Civ.  App.  528,  51  S.  W.  Rep.  878 ;  Roberts  v.  Insurance  Co.  of 
K  A.,  94  Mo.  App.  142,  72  S.  W.  Rep.  144 ;  Sun  Ins.  Co.  v. 
Tufts,  20  Tex.  Civ.  App.  147,  50  S.  W.  Rep.  180;  Egan  v. 
Mutual  Ins.  Co.,  5  Denio,  326 ;  Brown  v.  Quincv  Ins.  Co.,  105 
Mass.  396;  Ervin  v.  New  York  C<?ntral  Ins.  Co.,  3  T.  &  C. 
(N.  Y.)  213;  Home  Ins.  Co.  v,  Adler,  71  Ala.  516;  Malin  v. 
Mercantile  Ins.  Co.,  Mo.  App.        ,  80  S.  W.  Rep.  56. 

2.  Hickerson  v.  German-American  Ins.  Co.,  96  Tenn.  193,  33 
S.  W.  Rep.  1041,  25  Ins.  L.  J.  422 ;  Caledonia  Ins.  Co.  v,  Cooke, 
101  Ky.  412,  41  S.  W.  Rep.  279,  27  Ins.  L.  J.  318;  Sachs  v. 
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London  &  Lancashire  Ins.  Co.,  113  Ky.  88,  67  S.  W.  Rep.  23, 
23  Ky.  L.  Bep.  2397 ;  Home  Ins.  Co.  v.  Bean,  42  Nebr.  537,  60 
N.  W.  Rep.  907,  24  Ins.  L.  J.  516;  Bammesel  v.  Brewers^  Ins. 
Co.,  43  .Wis.  463. 

3.  Queen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64  Tex.  578. 

Under  the  terms  of  the  Mississippi  statute  such  clauses  are  in- 
operative as  to  both  real  and  personal  property.  Hartford  Ins. 
Co.  V,  Shlenker,  80  Miss.  667,  32  So.  Rep.  156;  Western  Ins. 
Co.  V.  Phelps,  77  Miss.  625,  27  So.  Rep.  745.  See  statute  in 
chapter  twelfth.  As  amended  in  1904,  see  Vol.  2.  As  to  effect 
of  Wisconsin  statute,  see  Newton  v.  Theresa  Ins.  Co.,  Wis. 
,  104  N.  W.  Rep.  107. 

RULE  i8. 

Three-fourths  Claiue  —  Valued  FoUcy  Statute. 

The  three-fourths  clause  limiting  the  liability  of  the 
company  is  valid  as  to  personal  property  where  terms 
of  a  valued  policy  statute  are  limited  to  real  estate  or 
buildings;*  but  is  invalid  as  to  buildings.* 

1.  Hudson  V,  Scottish  Union  &  National  Ins.  Co.,  110  Ky. 
722,  62  S.  W.  Rep.  513;  Germania  Ins.  Co.  v.  Ashbv,  112  Ky. 
303,  65  S.  W.  Rep.  611. 

4.  Scottish  Union  &  National  Ins.  Co.  v.  Enslie,  78  Miss.  157, 
28  So.  Rep.  812.    And  see  Rule  17. 

RULE  ig. 
Household  TumltorB  and  Wearing  Apparel. 

When  property  insured  is  household  furniture  and 
wearing  apparel  in  actual  use,  if  there  is  a  market 
value,  that  may  afford  a  proper  criterion ;  if  no  market 
value,  simple  fair  value  is  what  is  allowable;  such 
value  is  not  necessarily  or  conclusively  determined  by 
what  a  junk-shop  or  second-hand  dealer  would  give,  or 
what  they  would  bring  at  forced  sale;*  or  the  cost  of 
such  property  with  proper  allowance  for  depreciation: 
according  to  the  facts  or  condition,  etc.,  is  competent 
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evidence  of  value  ;^  proof  of  cost  price  of  articles  ia 
use  for  an  indefinite  period  is  not  sufl&cient.* 

1.  Sun  Fire  Office  v.  Ayerst,  37  Nebr.  184,  55  N.  'W.  Eep. 
635.  And  see  Huston  v.  State  Ins.  Co.,  100  Iowa,  402,  69 
N.  W.  Bep.  674. 

2.  Rademaeher  v.  Greenwich  Ins.  Co.,  75  Hun,  83,  27  N.  Y. 
Supp.  155;  Cheever  v.  Scottish  Union  Ins.  Co.,  86  App.  Div. 
328,  83  N.  Y.  Supp.  730 ;  Glaser  t;.  Home  Ins.  Co.,  93  X.  Y. 
Supp.  624. 

3.  Germier  v.  Springfield  F.  &  M.  Ins.  Co.,  109  La.  341,  33 
So.  Bep.  361. 

RULE  20. 

Market  Vahie  of  Stocks  of  Merchandise  —  Evidence. 

The  market  value  of  stock  of  goods  or  merchandise 
is  a  proper  measure  of  damage  ;^  and  the  opinion  of  a 
merchant  who  is  acquainted  with  stock  of  goods  de- 
stroyed is  competent  evidence  of  value  f  but  not  where 
the  witness  merely  *' recollects  of  being  in  store  sev- 
eral times  when  he  saw  a  good  sized  stock  of  goods 
there.''* 

1.  Manchester  Ins.  Co.  v.  Feibehnan,  118  Ala.  308,  23  So. 
Rep.  769,  27  Ins.  L.  J.  855 ;  Fowler  v.  Old  North  State  Ins. 
Co.,  74  N.  C.  89 ;  Grubbs  v.  North  Carolina  Ins.  Co.,  108  N.  C. 
472,  18  S.  E.  Rep.  236. 

2.  Burnett  v.  American  Central  Ins.  Co.,  68  Mo.  App.  343 ; 
Enos  V.  St.  Paul  Ins.  Co.,  4  S.  D.  639,  67  N.  W.  Rep.  919,  23 
Ins.  L.'  J.  258. 

3.  Metzger  v.  Manchester  Assur.  Co.,  102  Mich.  334,  63  N.  W. 
Rep.  650.  And  see  Teerpenning  v.  Com  Exchange  Ins.  Co.,  43 
N.  Y.  279. 

RULE  21. 
LoflB  of  stock  of  Merchandise,  how  Sstiinated. 

Where  stock  of  goods  or  merchandise  is  destroyed 
by  jBre,  the  amount  of  the  loss  may  be  established  by 
proving  the  amount  of  the  stock  and  value  at  a  previous 
date,  and  adding  thereto  the  amoimt  of  purchases  to 


Amount  of  Loss  ob  Damage.  101 

date  of  fire,  or  cost  of  manufacturing  and  delivery, 
from  which  is  deducted  the  total  amount  of  sales  dur- 
ing the  same  period  less  the  percentage  of  profits;* 
books  of  account  and  invoices  are  in  most  cases  the 
only  means  of  arriving  at  amount  of  loss  and  liability 
of  the  insurance  company;*  the  books  themselves  are 
the  best  evidence  of  their  contents.'  The  question  of 
percentage  of  profit  is  one  of  fact.* 

1.  Scottish  Union  &  National  Ins.  Co.  v.  Keene,  85  Md.  263, 
37  Atl.  Rep.  33,  26  Ins.  L.  J.  963;  Beade  v.  State  Ins.  Co.,  103 
Iowa,  307,  72  N.  W.  Rep.  665. 

2.  Niagara  Ins.  Co.  v.  Forehand,  169  111.  629,  48  N.  E.  Rep. 
830. 

3.  Dohrman  Co.  v,  Niagara  Ins.  Co.,  96  Wis.  38,  71  N.  W. 
Rep.  69,  27  Ins.  L.  J.  357.    And  see  Rule  23. 

4.  Wells  Whip  Co.  v.  Farmers'  Ins.  Co.,  Pa.  St.  ,  58 
Atl.  Rep.  894. 

This  rule  is  given  as  expressed  by  the  courts  in  the  cases  cited, 
but  obviously  must  not  be  construed  as  limiting  the  elements  to 
those  specifically  named. 

For  instance,  the  amount  of  an  inventory  as  taken  may  in- 
clude value  of  store  fixtures  or  other  items  not  covered,  all  of 
which  should  be  first  deducted  before  amount  of  purchases  is 
added  to  date  of  fire. 

To  the  total  amount  of  sales  (less  the  percentage  of  profits) 
should  be  added  the  invoice  price  of  all  stock  or  merchandise 
saved  undamaged,  and  same  which  has  been  used  by  the  insured 
or  his  family,  or  removed  from  the  store  for  sale  or  disposal 
elsewhere,  before  the  deduction  of  amount  of  sales  is  made. 
And  after  such  deduction  is  made  it  is  proper  to  consider  and 
make  or  allow  as  further  deductions,  according  to  the*  facts  and 
circumstances,  a  certain  percentage  for  depreciation  and  for 
shop  or  shelf-worn  goods,  and  the  value  of  the  merchandise 
saved  in  damaged  condition  as  agreed  upon  or  appraised,  also 
discount  when  it  has  been  allowed  for  time  purchases.  Freight 
also  is  a  proper  item  for  consideration.  There  may  be  even 
other  elements  which  should  be  considered  or  proper  to  be  con- 
sidered, impossible  to  state  or  anticipate  here. 

The  following  "  Statement  of  Loss  "  is  inserted  as  a  proper 
model  or  basis.  Credit  is  given  to  Mr.  W.  H.  Lowden,  of  San 
Francisco,  for  the  form,  and  is.  also  due  to  Mr.  R.  J.  Taylor,  of 
New  York  city,  manager  of  the  loss  department  of  the  Conti- 
nental Insurance  Company,  for  clear  elaboration  of  the  same. 
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It  is  legally  correct,  and  coiif(»iQs  to  the  principle  of  above 
rule: 

Statement  of  Loss. 

Amount  of  inventory  taken  January  2,  1886,  at 
cost,  and  freight $20,000  00 

Less  value  of  store  fixtures  and  furni- 
ture included  in  inventory   $1,100  00 

Less  also  freight  on  balance 
($18,900.00)  included  in  inven- 
tory, ascertained  rate  at  5  per 
cent 900  00 

2,000  00 

Leaving  actual  invoice  price  of  inventory. .      $18,000  00 
Add  cash  and  credit  purchases  at  invoice  price. .        15,000  00 

Invoice  prioe  of  merchandise  to  be  accounted 

for $33,000  00 

Deductions  to  Ascertain  Invoice  Pbice  of 

Stock  Injured. 

Total  cash  and  credit  sales,  as  per 

books $16,800  00 

Less  agreed  profits  over  invoice  cost 
at  20  per  cent 2,800  00 

Leaving  invoice  price  of  sales  to 

date  of  fire $14,000  00 

Mdse.  saved  unharmed,  at  actual  in- 
voice price 3,000  00 

Mdse.  used  by  assured  at  invoice 
price  during  5J  months  at  $100  per 
month 550  00 

17,560  00 

Giving  as  a  result  the  invoice  price  of  stock 
injured  (either  totally  destroyed  or  dam- 
aged) by  fire $15,450  00 
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PuKTHER  Deductions  and  Additions  to  Ascer- 
tain Actual  Value. 

Depreciation  on  $15,450.00  at  10  per 

cent $1,545  00 

Discount  for  time  purchases  on 
$11,587.50  (three-fourths  of  the 
goods  having  been  bought  on  time) 
at  2  per  cent   231  75 

Actual  appraised  (or  agreed)  cash 
value  of  the  damaged  merchandise.     1,125  00 


$2,901  75 


Which  gives  the  loss  on  mdse.  at  invoice  price,  less 
the  agreed  deductions  for  depreciation  and 
credit  purchases $12,548  25 

To  this  add  freight  on  $15,450.00  (the  stock  in- 
jured by  fire)  at  6  per  cent 772  50 


And  the  loss  to  the  assured,  on  a  cash  basis,  is     $13,320  75 


RULE  22. 
Inventory  of  Goods  as  Brldonos. 

An  inventory  of  goods  totally  destroyed  is  admis- 
sible in  connection  with  the  testimony  of  the  parties 
who  made  it  as  tending  to  show  the  amount  and  value 
thereof;*  when  made  shortly  before  the  fire,  though 
not  made  by  the  insured,  but  by  another  party  for  the 
purpose  of  sale  to  him,  it  is  admissible  as  a  basis  of  de- 
termining the  loss  f  where  there  is  no  other  or  better 
evidence,  same  having  been  destroyed  in  the  fire,  an 
inventory  taken  six  and  a  half  years  before  the  fire, 
with  subsequent  purchases  and  sales  may  afford 
proper  basis  of  determining  value  destroyed.* 

1.  West  Branch  Lumbermen's  Exchange  v.  American  Ins. 
Co.,  183  Pa.  St.  366,  38  Atl.  Bep.  1081,  27  Ins.  L.  J.  305 ;  Wal- 
lach  V.  Commercial  Ins.  Co.,  12  Daly,  387;  Alleghany  Ins. 
Co.   V.   O'Hanlon,   1   Walker   (Pa.),   359;   Stevens   v.   Qneen 
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Ins.  Co.,  32  N.  B.  387 ;  Phoenix  Ins.  Co.  v.  Public  Parks  AmuBe- 
ment  Co.,  63  Ark.  187,  37  S.  W.  Eep.  969. 

2.  Scottish  Union  &  National  Ins.  Co.  v.  Stubbs,  98  Ga.  754, 
27  S.  E.  Rep.  180. 

3.  German  Ins.  Co.  v.  Amsbangh,  8  Eans.  App.  197,  55  Pac. 
Hep.  481. 

RULE  23. 

Bstimate  of  Lom  May  be  Based  on  Original  Bills  when  no  Books 

and  no  Inventory. 

When  assured  kept  no  books,  and  has  no  inventory, 
the  estimate  or  evidence  of  loss  may  be  based  upon 
original  bills  representing  amounts  paid  for  stock  dur- 
ing the  time  the  business  has  been  conducted ;  evidence 
that  sales  during  same  time  averaged  a  certain  amount 
weekly,  that  a  certain  percentage  of  the  proceeds  of  the 
sales  was  profit,  and  that  there  remained  a  stated 
quantity  of  the  stock  after  the  fire,  damaged  in  a  cer- 
tain amount ;  such  evidence  is  aided  by  proof  of  a  gen- 
eral custom  among  insurance  adjusters  as  to  method 
of  ascertaining  the  loss  in  such  a  case  ;^  a  bill  of  goods 
purchased  fifteen  months  prior  to  the  fire  may  be  a 
proper  basis  of  estimate.* 

1.  Sherlock  v,  German-American  Ins.  Co.,  21  App.  Div.  18, 
47  N.  Y.  Supp.  315,  affd.,  162  K  Y.  656,  without  opinion; 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  3  Otto  (U.  S.), 
527.     And  see  Williams  v.  Niagara  Ins.  Co.,  50  Iowa,  561. 

2.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Gotthelf,  35  Nebr.  351,  53 
N.  W.  Bep.  137,  22  Ins.  L.  J.  34. 

RULE  24. 
Inventory  and  Books  Must  be  Verified  as  Correct. 

Inventory  and  books  of  account  are  competent  evi- 
dence as  to  value  of  stock  destroyed  only  when  veri- 
fied as  correct  or  authenticated;^  but  this  does  not 
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necessarily  mean  by  the  very  persons  who  made  the 
entries  or  who  had  personal  knowledge  of  the  facts 
independent  of  the  books;  these  elements  may  affect 
the  weight  of  the  evidence  but  not  its  admissibility.^ 

1.  Levine  v,  Lancashire  Ins.  Co.,  66  Minn.  138,  68  N.  W. 
Bep.  855,  26  Ins.  L.  J.  36;  American  Ins.  Co.  v.  First  Nat. 
Bank  (Tex.),  30  S.  W.  Bep.  384. 

2.  Dohman  Co.  v.  Niagara  Ins.  Co.,  96  Wis.  38,  71  N.  W. 
Bep.  69,  27  Ins.  L.  J.  357. 

RULE  25. 
Property  in  Bonded  Warehouse. 

Where  whisky  is  insured  in  a  bonded  warehouse, 
and  is  destroyed  by  fire,  before  payment  of  the  tax  due 
the  United  States  Government,  and  under  the  statute 
the  destruction  of  the  whisky  does  not  release  the 
insured  from  his  liability  for  the  tax  due,  the  insur- 
ance company  is  liable  for  the  value  of  the  whisky, 
including  such  tax;*  and  so  the  actual  value  of  im- 
ported goods,  including  unpaid  duty,  may  be  claimed 
and  recovered.^ 

1.  Queen  Ins.  Co.  v.  McCoin,  106  Ky.  806,  49  S.  W.  Eep.  800; 
Hedger  v.  Union  Ins.  Co.,  17  Fed.  Rep.  498. 
8.  Wolfe  V.  Howard  Ins.  Co.,  1  Sandf.  124,  aflPd.,  7  N.  Y.  583. 

RULE  26. 

Bf&clency  of  Machines  Destroyed  not  Affected  by  Those  not 

Destroyed. 

The  value  of  other  machines  not  destroyed  cannot 
be  claimed  by  the  insurance  company  to  show  the  in- 
eflSciency  of  similar  machines  destroyed  by  the  fire. 

« 

Stockton  Combined  H.  &  A.  Works  v.  Glens  Falls  Ins.  Co., 
121  Cal.  167,  63  Pac.  Bep.  665,  27  Ins.  L.  J.  983. 
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RULE  27. 

ETld«noe  of  Value  as  Limited  by  Tlxae -— Property  Having  no 

Market  Value. 

While  evidence  of  value  must  usually  be  confined  to 
the  tune  of  the  fire,  or  reasonably  near  to  it,  and 
specially  so  where  the  property  consists  of  perishable 
articles,  or  goods  having  market  values  subject  to 
fluctuation,  there  is  much  property  that  has  no  settled 
market  value  subject  to  quotation.  Where  there  is 
no  market  value  to  such  property,  as  for  instance, 
furniture,  machinery,  wagons,  counters,  shelving,  pre- 
scription cases,  or  other  fixtures  of  a  store,  it  is  proper 
to  take  as  a  basis  the  condition  and  value  some  time 
prior  to  the  fire,  if  coupled  with  proof  that  there  has 
been  no  deterioration  or  depreciation. 

Johnston  v.  Fanners'  Ins.  Co.,  106  Mich.  96,  64  N.  W. 
Bep.  5. 

RULE  28. 

Machine  Beatroyed  Obtainable  from  Patentee  and  Only  One 

Source. 

Where  a  machine  destroyed  by  a  fire  can  be  obtained 
only  from  a  patentee  and  sole  manufacturer,  the 
assured  may  claim  its  full  value  at  time  of  the  loss, 
based  on  the  price  which  would  have  to  be  paid  for  a 
new  machine,  that  being  the  only  price  at  which  it  could 
be  replaced. 

Poet  Printing  Co.  v.  Insurance  Co.  of  N.  A.,  189  Pa.  St  300, 
42  Atl.  Rep.  192.  And  see  Commonwealth  Ins.  Co.  v.  Sennett, 
37  Pa.  St.  205. 
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RULE  29. 

PattexxiB  Have  no  Market  Value. 

The  patterns  of  a  foundry  or  machine  shop  have  no 
market  value.  Their  value  depends  upon  their  con- 
dition, the  use  to  which  they  can  be  put,  and  whether 
the  machines  for  which  they  are  made  are  in  common 
use,  or  whether  they  are  what  is  known  as  *^  dead  " 
patterns. 

Michels  v.  Western  Underwriters*  Assoc.,  Mich.  ,  89 
N.  W.  Bep.  66. 

RULE  30. 

Lobs  Payable  to  Third  Party. 

When  policy  insures  one  party,  with  loss  payable  to 
a  third  party  as  interest  may  appear,  the  claim  as 
against  the  insurance  company  is  limited  to  the  loss 
suffered  by  the  party  insured.  It  is  his  loss  which  is 
made  payable  to  the  third  party  and  the  amount  can- 
not exceed  such  loss. 

Edwards  v.  Agricultural  Ins.  Co.,  88  Wis.  460,  60  N.  W. 
Bep.  782,  24  Ins.  L.  J.  290.  And  see  "  Parties ; ''  "  Mortgagor 
and  Mortgagee.'' 

RULE  31. 

Insnranoe  of  Tenant. 

Where  a  tenant  is  insured  against  loss  in  payment  of 
rent  while  the  building  is  untenantable  on  account  of 
fire,  his  claim  to  such  insurance  is  not  affected  or  re- 
duced by  the  fact  that  the  landlord  collects  insurance 
held  by  him  against  loss  of  rent,  and  which  is  credited 
or  applied  by  him  on  account  of  such  rent. 

Heller  v.  Eoyal  Ins.  Co.,  177  Pa.  St.  262,  35  Atl.  Eep.  726. 
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RULE  32. 

Balnsnraxioe  Payable  Pro  Bata. 

When  a  reinsurance  policy  provides  that  loss  if  any 
shall  be  '  *  payable  pro  rata  ' '  it  limits  the  liability  of 
the  company  issuing  it  to  such  a  proportion  of  the 
actual  loss  as  is  in  the  ratio  of  the  amount  of  rein- 
surance to  the  amount  originally  insured,  so  that  if 
the  reinsurance  policy  is  for  only  half  of  the  original 
insurance,  the  company  is  liable  for  only  one-half  the 
loss  ;*  and  the  word  '  *  risk  *  *  in  a  reinsurance  contract 
is  construed  to  apply  to  the  amount  insured,  and  not  to 
an  amount  as  fixed  after  loss  by  adjustment.^ 

1.  Home  Ins.  Co.  t;.  Continental  Ins.  Co.,  62  App.  Div.  63,  70 
N.  Y.  Supp.  824. 

2.  Continental  Ins.  Co.  v.  MtaB.  Ins.  Co.,  138  N.  Y.  16,  33 
N.  E.  Bep.  724^  22  Ins.  L.  J.  601. 

RULE  33. 
Cost  of  BuUding  not  Proper  Xeasore  of  Damage. 

The  cost  of  a  building  is  not  the  proper  measure  of 
damage  for  its  destruction  by  fire-/  but  the  original 
cost,  and  cost  of  like  building,  with  difference  in  value 
between  the  house  burned  and  the  new  one  by  reason 
of  age  and  use,  may  be  proper  elements  or  subjects 
of  inquiry,  in  arriving  at  value  at  time  of  the  fire  f  so 
the  price  of  lumber  and  shingles,  etc.,  at  date  of  fire 
may  properly  be  considered  as  an  eleme^it  but  is  not 
conclusive.*  Knowledge  of  company,  acquired  through 
its  soliciting  agent  in  examining  the  building  insured, 
and  taking  application  for  a  certain  amount  may  be 
an  element  in  the  evidence.* 

1.  Hilton  v.  Phoenix  Assur.  Co.,  92  Me.  272,  42  Atl.  Rep. 
412;  Springfield  F.  &  M.  Ins.  Co.  v,  Payne,  67  Kans.  291,  46 
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Pac.  Rep.  315,  26  Ins.  L.  J.  46 ;  Brinley  v.  National  Ins.  Co., 
11  Mete.  (Mass.)  195;  Waynesboro  Ins.  Co.  v.  Creaton,  98  Pa. 
St.  451 ;  Guinn  t;.  Phoenix  Ins.  Co.,  80  Iowa,  346 ;  City  De  Soto 
V,  Ajneriean  Guardian  Ins.  Co.  (Mo.  App.),  74  S.  W.  Rep.  1. 

2.  Holter  Lumber  Co.  v.  Firemen's  Fund  Ins.  Co.,  18  Mont. 
282,  45  Pac.  Rep.  207,  26  Ins.  L.  J.  10 ;  Scott  v.  Security  Ins. 
Co.,  98  Iowa,  67,  66  K  W.  Rep.  1054,  25  Ins.  L.  J.  581 ;  ^tna 
Ins.  Co.  V,  Johnson,  74  Ky.  587;  State  Ins.  Co.  v,  Taylor,  14 
Colo.  499,  24  Pac.  Rep.  333 ;  Steinzel  v.  Pennsylvania  Ins.  Co., 
110  La.  1019,  35  So.  Rep.  271.  And  see  Woodruff  v.  Imperial 
Ins.  Co.,  83  N.  Y.  133. 

3.  Cummins  v,  German-American  Ins.  Co.,  192  Pa.  St.  359, 
43  Atl.  Rep.  1016. 

4.  Scott  V.  Security  Ins.  Co.,  98  Iowa,  67,  66  N.  W.  Rep. 
1054,  25  Ins.  L.  J.  681. 

RULE  34. 

When  InBiirable    Interest  Insured  Extends  to  Whole  Value  of 

Building. 

When  the  insurable  interest  of  the  assured  insured 
extends  to  the  whole  value  of  the  building  or  property 
and  the  insurance  company  undertakes  to  insure  the 
assured  against  loss  by  fire,  not  exceeding  the  sum 
specified  to  the  **  described  property,"  the  loss  or 
damage  to  be  ascertained  ^*  according  to  the  actual 
cash  value  of  the  property  at  the  time  of  the  fire,'* 
this  contract  makes  the  value  of  the  property  within 
the  limit  the  measure  of  the  company's  liability.  The 
fact  that  improvements  may  have  cost  the  owner  noth- 
ing, or  that  if  destroyed  by  fire  he  may  compel  another 
person  to  replace  without  expense  to  him,  or  that  he 
may  recoup  his  loss  by  a  resort  to  a  contract  liability 
of  a  third  person,  in  no  way  affects  the  liability  of  the 
insurance  company,  in  the  absence  of  any  exemption 
in  the  policy. 

Foley  V,  Manufacturers  &  Builders'  Ins.  Co.,  152  N.  Y.  131, 
46  N.  E.  Rep.  318,  26  Ins.  L.  J.  598;  Clover  v.  Greenwich  Ins. 
Co.,  101  N.  Y.  277;  Foley  v.  Farragut  Ins.  Co.,  71  Hun,  369, 
24  N.  Y.  Supp.  1131;  Tiemann  v.  Citizens'  Ins.  Co.,  76  App. 
Div.  6,  78  K  Y.  Supp.  620;  St.  Clara  Female  Academy  v. 
Northwestern  National  Ins.  Co.,  98  Wis.  257,  73  N.  W.  Rep. 
767.  And  see  Merrett  v.  Farmers'  Ins.  Co.,  42  Iowa,  11;  Grant 
V.  Elliot  Ins.  Co.,  76  Me.  514 ;  Boston  &  Salem  Ice  Co.  v.  Royal 
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Ins.  Co.,  94  Mass.  381 ;  Trade  Ins.  Co.  v.  Barracliff ,  45  N.  J.  L. 
543 ;  Imperial  Ins.  Co.  v.  Murray,  73  Pa.  St.  13 ;  Hope  Oil-Mill 
Compress  Co.  v.  Phoenix  Ins.  Co.,  74  Miss.  320,  21  So.  Rep. 
132,  26  Ins.  L.  J.  996 ;  Keefer  v.  Phoenix  Ins.  Co.,  26  App.  R. 
277,  Osier,  J.,  revg.  29  Ont.  394;  Home  Ins.  Co.  v.  Gibson,  72 
Miss.  58,  17  So.  Rep.  13,  24  Ins.  L.  J.  458;  Miotke  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  113  Mich.  166,  71  N.  W.  Rep.  463, 
26  Ins.  L.  J.  910;  Fox  v.  Capital  Ins.  Co.,  93  Iowa,  7,  61  N.  W. 
Rep.  211,  24  Ins.  L.  J.  206;  Uhner  v.  Phoenix  Ins.  Co.,  61  S.  C. 
459,  39  S.  E.  Rep.  712. 

RULE  35. 

When  Interest  is  Limited. 

When  a  party  insured  has  only  a  life  interest  in 
building  insured  and  insures  for  his  sole  benefit  the 
proper  measure  of  damage  is  the  value  of  such  in- 
terest, and  not  the  actual  value  of  the  building  itself  ;* 
and  so  when  the  interest  insured  is  limited,^  or  when 
policy  is  in  terms  on  **  use  and  occupancy  *'  the  loss 
is  not  measured  by  value  of  the  building."  But  where 
company  with  knowledge  that  insured  is  life  tenant 
issues  policy  on  full  value  of  the  fee,  insured  may 
recover  full  value,  and  holds  excess  over  value  of  his 
life  interest  in  trust  for  the  remainderman.'*  The  in- 
terest of  a  vendee  under  a  conditional  contract  of  sale 
of  personal  property  is  limited  to  amount  of  install- 
ments paid,  there  being  no  liability  for  payments  after 
destruction  of  the  property;*^  where  liable  for  loss  by 
fire  his  interest  extends  to  whole  value  of  the  property .• 

1.  Beekman  v.  Fulton  County  Ins.  Co.,  66  App.  Div.  72,  73 
N.  Y.  Supp.  110.  And  see  Sampson  t;.  Grogan,  21  R.  I.  174, 
42  Atl.  Rep.  712 ;  Bennett  v,  Featherstone,  Tenn.  ,  71 
S.  W.  Bep.  589;  Schaefer  v.  Anchor  Ins.  Co.,  Iowa,  , 
100  N.  W.  Rep.  857. 

2.  Monroe  v.  Southern  Mutual  Ins.  Co.,  63  Ga.  669.  And 
see  Protection  Ins.  Co.  v.  Hall,  54  Ky.  411 ;  Hartford  Ins.  Co. 
V,  Haas,  87  Ky.  531 ;  Van  Xatta  v.  Mutual  Security  Ins.  Co., 
2  Sandf .  490 ;  Shotwell  v.  Jefferson  Ins.  Co.,  5  Bosw.  247 ;  Niblo 
V,  North  American  Ins.  Co.,  1  Sandf.  551 ;  Davis  v.  Phoenix  Ins. 
Co.,  Ill  Cal.  409,  43  Pac.  Rep.  1115 ;  Doyle  v,  American  Ins.  Co., 
181  Mass.  139,  63  N.  E.  Rep.  394;  Steinmeyer  v.  Steinmever, 

S.  C.        ,  42  S.  E.  Rep.  184. 

3.  Michael  v.  Prussian  National  Ins.  Co.,  171  N.  Y.  25,  63 
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N.  E.  Hep.  810,  afifg.  64  App.  Div.  182,  71  N.  Y.  Supp.  918. 
And  see  Chatfield  v.  Mim,  Ins.  Co.,  71  App.  Div.  164,  75  N.  Y. 
Snpp.  620. 

4.  Welsh  V.  London  Assur.  Co.,  151  Pa.  St.  607,  25  Atl.  Rep. 
142,  22  Ins.  L.  J.  94.  And  see  Andes  Ins.  Co.  v.  Pish,  71  111. 
620;  Sampson  v.  Grogan,  supra;  Convis  t;.  Citizens'  Ins.  Co., 

Mich.       ,  86  N.  W.  Rep.  994.    And  see  Grant  v,  Buchanan, 
Tex.  Civ.  App.        ,  81  S.  W.  Rep.  820 ;  "  Parties  to  the  In- 
surance Contract." 

5.  Tabbut  v.  American  Ins.  Co.,  185  Mass.  419,  70  N.  E. 
Rep.  410. 

6.  Ryan  v.  Agricultural  Ins.  Co.,  Mass.  ,  73  N.  E.  Rep. 
849. 

RULE  36. 

Lixnitation  of  Coat  of  Bepalring  or  Beplacing  as  Applicable  to 

Buildingra  —  Bflect  of  Local  Statutes. 

The  limitation  in  the  standard  policy  that  the  liabil- 
ity of  the  company  **  shall  in  no  event  exceed  what  it 
would  then  cost  the  insured  to  repair  or  replace  the 
same  with  material  of  like  kind  and  quality  ' '  does  not 
refer  to  cases  where  the  company  elects  to  rebuild,  but 
jQxes  the  measure  of  liability  in  all  cases,  and  is  hot 
affected  by  a  local  statute  in  force  when  the  standard 
policy  was  prescribed,  governing  the  construction, 
alteration,  or  removal  of  buildings. 

McCready  v.  Hartford  Ins.  Co.,  61  App.  Div.  583,  70  N.  Y. 
Supp.  778.  See  Bnles  39,  46,  and  **  Exemptions,  Exceptions, 
and  Limitations,"  Rule  16.  And  see  Hewins  v.  London  Assnr. 
Co.,  184  Mass.  177,  68  N.  E.  Bep.  62,  where  distinction  is 
pointed  out  under  the    Massachusetts  standard  form. 

RULE  37. 
Cash  Value  as  Applied  to  a  Bonding. 

Actual  cash  value  not  exceeding  what  it  would  cost 
to  replace  means,  in  case  of  a  building,  its  gross  value 
or  cost  of  replacing  less  the  value  of  the  portion  saved ; 
the  latter  value  to  be  estimated  on  the  basis  of  the  use 
of  the  saved  portion,  at  the  same  place,  and  for  the 
same  purpose  as  originally  used. 

Burkett  v,  Georgia  Home  Ins.  Co.,  105  Tenn.  548,  68  S.  W. 
Rep.  848. 
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RULE  38. 

ABsored  not  Limited  to  Selative  Valm  of  Building  for  Porpoae 

of  BamoTAl. 

The  insured  is  entitled  to  recover  the  real  or  actual 
value  of  a  building  destroyed  according  to  the  terms 
of  the  policy  and  is  not  limited  to  its  relative  value  for 
purpose  of  a  removal  to  which  he  had  agreed  previous 
to  the  fire. 

Washington  Mills  Mfg.  Co.  v.  Conmiercial  Ins.  Co.,  13  Fed. 
Rep.  646;  Washington  Mills  Mfg.  Co.  v.  Weymouth  Ins.  Co., 
135  Mass.  503. 

RULE  39. 

Partial  Loss  to  BoUding  —  Effect  of  BuUding  Laws. 

In  ascertaining  the  loss  resulting  from  the  partial 
burning  of  a  building,  the  true  result  is  to  be  reached 
by  taking  the  cost  of  reconstruction  according  to  the 
conditions  existing  and  lawfully  imposed  at  the  time 
fire  occurs.  If  a  change  in  the  building  laws  requires 
walls  of  an  increased  thickness  in  the  rebuilding,  the 
increased  cost  or  expense  must  be  paid  by  the  insur- 
ance company,  up  to  the  extent  of  the  amount  desig- 
nated in  the  policy. 

Pennsylvania  Co.  t;.  Philadelphia  Contributorship,  201  Pa. 
St.  497,  51  Atl.  Kep.  351;  Hewins  v.  London  Assur.  Co.,  184 
Mass.  177,  68  N.  E.  Bep.  62.    But  compare  Bule  36. 

RULE  40. 
Xeasure  of  Damage  When  Building  PartiaUy  Destroyed. 

Where  the  loss  to  insured  building  is  not  total  but 
partial,  the  measure  of  damage  is  the  difference  be- 
tween the  value  of  the  house  whole,  and  damaged, 
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within  the  amount  of  the  policy,  unless  the  actual  cost 
of  repair  is  established  by  the  company  at  a  less  sum. 

German  Ins.  Co.  v,  Everett,  18  Tex.  Civ.  App.  514,  46  S.  W. 
Kep.  95;  Commercial  Ins.  Co.  t;.  Allen,  80  Ala.  571;  Common* 
wealth  Ins.  Co.  v,  Sennett,  37  Pa.  St  205. 

RULE  41. 
OplnionB  of  Witness. 

A  witness  who  has  never  seen  buildings  destroyed, 
if  competent  as  an  expert  on  questions  of  value,  may 
give  his  opinion  as  to  the  value  in  answer  to  a  hypothet- 
ical question  or  statement  of  what  has  been  proved  as 
to  quality,  condition,  situation  of  the  property,  etc.; 
but  it  is  not  reversible  error  to  have  permitted  the 
witness  to  give  his  opinion  on  a  description  by  another 
witness,  where  the  value  was  shown  by  other  witnesses, 
and  no  evidence  to  the  contrary  was  introduced;*  a 
witness  familiar  with  building  in  question,  if  otherwise 
competent,  may  give  his  opinion.^  But  testimony  of 
experts  as  to  whether  a  certain  quantity  of  goods  could 
have  been  burned  without  destroying  the  floor  is  not 
admissible.' 

1.  Chicago  &  Alton  R.  R  Co.  v.  Gleny,  175  111.  238,  51  N.  E. 
Rep.  896,  affg.  70  111.  App.  510.  And  see  Machen  v.  Lamar 
Ins.  Co.  (K  Y.),  11  Ins.  L.  J.  619. 

2.  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App.  207,  57  N.  E. 
Rep.  991. 

8-  Hamberg  v.  Si  Paul  F.  &  M.  Ins.  Co.,  68  Minn.  335,  71 
N.  W.  Rep.  388,  26  Ins.  L.  J.  782. 

RULE  42. 
Effect  of  Statnte  Vizing  Valm  and  Xaainizv  of  Damage. 

A  State  statute  fixing  and  determining  the  value  of 

property  insured  in  event  of  its  destruction  by  fire  is 
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superior  to  and  supersedes  any  provision  in  the  policy 
which  would  have  the  effect  to  nullify  the  law;*  and 
such  a  statute  cannot  be  claimed  to  be  unconstitu- 
tional.^ It  does  not  apply  to  insurance  on  a  building 
in  another  State  f  and,  unless  otherwise  stated,  has  no 
application  to  insurance  on  personal  property.* 

1.  Williams  v.  Bankers  &  Merchants'  Ins.  Ca,  73  Ma.  App. 
607;  ^tna  Ins.  Co.  v.  Simmons,  49  Nebr.  811,  69  N.  W.  Rep. 
125 ;  Insurance  Co.  of  N.  A.  v.  Bachler,  44  Nebr.  549,  62  N.  W. 
Eep.  911;  Queen  Ins.  Co.  v.  Leslie,  47  Ohio  St  409,  24  N.  E. 
Rep.  1072;  Reilley  t;.  Franklin  Ins.  Co.,  43  Wis.  449;  Oshkosh 
Gas  Light  Co.  v.  Germania  Ins.  Co.,  71  Wis.  454,  37  N.  W. 
Rep.  819 ;  Havens  v,  Germania  Ins.  Co.,  123  Mo.  403,  27  S.  W. 
Rep.  718;  Hartford  Ins.  Co.  v,  Bourbon  County,  Ky.  , 
72  S.  W.  Rep.  739 ;  Ritchie  v.  Home  Ins.  Co.,  Mo.  App.  , 
78  S.  W.  Rep.  341. 

2.  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  567,  19  Sup.  Ct.  Rep. 
281,  28  Ins.  L.  J.  97,  affg.  136  Mo.  382,  38  S.  W.  Rep.  85,  26 
Ins.  L.  J.  67 ;  Dugger  v.  Insurance  Co.,  95  Tenn.  245,  32  S.  W. 
Rep.  5. 

3.  Gibson  v,  St.  Paul  F.  &  M.  Ins.  Co.  (U.  S.  Cir.),  26  Ins. 
L.  J.  94. 

4.  Green  v,  Lancashire  Ins.  Co.,  69  Mo.  App.  429 ;  Warshawky 
V,  Anchor  Mutual  Ins.  Co.,  98  Iowa,  221,  67  N.  W.  Rep.  237. 
And  see  Thurber  v.  Royal  Ins.  Co.  (Del.),  1  Marv.  251,  40  Atl. 
Rep.  1111;  City  De  Soto  v.  American  Guardian  Ins.  Co.  (Mo. 
App.),  74  S.  W.  Rep.  1.  A  valued  policy  statute  held  not  to 
apply  to  insurance  against  lightning.  Kattelmann  v.  Fire 
Assoc,  79  Mo.  App.  447. 

Where  several  concoirrent  policies  of  insurance  upon  real  prop- 
erty have  been  written  with  the  consent  of  the  respective  com- 
panies, and  the  property  is  wholly  destroyed  by  fire,  the  aggre- 
gate amount  of  such  insurance  must,  under  the  Missouri  stat- 
ute, be  taken  conclusively  to  be  the  true  value  of  the  property 
insured,  and  the  true  amount  of  the  loss  and  measure  of  damage 
when  so  destroyed.  The  amount  written  in  each  policy  being 
consented  to  by  the  other  companies,  they  must  be  held  to  agree 
that  the  aggregate  of  their  several  policies  is  the  value  of  the 
property.  Havens  v.  Germania  Ins.  Co.,  123  Mo.  403.  And  see 
subsequent  appeal,  135  Mo.  649,  37  S.  W.  Rep.  497.  And  to 
same  effect  it  has  been  held  in  Texas  that  each  policy  becomes  a 
liquidated  demand,  and  there  can  be  no  apportionment.    Conti- 
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nental  Ins.  Co.  v.  McCuUoch,  15  Tex.  Civ.  App.  190,  39  S.  W. 
Bep.  374;  Western  Assur.  Co.  v.  Phelps,  77  Miss.  625,  27  So. 
Eep.  746.    And  see  "  Statutory  Provisions.'* 

RULE  43. 
Statute  VixlncT  Amount  of  Iioea,  Kakes  it  a  Liquidated  Demand- 
Where  a  statute  deterniines  the  amount  of  loss  and 
claim,  it  is  in  legal  effect  a  liquidated  demand,  and  the 
insurance  company  has  no  right  to  call  upon  the 
assured  to  make  an  affidavit  in  regard  to  value ;  a  false 
statement  in  such  an  affidavit  is  immaterial. 

Sullivan  t;.  Hartford  Ins.  Co.,  89  Tex.  665,  36  S.  W.  Bep.  73, 
25  Ins.  L.  J.  705,  dismissing  writ  of  error,  34  S.  W.  Bep.  999.  ^ 

3 

RULE  44. 
Company  Cannot  Evade  Statute  Fixing  Amount  of  Lose. 

It  is  not  competent  for  an  insurance  company  to 
evade  the  operation  of  a  statute  fixing  or  determining 
value  or  amount  of  loss  to  a  building,  by  agreeing  with 
its  owner  to  call  part  of  it,  like  machinery,  personal 
property;*  nor  can  a  building  erected  on  leased  land, 
under  a  contract  that  it  is  to  remain  lessee 's  property 
and  is  removable  at  expiration  of  the  lease,  be  claimed 
to  be  personal  property,  to  evade  operation  of  such  a 
statute  ;^  but  building  and  machinery  on  a  mining  lease, 
to  be  used  in  the  prosecution  of  mining  operations,  do 
not  become  real  property  within  a  valued  policy 
statute." 

1.  Havens  v.  Germania  Ins.  Co.,  123  Mo.  403,  27  S.  W.  Bep. 
718,  24  Ins.  L.  J.  321.  And  see  Murphy  v.  New  York  Bowery 
Ins.  Co.,  62  Mo.  App.  495. 

2.  Orient  Ins.  Co.  v.  ParUn  &  0.  Co.,  14  Tex.  Civ.  App.  512, 
38  S.  W.  Bep.  60. 

3.  Millis  V,  Scottish  Union  &  National  Ins.  Co.,  95  Mo.  App. 
211,  68  S.  W.  Bep.  1066. 
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RULE  45* 

Burdon  of  Proof  of  Kodlflcation  Under  Statato  Fixing  Anunmt 

of  LOM. 

The  burden  of  establishing  any  modification  under 
the  operation  and  terms  of  a  statute  fixing  value  and 
amount  of  claim  in  event  of  destruction  of  building, 
like  depreciation  ^  in  value  if  allowed,  or  loss  or  value 
itself  when  statute  makes  amount  of  policy  prima 
fade  evidence  only,^  rests  upon  the  insurance  company. 

1.  Meyer  v.  Insurance  Co.  of  N.  A.,  73  Mo.  App.  166. 

2.  Des  Moines  Ice  Go.  v.  Niagara  Ins.  Go.^  99  Iowa,  193,  68 
N.  W.  Sep.  600,  26  Ins.  L.  J.  378 ;  Scott  v.  Security  Ins.  Co., 
98  Iowa,  67,  66  N.  W.  Eep.  1054,  25  Ins.  L.  J.  581. 

« 

RULE  4& 

Effect  of  Oity  OrdinancM  as  to  Bepairing  or  Beplacing  BnUdings 
in  OomiAction  with  Statute  Fixing  Amount  of  Lom. 

Where  there  is  a  valued  policy  statute,  the  loss  may 
be  made  total  thereunder  by  legal  operative  force  of  a 
city  ordinance  governing  repairs  or  replacing  of  build- 
ings ;^  and  so  a  loss  may  be  made  total  in  effect  by  re- 
fusal of  city  authorities  to  give  necessary  permission 
to  repair.* 

1.  Hamburg-Bremen  Ins.  Co.  v.  Oarlington,  66  Tex.  103,  18 
S.  W.  Rep.  337 ;  Larkin  v.  Glens  Falls  Ins.  Co.,  80  Minn.  527, 
83  N.  W.  Rep.  409. 

2.  Brady  v.  Northwestern  Ins.  Co.,  11  Mich.  425.  And  see 
Monteleone  v.  Royal  Ins.  Co.,  47  La.  Ann.  1563,  18  So.  Hep. 
472,  24  Ins.  L.  J.  531 ;  O'Keefe  v.  Liverpool,  L.  &  G.  Ins.  Co., 
140  Mo.  558,  41  S.  W.  Rep.  922,  26  Ins.  L.  J.  888 ;  Hewins  v. 
London  Assur.  Co.,  184  Mass.  177,  68  N.  E.  Rep.  62.  See 
Rule  36. 

RULE  47. 

Depredation  When  Statute  Makes  Policy  a  Valued  One. 

The  fact  that  a  statute  makes  a  policy  a  valued  one 
does  not  prevent  of  itself  such  amount  being  reduced 
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by  depreciation  in  value  from  use,  decay,  or  otherwise, 
as  by  accident  or  casualty;  such  difference  in  value 
arising  by  reason  of  an  intervening  cause  should  be 
allowed  in  determining  the  amount  of  loss;  for  this 
would  not  be  a  changing  of  value  as  fixed  by  the 
parties;  the  change  would  arise  from  a  cause  super- 
vening, that  is,  outside  of  the  act  of  the  parties. 

Qibson  v.  Missouri  Ins.  Co.,  82  Mo.  App.  515. 

The  Missouri  statute,  §  7979  (see  Statutory  Provisions), 
makes  policy  valued.  Siegle  v.  Phoenix*  Ins.  Co.,  Mo.  App. 
,  81  S.  W.  Rep.  637.  In  effect  as  to  personal  property. 
Hanna  &  Co.  v.  Orient  Ins.  Co.,  Mo.  App.        ,  82  S.  W. 

Sep.  1115.  Though  reduction  in  value  of  stocks  of  merchandise 
or  th^  like  may  be  established.  Burge  v.  Greenwich  Ins.  Co., 
106  Mo.  App.  244,  80  S.  W.  Rep.  342. 

RULE  48. 

Effect  of  Fraud  When  Statute  Fixes  Amount  of  Loss  —  Contract 

Severable. 

Where  policy  insured  house  and  furniture  in  sepa- 
rate amounts,  and  the  statute  makes  the  amount  of 
insurance  on  the  former  a  liquidated  demand,  fraud 
in  reference  to  the  personal  property  does  not  make 
entire  contract  void;  the  policy  is  not  rendered  void 
as  to  the  realty. 

Sullivan  v.  Hartford  Ins.  Co.,  89  Tex.  665,  25  Ins.  L.  J.  705, 
36  S.  W.  Rep.  73.    And  see  "  Construction.*' 

RULE  49. 
When  Building  is  a  Total  Loss. 

A  building  is  a  **  total  loss ''  or  '*  wholly  destroyed, *' 
within  the  meaning  and  operation  of  a  statute  fix- 
ing the  measure  of  damage  or  amount  of  loss  or 
claim  in  that  event,  when  it  loses  its  identity  and 
specific  character  as  a  building,  and  becomes  so  far 
disintegrated  that  it  cannot  be  properly  designated  as 
a  building,  although  some  parts  of  it  may  remain 
standing ;  or  some  of  its  materials  remain  in  a  more  or 
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less  injured  condition;^  or  the  building  has  been  so 
injured  by  the  fire  that  it  is  unsafe  and  has  to  be  torn 
down.^  Amount  paid  for  a  previous  partial  loss  under 
the  policy  should  be  deducted.' 

1.  O'Keefe  v.  Liverpool,  L.  &  G.  Ins.  Co.,  140  Mo.  558,  41 
S.  W.  Eep.  922,  26  Ins.  L.  J.  888 ;  Lindner  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  93  Wis.  526,  67  N.  W.  Rep.  1125,  25  Ins.  L.  J.  848; 
St.  Clara  Female  Academy  v.  Northwestern  Nat.  Ins.  Co.,  98 
Wis.  257,  73  N.  W.  Rep.  767;  Commercial  Union  Assur.  Co.  v. 
Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  Rep.  93 ;  Liverpool,  L.  & 
G.  Ins.  Co.  V,  Heckman,  64  Eans.  388,  67  Pac.  Rep.  879 ;  Insur- 
ance Co.  of  N.  A.  V.  Bachler,  44  Nebr.  549,  62  N.  W.  Rep.  911, 
24  Ins.  L.  J.  481;  Phoenix  Ins.  Co.  v.  Port  Clinton  Fish  Co., 
14  Ohio  C.  C.  160 ;  Oshkosh  Packing  Co.  v.  Mercantile  Ins.  Co., 
31  Fed.  Rep.  200 ;  Williams  v.  Hartford  Ins.  Co.,  54  Cal.  442 ; 
Hamburg-Bremen  Ins.  Co.  v.  Garlington,  66  Tex.  103,  18  S.  W. 
Rep.  337 ;  Havens  v,  Germania  Ins.  Co.,  123  Mo.  403,  27  S.  W. 
Rep.  718;  Murphy  v.  Insurance  Co.  (Tex.),  54  S.  W.  Rep.  407; 
American  Centrai  Ins.  Co.  v.  Murphy  (Tex.),  61  S.  W.  Rep.  956. 

2.  Palatine  Ins.  Co.  v.  Weiss,  109  Ky.  464, 59  S.  W.  Rep.  509. 

3.  Lancashire  Ins.  Co.  v.  Bush,  60  Nebr.  116,  82  N.  W.  Rep. 
313. 

RULE  50, 

Wlwn  Building  Cannot  be  Said  to  be  Totally  Destroyed  —  Total 

Loss  —  Ifimitationa. 

Where  the  foundation  and  four  walls  of  the  building 
are  left  substantially  intact  and  by  expending  about 
one-third  the  worth  of  the  building  before  the  fire  it 
can  be  restored  to  its  previous  condition,  it  cannot  be 
said  to  be  **  totally  destroyed,'*  even  although  the 
interior  and  roof  are  totally  destroyed.  It  is  not  until 
the  expense  of  repair  exceeds  one-half  of  the  value  of 
the  building  when  repaired,  that  there  may  be  a  total 
loss;^  it  is  competent  for  the  insurance  company  to 
prove  the  cost  of  repairing,  and  restoring  the  building 
to  its  original  usefulness  and  strength ;  the  proportion 
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of  its  material  left  tininjured  and  capable  of  being 
used  in  reconstruction,  the  proportion  of  the  building 
destroyed,  that  it  could  be  rebuilt  without  tearing 
down;  that  the  greater  proportion  remained  uninjured 
and  intact,  and  by  replacing  the  damaged  portion  the 
building  would  be  as  good  as  new.' 

1.  Corbett  v.  Spring  Garden  Ins.  Co.,  155  N.  Y.  389,  50  N. 
E.  Rep.  282,  27  Ins.  L.  J.  606,  revg.  85  Him,  250;  subsequent 
appeals  after  new  trial,  40  App.  Div.  628,  58  N.  Y.  Supp.  148, 
aflfd.,  167  N.  Y.  596,  without  opinion.  And  see  Commercial 
Union  Assur.  Co.  v.  Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  Rep. 
93 ;  Havens  v.  Germania  Ins.  Co.,  123  Mo.  403,  27  S.  W.  Rep. 
718,  24  Ins.  L.  J.  321,  26  L.  R.  A.  107. 

2.  Royal  Ins.  Co.  v.  Mclntyre,  90  Tex.  170,  37  S.  W.  Rep. 
1068. 

RULE  51. 

Total  Loss  as  Applied  to  SeTeral  .BiindlnenB>  One  Entire  Plant. 

Where  there  are  several  buildings  constituting  one 
entire  plant,  and  covered  by  one  general  description 
as  building  and  building  attached,  the  question  or  con- 
sideration of  a  ^  ^  total  loss, ' '  must  be  applied  to  the 
structure  as  a  whole. 

Northwestern  Life  Ins.  Co.  v.  Rochester  German  Ins.  Co.,  85 
Minn.  48,  88  N.  W.  Rep.  265. 

RULE  52. 
How  Total  lioss  ABcertalned— Tests. 

A  total  loss  is  to  be  ascertained  as  of  the  date  of 
the  occurrence,  and  is  determined  by  the  following 
tests :  a  building  is  not  a  total  loss  unless  it  has  been 
so  far  destroyed  by  the  fire  that  no  substantial  part  or 
portion  of  it  above  the  foundation  remains  in  place 


120  FiBE  Instjbange. 

capable  of  being  safely  utUized  in  restoring  the  build- 
ing to  the  condition  in  which  it  was  before  the  fire. 
The  words  ^*  total  loss,"  when  applied  to  a  building, 
mean  totally  destroyed  as  a  building,  that  is,  that  the 
waUs,  although  some  portion  of  them  remain  standing, 
are  unsafe  to  use  for  the  purpose  of  rebuilding,  and 
would  have  to  be  torn  down,  and  a  new  building  erected 
throughout.  There  can  be  no  total  loss  of  a  building 
so  long  as  the  remnant  of  the  structure  left  standing 
above  the  foundation  is  reasonably  and  safely  adapted 
for  use  (without  being  taken  down)  as  a  basis  upon 
which  to  restore  the  building  to  the  condition  in  which 
it  was  immediately  before  the  fire;  and  whether  it  is 
so  adapted  depends  upon  the  question  whether  a 
reasonably  prudent  owner  of  a  building  uninsured,  de- 
siring such  a  structure  as  the  one  in  question  was 
before  the  fire,  would,  in  proceeding  to  restore  the 
building,  utilize  such  standing  remnant  as  such  basis. 
If  he  would,  then  the  loss  is  not  total. 

Northwestern  Life  Ins.  Co.  v.  Rochester  Grennan  Ins.  Co.,  85 
Minn.  48,  65,  88  N.  W.  Rep.  265,  272;  Thuringia  Ins.  Co.  v. 
Mallott,  111  Ky.  917,  64  S.  W.  Rep.  991,  65  L.  R.  A.  277; 
Providence-Washington  Ins.  Co.  v.  Board  of  Education,  49 
W.  Va.  360,  38  S.  E.  Rep.  679;  German  Ins.  Co.  v.  Eddy, 
36  Nebr.  461,  64  N.  W.  Rep.  856,  22  Ins.  L.  J.  468 ;  McCready 
V.  Hartford  Ins.  Co.,  61  App.  Div.  583,  70  K  Y.  Supp.  778; 
Pennsylvania  Ins.  Co.  v.  Drackett,  63  Ohio  St.  41,  57  N.  E. 
Rep.  962. 

RULE  53. 

FhotographB  as  Evidence  of  Total  Loss. 

Where  it  is  claimed  that  there  is  a  total  loss  under 
the  provisions  of  a  valued  policy  statute,  while  photo- 
graphs of  the  building  after  the  fire  may  be  admissible 
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to  show  its  condition,  they  are  not  conclusive,  as  they 
do  not  show  the  walls  necessary  to  be  torn  down. 

Hartford  Ins.  Co.  v.  Bourbon  County  Court,  115  Ky.  109, 
72  S.  W.  Eep.  739. 

RULE  54. 

Total  LoM  as  Question  of  Fact  oar  Law. 

■ 

The  question  or  issue  as  to  *  *  total  loss  *  *  or  destruc- 
tion of  a  building  is  ordinarily  one  of  fact,  to  be  deter- 
mined by  a  jury  ;^  but  not  where  the  undisputed  facts 
establish  a  case  to  which  Bule  50  is  applicable.' 

1.  Insurance  Co.  of  N.  A.  v.  Bachler,  44  Nebr.  549,  62  N.  W. 
Bep.  911,  24  Ins.  L.  J.  481;  Phoenix  Ins.  Co.  v.  Port  Clinton 
Fish  Co.,  14  Ohio  C.  C.  160. 

2.  Corbett  v.  Spring  Garden  Ins.  Co.,  166  N.  Y.  389,  60 
N.  E.  Eep.  282,  27  Ins.  L.  J.  606. 

TITLE  V. 

Exemptions,   Exceptions,  and  Limitations. 

Bule   1.  Liability  for  explosion  as  imposed  and  limited  by 
contract. 

2.  Loss  caused  solely  by  explosion  —  No  preceding  fire. 

3.  Damage  by  concussion  of  air  caused  by  explosion  in 

another  building. 

4.  Fire  preceding  explosion  —  Question  of  fact. 

5.  Meaning  of  word  **  fire  "  as  preceding  explosion. 

6.  Explosion  caused  by  lightning. 

7.  Loss  caused  by  lightning  —  Rule  as  imposed  by  con- 

tract. 

8.  Burden  of  proof  as  to  cause  of  damage. 

9.  Fall  of  building  —  Rule  as  imposed  by  contract. 

10.  Fall  of  building  result  of  fire  —  Question  of  fact. 

11.  Fall  not  result  of  fire. 

12.  Meaning  of  fall. 

13.  Meaning  of  part  of  building  —  Construction. 

14.  Burden  of  proof  as  to  fall  of  building. 

15.  Fall  of  building  caused  by  explosion  within  it,  fol- 

lowed by  fire. 
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BnLEl6.  Specific  exemptions,  exceptions,  and  limitation  as  to 
liability  imposed  by  contract. 

17.  Specific  exception  not  included  or  covered  by  general 

description. 

18.  When  specific  insurance  by  other  policies  excepted. 

RULE  I. 
Liability  for  ExploBion  as  Impoaed  and  Limited  by  Ck>ntract. 

The  insurance  company  is  not  liable  for  a  loss 
caused  by  explosion  of  any  kind  unless  fire  ensues,  and, 
in  that  event,  for  the  damage  by  fire  only. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota^ 

Louisiana,  ♦Pennsylvania, 
Michigan,  Rhode  Island, 

Missouri,  Wisconsin, 

New  Jersey, 

and  is  substantially  the  same  in  the  standard  form  prescribed  in : 

Maine,  Minnesota, 

Massachusetts,  New  Hampshire. 

The  South  Dakota  form  does  not  contain  the  provision. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 
IiOM  Cauaed  Solely  by  Bxploaion  — No  Praoeding  7ire. 

A  loss  occurring  solely  from  an  explosion  not  re- 
sulting from  a  preceding  fire  is  covered  by  the  excep- 
tion ;  an  explosion  occurring  from  contact  of  escaping 
vapor  with  a  lighted  match  is  also  within  exception. 

*  See  note  to  "  Duty  to  Save  and  Preserve  Property,*'  Bule  1, 
page  2. 
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A  lighted  match  is  not  a  *^  fire  "  within  the  meaning 
of  the  policy. 

Mitchell  V.  Potomac  Ins.  Co.,  183  U.  S.  42,  22  Sup.  Ct.  Eep. 
22,  aflfg.  16  App.  D.  C.  241. 

RULE  3. 

Damage  by  Ckmeusaion  of  Air  Caused  by  Explosion  in  Another 

BnUding. 

Damage  caused  by  concussion  of  air  resulting  from 
an  explosion  in  another  building  is  not  covered  ;^  even 
though  such  explosion  was  caused  by  a  fire.^  But  the 
company  may  be  liable  for  the  damage  by  fire,  when 
fire  ensues.' 

1.  Cabellero  v.  Home  Ins.  Co.,  15  La.  Ann.  217. 

2.  Miller  v.  London  &  Lancashire  Ins.  Co.,  41  111.  App.  395 ; 
Hustace  v.  Phoenix  Ins.  Co.,  175  N.  Y.  292,  67  N.  E.  Rep. 
592,  revg.  71  App.  Div.  309,  76  N.  Y.  Supp.  568.  And  see 
Everett  v.  London  Assur.  Co.,  19  C.  B.  N.  S.  126. 

3.  John  Davis  &  Co.  v.  Insurance  Co.  of  N.  A.,  115  Mich. 
382,  73  N.  W.  Bep.  393,  27  Ins.  L.  J.  184.  And  see  Hnstace 
V.  Phoenix  Ins.  Co.,  supra;  Orient  Ins.  Co.  v.  Leonard  (C.  C. 
A.),  120  Fed.  Rep.  808,  previous  appeal  109  Fed.  Rep.  286,  48 
C.  C.  A.  369. 

RULE  4. 
Fire  Preceding  Explosion  —  Qnestlcn  of  Vwet 

When  explosions  or  explosive  effects  occur  after  the 
conmiencement  of  a  fire,  or  during  its  progress,  and  is 
an  incident  of  a  fire  or  a  result  of  it,  the  whole  loss 
is  a  loss  by  fire  within  the  meaning  and  protection  of 
the  policy,  notwithstanding  the  destructive  effect  of 
the  explosions;*  it  is  ordinarily  a  question  of  fact;* 
if  the  explosion  precedes  the  fire,  the  company  is  liable 
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for  the  damage  by  fire  only,  and  not  for  that  caused  by 
the  explosion.' 

1.  Transatlantic  Ins,  Co.  v.  Dorsey,  56  Md.  70;  Heuer  v. 
Northwestern  Ins  Co.,  144  111.  393,  33  N.  E.  Sep.  411,  22 
Ins.  L.  J.  618;  Waters  v.  Merchants*  Ins.  Co.,  11  Pet.  (U.  S.) 
213;  Renshaw  v.  Piremen^s  Ins.  Co.,  33  Mo.  App.  403;  Scrip- 
ture V.  Lowell  Ins.  Co.,  10  Cush.  (Mass.)  366;  Cohn  v.  National 
Ins.  Co.,  96  Mo.  App.  315,  70  S.  W.  Eep.  259;  La  Force- 
V.  Williamsburg  City  Ins.  Co.,  43  Mo.  App.  518;  Benfihaw  v. 
Missouri  State  Ins.  Co.,  103  Mo.  606,  5  S.  W.  Rep.  945;  Wash- 
bum  V.  Insurance  Cos.,  2  Fed.  Rep.  304,  633,  Fed.  Cas.  Nos 
17,212,  17,215,  17,216;  Insurance  Co.  v.  Foote,  22  Ohio  St. 
348;  Briggs  v.  N.  A.  Ins.  Co.,  53  N.  Y.  446.  And  see  also 
Louisville  Underwriters  v.  Durland,  123  Ind.  544;  Heffron  v. 
Kittanning  Ins.  Co.,  132  Pa.  St.  580;  Smiley  v.  Citizens'  Ins. 
Co.,  14  W.  Va.  33. 

2.  Transatlantic  Ins.  Co.  v.  Dorsey,  supra. 

3.  Cohn  V.  National  Ins.  Co.,  supra.    And  see  preceding  cases. 

RULE  5. 
Meaninfif  of  Word  ''Fire"  as  Preceding  Bzploaloau 

Where  the  only  fire  preceding  and  causing  the  ex- 
plosion is  that  of  a  match,^  or  a  fuse,*  or  a  lamp,*  or 
lightning,*  or  gas  jet,*  it  is  not  such  a  fire  as  is  con- 
templated or  intended  by  that  term  in  the  policy;  but 
may  be  otherwise  where  a  burning  lamp  explodes.* 

1.  Heuer  v,  Westchester  Ins.  Co.,  44  111.  App.  429;  Heuer 
v.  Northwestern  Ins.  Co.,  144  111.  393,  33  N.  E.  Eep.  411,  22 
Ins.  L.  J.  518. 

2.  Phcenix  Ins.  Co.  v.  Greer,  61  Ark.  509,  33  S.  W.  Eep.  840, 
25  Ins.  L.  J.  311. 

3.  Briggs  V.  N.  A.  Ins.  Co.,  53  N.  Y.  446. 

4.  German  Ins.  Co.  v.  Eoost,  55  Ohio  St.  581,  45  N.  E.  Sep* 
1097,  26  Ins.  L.  J.  699. 

6.  United  F.  &  M.  Ins.  Co.  v.  Foote,  22  Ohio  St.  340. 
6.  Heflfron  v,  Kittanning  Ins.  Co.,  132  Pa.  St.  580. 
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Exception. —  In  Canada  it  has  been  held  that  fire  from  a 
match  causing  an  explosion  of  gunpowder  is  a  fire  within  mean- 
ing of  the  policy. 

Hobb  V.  Guardian  Ins.  Co.,  12  Duval,  631. 

RULE  6. 
Explosion  Caused  by  Lightning. 

Where  policy  insures  against  loss  or  damage  caused 
by  lightning  ^*  subject  in  all  other  respects  to  the  terms 
and  conditions  of  the  policy,''  and  powder  stored  in  a 
building  seventy-one  feet  distant  from  one  insured  is 
struck  by  lightning,  causing  an  explosion  which  de- 
stroys the  latter,  the  loss  is  caused  by  explosion  not 
included  in  the  risk. 

German  Ins.  Co.  v.  Boost,  55  Ohio  St.  581^  45  N.  E.  Bep. 
1097,  26  Ins.  L.  J.  699. 


7- 
Loss  Caused  by  Lightning  —  Bule  as  Imposed  by  Contract. 

The  insurance  company  is  not  liable  for  a  loss 
caused  by  lightning,  unless  fire  ensues,  and  in  that 
event,  for  the  damage  by  fire  only;  but  liability  for 
direct  damage  by  lightning  may  be  assumed  by 
specific  agreement  on  the  policy. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ♦Pennsylvania, 
Michigan,  Bhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

♦  See  note  to  *'  Duty  to  Save  and  Preserve  Property,*'  Bule  1, 
page  2. 
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The  standaTd  form  prescribed  in : 

Maine,  New  Hampshire, 

Massachusetts^  South  Dakota, 

Minnesota, 

does  not  contain  provision  as  to  lightning. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

The  valued  policy  statute  of  Missouri  held  to  have  no  applica- 
tion to  insurance  against  lightning. 

Kattelmann  v.  Fire  Assoc,  79  Mo.  App.  447. 

RULE  8. 

Burden  of  Proof  as  to  Cause  of  Damaipe. 

When  policy  in  terms  assumes  damage  by  lightning, 
but  excludes  that  caused  by  cyclone,  or  wind  or  tor- 
nado, the  burden  rests  upon  the  assured  to  show  just 
what  damage  was  caused  by  the  lightning,  exclusive 
of  the  wind ;  both  claim  and  recovery  must  be  confined 
to  the  actual  direct  damage  caused  by  the  lightning; 
if  the  actual  damage  by  lightning  cannot  be  thus 
separated  and  shown,  assured  cannot  claim  more  than 
nominal  damages  ;^  it  may  be  a  question  for  the  jury.^ 
It  must  be  established  by  a  preponderance  of  evidence 
and  will  not  be  submitted  to  a  jury  on  speculative  or 
conjectural  testimony,  when  equal  possibility  of  an- 
other cause.' 

1.  Warmcastle  v.  Scottish  Union  &  National  Ins.  Co.,  201  Pa. 
St.  302,  50  Atl.  Rep.  941.  And  see  Beakes  v.  Phoenix  Ins.  Co., 
143  N.  Y.  402,  38  N.  E.  Rep.  453,  24  Ins.  L.  J.  73. 

2.  Warmcastle  v,  Scottish  Union  &  National  Ins.  Co.,  Pa. 
St.        ,  59  Atl.  Rep.  1105.    • 

3.  Clark  v.  Franklin  Ins.  Co.,  Ill  Wis.  65,  86  K  W.  Rep.  549. 

RULE  g. 
7aU  of  Bidlding  —  Bule  as  Imposed  by  Contract. 

If  a  building,  or  any  part  thereof,  fall,  except  as  the 
result  of  fire,  all  insurance  on  such  building  or  its  con- 
tents shall  inunediately  cease. 
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This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in : 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ^Pennsylvania, 

Michigan,  Bhode  Island, 

Missouri,  Wisconsin. 
New  Jersey, 

The  standard  form  of  policy  prescribed  in : 

Maine,  New  Hampshire, 

Massachusetts,  '  South  Dakota, 

Minnesota, 

does  not  contain  above  provision. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  ID. 
7all  of  Building  Besult  of  Tire  —  Question  of  Pact. 

If  the  fall  is  result  of  a  fire,  the  company  is  liable ; 
if  any  evidence  of  another  cause  it  is  a  question  of 
fact  to  be  determined  by  a  jury. 

Kiesel  v.  Sun  Ins.  Co.,  88  Fed.  Eep.  243,  60  TJ.  S.  App.  10, 
31  C.  C.  A.  518;  Leonard  v.  Orient  Ins.  Co.,  109  Fed.  Rep.  286, 
48  C.  C.  A.  369,  subsequent  appeal  (C.  C.  A.),  120  Fed.  Eep. 
808;  Transatlantic  Ins.  Co.  v.  Dorsey,  56  Md.  70;  Ermentraut 
V.  Girard  Ins.  Co.,  63  Minn.  305,  65  N.  W.  Rep.  635,  25  Ins. 
L.  J.  81,  30  L.  R.  A.  346 ;  Friedman  v.  Atlas  Assur.  Co.,  133 
Mich.  212,  94  N.  W.  Rep.  757 ;  Nelson  v.  Traders'  Ins.  Co.,  86 
App.  Div.  66,  83  N.  Y.  Supp.  220,  affd.,  181  N.  Y.  472,  74  N. 
E.  Rep.  421.    See  "  Direct  Loss  or  Damage  by  Fire.'* 

rule' II. 
7all  not  Besult  of  71re. 

If  building  falls  not  as  result  of  fire,  and  fire  breaks 
out  as  result  of  or  subsequently  to  the  fall,  company 

*  See  note  to  *'  Duty  to  Save  and  Preserve  Property,'*  Rule  1, 
page  2. 
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is  not  liable;^  otherwise  if  the  fall  was  caused  by  an 
explosion,  and  fire  ensues.' 

1.  Nicholls  V.  Sim  Mutual  Ins.  Co.,  71  Miss.  326, 14  So.  Bep. 
263,  23  Ins.  L.  J.  633;  Farrell  v.  Farmers'  Ins.  Co.,  66  Mo. 
App.  153;  Firemen's  Fund  Ins.  Co.  v.  Congregation  Sholom, 
80  III.  558 ;  Liverpool,  L.  &  G.  Ins.  Co.  v.  Ende,  65  Tex.  118 ; 
Huck  V.  Olobe  Ins.  Co.,  127  Mass.  306.  And  see  Nave  v.  Home 
Ins.  Co.,  37  Mo.  431. 

2.  John  Davis  &  Co.  v.  Insurance  Co.  of  N.  A.^  IIS  Mich. 
382,  73  N.  W.  Bep.  393,  27  Ins.  L.  J.  184.    And  see  Rule  3. 

RULE  13. 
Heaning  of  7alL 

Building  does  not  ^^  fall  "  within  the  meaning  of 
the  rule  or  policy  (see  Bule  9)  when  it  is  hlown  from 
blocks  on  which  resting,  and  turns  over  on  its  side, 
retaining  its  identity. 

Teutonia  Ins.  Co.  v,  Bonner,  81  111.  App.  231.  And  see  Fire- 
men's Fund  Ins.  Co.  v.  Congregation  Sholom,  80  111.  658;  Far- 
rell t;.  Farmers'  Ins.  Co.,  66  Mo.  App.  153. 

RULE  13. 
Haaning  of  Part  of  Building — Conatructicn. 

The  reference  in  Bule  9  to  *  *  any  part  "  of  a  build- 
ing does  not  apply  to  any  minute  or  fragmentary  por- 
tion. The  phrase  should  be  construed  most  favorably 
to  the  insured  as  not  meaning  any  fragment  or  portion, 
but  an  integral  material  or  substantial  part  of  the 
entire  building;  it  means  some  functional  portion  of 
the  structure,  the  falling  of  which  would  destroy  its 
distinctive  character  as  such. 

Insurance  Co.  v.  Crank,  91  Tenn.  376,  23  S.  W.  Bep.  140. 
And  see  Brenner  v.  Liverpool,  L.  &  G.  Ins.  Co.,  51  CaL  101; 
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Security  Ins.  Co.  v,  Mette,  27  III.  App.  324;  Home  Ins.  Co.  t. 
Tomkies,  30  Tex.  Civ.  App.  404,  71  S.  W.  Kep.  812,  affd., 
71  S.  W.  Rep.  814;  Nelson  v.  Traders'  Ins.  Co.,  181  N.  Y.  472, 
74  N.  E.  Bep.  421. 

RULE  14. 

Burden  of  Proof  as  to  Fall  of  Building. 

The  condition  embodied  in  Rule  9  is  a  condition  sub- 
tsequent,  and  the  burden  of  proof  rests  upon  the  insur- 
ance company  to  establish  that  the  building  fell  before 
the  fire;*  testimony  of  civil  engineer  experts  may  be 
admissible.*  Building  may  be  ^*  shattered  *'  by  an  ex- 
plosion and  still  not  '  ^  fall ' '  within  meaning  of  the 
policy.* 

1.  Western  Assnr.  Co.  v.  Mohlman,  83  Fed.  Rep.  811,  51 
IT.  S.  App.  577,  28  C.  C.  A.  157,  27  Ins.  L.  J.  392 ;  Friedman 
V.  Atlas  Assur.  Co.,  133  Mich.  212,  94  N.  W.  Rep.  757 ;  Trans- 
atlantic Ins.  Co.  V.  Bamberger  (Ky.),  18  Ins.  L.  J.  625.  And 
see  Kiesel  v.  Sun  Ins.  Co.,  88  Fed.  Rep.  243;  Nichols  t;.  Sun 
Mutual  Ins.  Co.,  71  Miss.  326 ;  Phoenix  Ins.  Co.  t;.  Luce,  60  C. 
C.  A.   655,  123  Fed.  Rep.  257. 

2.  Western  Assur.  Co.  v.  Mohlman,  supra.  And  see  Kiesel  & 
Co.  V,  Sun  Ins.  Co.,  88  Fed.  Rep.  243,  31  C.  C.  A.  518,  60  U.  S. 
App.  10. 

3.  Eppens,  Smith  &  Wieman  Co.  v.  Hartford  Ins.  Co.,  99  App. 
Div.  221,  90  N.  Y.  Supp.  1035. 

RULE  15. 
PaU  of  Building  Caused  by  Explosion  Within  It  Followed  by  Fire. 

Rule  9  as  to  fall  of  building  does  not  include  a  case 
of  fall  of  a  building  by  an  explosion  within  it,  and  of 
a  fire  immediately  ensuing,  as  liability  in  such  a  case 
is  specifically  assumed  under  the  explosion  clause  or 
exception. 

Dows  V.  Faneuil  Hall  Ins.  Co.,  127  Mass.  346.  And  see 
Rules  1-6. 

RULE  16. 

Specific  Exemptions,  Exceptions,  and  liimitations  as  to  Liability 

Imposed  by  Contract. 

The  company  is  not  liable  for  loss  caused  directly 
or  indirectly  by  invasion,  insurrection,  riot,  civil  war, 
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or  commotion,  or  military,  or  usurped  power,  or  by 
order  of  any  civil  authority,  or  by  theft ;  it  is  not  liable 
for  loss  to  accounts,  bills,  currency,  deeds,  evidences  of 
debt,  money,  notes,  or  securities;  nor  unless  liability 
is  specifically  assumed,  for  loss  to  awnings,  bullion, 
casts,  curiosities,  drawings,  dies,  implements,  jewels, 
manuscripts,  medals,  models,  patterns,  pictures,  scien- 
tific apparatus,  signs,  store  or  office  furniture  or  fix- 
tures, sculptures,  tools,  or  property  held  on  storage 
or  for  repairs ;  nor,  beyond  the  actual  value  destroyed 
by  fire,  for  loss  occasioned  by  ordinance  or  law  regu- 
lating construction  or  repair  of  buildings,  or  by  inter- 
ruption of  business,  manufacturing  processes  or  other- 
wise; nor  for  any  greater  proportion  of  the  value  of 
plate  glass,  frescoes  and  decorations  than  that  which 
this  policy  shall  bear  to  the  whole  insurance  on  the 
building  described. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  *Penn8ylvania, 
Michigan,  Bhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

By  the  standard  form  of  policy  prescribed  in : 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

the  provision  is  that :  "  Bills  of  exchange,  notes,  accounts,  evi* 
dences  and  securities,  of  property  of  every  kind,  books,  wearing 
apparel,  plate,  money,  jewels,  medals,  patterns,  models,  scien- 
tific cabinets  and  collections,  paintings,  sculpture,  and  curiosi- 

*  See  note  to  "  Duty  to  Save  and  Preserve  Property,'^  Kule  1, 
page  2. 
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ties  are  not  included,  unless  specially  mentioned/'  and  the  company 
is  liable  for  "  all  loss  or  damage  by  fire  originating  from  any  cause, 
except  inyasion,  foreign  enemies,  civil  commotions,  riots,  or  any  militai^ 
or  usurped  power  whateyer." 

In  the  States  where  no  standard  form  is  prescribed  and  other  than 
,those  above  named,  the  New  York  standard  form  is  in  general  use. 

Whether  caused  by  a  riot  or  not  a  question  of  fact.  Royal  Ins.  Co.  v. 
Martin,  192  U.  S.  149,  24  Sup.  Ct.  Rep.  247.  And  see  Michigan  F.  & 
M.  Ins.  Co.  V.  Whitelaw,  25  Ohio  Cir,  197. 

The  exemption  of  loss  caused  by  order  of  civil  authority  is  not  a 
warranty  under  the  California  Code.  Conner  v.  Manchester  Assur.  Co., 
130  Fed.  Rep.  743,  C.  C.  A.  .  The  phrase  "  or  by  theft "  refers  to 
theft  committed  during  the  fire,  or  when  goods  are  exposed  as  a  con- 
sequence of  the  fire.  Splancher  t'.  Fire  Assoc,  N.  J.  L.  ,  60  Atl. 
Rep.  232.  When  a  standard  form  is  prescribed  by  statute  and  incon- 
sistent provisions  prohibited,  an  additional  exception  inconsistent  with 
the  terms  of  the  policy  cannot  be  added.  Wausau  Telephone  Co.  v. 
United  Fireman's  Ins.  Co.,      Wis.      ,  101  N.  W.  Rep.  1100. 

RULE  17. 
Si>6clflc  Exception  not  Ineltided  or  Covered  by  General  Description. 

The  printed  exception  as  to  ' '  patterns  '  ^  is  operative 
notwithstanding  policy  by  written  description  covers 
*'  stock  and  all  other  articles  usual  in  a  merchant 
tailor 's  establishment. ' ' 

Johnston  v,  Niagara  Ins.  Co.,  118  N".  C.  643,  24  S.  E.  Eep. 
424.    And  see  **  Description,"  Rule  31,  and  "  Construction." 

That  general  description  does  not  cover  specific  exemptions, 
see  also  Banyer  v.  Albany  Ins.  Co.,  85  App.  Div.  122,  83  N.  Y. 
Supp.  65. 

RULE  18. 

When   Specific  Insurance   by   Other  Policies   Excepted. 

When  a  policy  contains  a  clause  excepting  from  its 
liability  goods  or  property  as  to  which  the  insured 
shall  have  specific  insurance,  it  makes  no  difference 
whether  a  separate  policy  is  issued  for  each  risk,  or 
one  policy  for  all  risks,  each  of  which  is  separately 
identified  by  the  invoice  value  or  by  that  value  plus  a 
certain  percentage ;  such  insurance  is  as  much  specific 
insurance  as  if  a  separate  policy  had  been  issued  on 
each  entry  or  the  subject-matter  of  each  invoice. 

Peabody  v.  Liverpool,  L.  &  G.  Ins.  Co.,  171  Mass.  114,  50 
N.  E.  Rep.  526.  And  see  London  Assur.  Co.  v.  Paterson,  lOS 
Ga.  538,  32  S.  E.  Rep.  650,  28  Ins.  L.  J.  385. 
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TITLE  VI. 

Appraisal. 

BuLE   1.  Appraisal  as  impoeed  by  contract 

2.  Sights  and  duties  of  both  parties  —  Must  be  exerciaed 

within  reasonable  tim^. 

3.  Condition  precedents 

4.  Not  necessary  to  admit  liability  —  Effect  of  denial 

of  liability. 

5.  Effort  must  be  made  to  arrive  at  amount  of  loss  — 

Must  be  actual  disagreement. 

6.  Disagreement  must  exist  as  to  amount  of  loss. 

7.  Insured  estopped  by  his  request  for  appraisal. 

8.  Must  be  demand  for  appraisal  —  Effect  of  omission 

to  make  it. 

9.  Demand  must  be  in  clear  and  explicit  terms. 

10.  Agreement  for  appraisal  must  follow  terms  of  the 

policy. 

11.  WTien  nimiber  of  policies  all  of  same  form  —  When 

different. 

12.  Effect  of  selection  of  same  appraiser  by  several  com- 

panies. 

13.  Demand  for  appraisal  should  be  made  promptly  on 

disagreement  —  Waiver. 

14.  Delay  by  insured  in  making  demand. 

15.  Duty  of  insured  as  to  keeping  damaged  goods. 

16.  Demand  by  registered  letter  —  Effect  of  mailing. 

17.  Demand   for  appraisal  must  include  existing  losses 

caused  by  successive  fires. 

18.  Motive  in  demand  immaterial. 

19.  Demand  cannot  be  split. 

20.  Authority  of  officer  of  company. 

21.  Authority  of  local  agent. 

22.  Insured    presumed    to    know    contents    of   appraisal 

agreement  —  Capacity  to  contract  not  restricted. 

23.  Appraisal  limited  to  determination  of  amount. 

24.  When  loss  payable  to  a  mortgagee  —  Partners. 

25.  Policy  of  the  law  as  to  place  of  adjustment  and  selec- 

tion of  appraisers  and  umpire. 

26.  Exact  distance  not  prescribed. 

27.  Appraisal  clause  operative  only  on  damaged  property. 

28.  Demand  for  exclusive  appraisal  of  saved  and  damaged 

property  not  warranted. 
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lLviA2i.  If    appraisal    includes    property    wholly    oonflumed^ 
award  conclusive. 

30.  Duty  of  both  parties  to  act  in  good  faith  —  Negotia- 

tion for  compromise. 

31.  Good  faith  in  attempted  selection  of  umpire  question 

of  fact. 

32.  Umpire  refusing  to  act,  if  company  delays  new  ap- 

praisal insured  may  make  his  assent  conditional. 

33.  Duty  of  parties  when  one  of  the  appraisers  refuses 

to  act. 

34.  Effect  of  failure  to  agree  upon  umpire  when  no  ques- 

tion of  fault  or  good  faith. 

35.  When  appraisal  fails  without  fault  or  misconduct  of 

insurance  company. 

36.  Must  be  some  evidence  of  bad  faith  on  part  of  the 

company  to  relieve  insured. 

37.  When  appraisal  fails  without  fault  of  either  party. 

38.  Effect  of  appraisers'  disagreement  and  refusal  to  pro- 

ceed and  failure  to  agree  upon  new  appraisers  — 
Element  of  bad  faith. 

39.  Waiver  of  right  to  new  appraisal  —  Fault  of  the  com- 

pany. 

40.  Appraisers  act  in  quasi-judicial  capacity  —  Should  be 

free  from  bias  or  partiality  —  Burden  of  proof. 

41.  Meaning  of  disinterested  —  Appraiser  not  an  agent 

—  Concealment  —  Parties  responsible  for  his  neg- 
lect or  misconduct. 

42.  Appraisers  are  not  partisans  —  Must  be  impartial  — 

Are  not  representatives  of  either  party. 

43.  Company  must  name  appraiser  who  will  act  promptly 

—  Effect  of  prevention  or  delay. 

44.  Previous  employment  by  insurance  company  —  Con- 

cealment or  misrepresentation. 

45.  Facts  as  to  previous  employment  should  not  be  con- 

cealed. 

46.  Appraiser  named  by  insured  a  public  adjuster,  partner, 

or  agent  —  Question  of  fact. 

47.  Responsibility  of  parties  for  neglect  or  misconduct  of 

appraisers. 

48.  Appraisers  must  not  delay  on  account  of  advice  of 

insured^s  counsel  —  Not  obliged  to  follow  unsigned 
directions. 

49.  Insured  bound  by  his  inventory  —  Effect  of  fraud  by 

company's  adjuster. 
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Bulb  50.  Insuied  entitled  to  notice  and  opportunity  of  being 
•heard. 

51.  Appraisers  must  not  proceed  secretly  or  independently 

—  If  evidence  taken^  insured  must  have  opportunity 
of  being  present. 

52.  Duties  of  appraisers  substantially  same  as  arbitrators. 

53.  Appraisal  not  an  ordinary  arbitration. 

54.  Effect  of  an  appraisal  required  in  a  standard  form  of 

policy. 

55.  Appraisers  not  limited  to  kind  or  quality  of  evidence 

— ■  Experts. 

56.  Distinction  as  to  evidence  when  property  wholly  de- 

stroyed or  damaged. 

57.  Appraisers'  decision  as  to  application  of  the  descrip- 

tion in  policy  to  property  in  question  conclusive. 

58.  Effect  of  improper  proposal  by  the  company's  ap- 

praiser. 

59.  Appraisers  must  follow  agreed  submitted  schedule. 

60.  Proceedings  not  invalid  for  want  of  oath  by  appraisers. 

61.  Appraisers  must  follow  limitations  in  policy  as  to 

amount  of  loss  or  damage. 

62.  Allowance  must  be  made  for  depreciation. 

63.  Umpire  may  be  selected  after  commencement  of  ap- 

praisal. 

64.  When  umpire  has  authority  to  act. 

65.  Duty  of  the  umpire. 

66.  Appraisers  have  no  right  to  make  an  additional  award. 

67.  Award  binding  —  Does  not  depend  upon  acceptance^ 

tender,  or  payment. 

68.  Award  final  and  conclusive  —  When  rendered  void. 

69.  Courts  will  not  interfere  with  award  —  Strong  proof 

required  —  When  set  aside. 

70.  Award  cannot  exceed  amount  of  policy, 

71.  Award  invalid  when  made  by  umpire  and  one  of  the 

appraisers,  when  other  withdraws  before  completion 
of  appraisal. 

72.  Award  binding  only  to  extent  of  subject-matter  sub- 

mitted. 

73.  Concealment  of  material  evidence  by  insured. 

74.  Award  not  set  aside  on  evidence  of  other  independent 

appraisers. 

75.  Company  cannot  retain  advantage  of  award  obtained 

by  fraud  of  adjuster  on  claim  that  he  had  no  au- 
thority to  act. 
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BuLE  76.  Meaning  of  misconduct  by  appraisers. 

77.  Duty  of  parties  when  award  objected  to  on  ground 

of  fraud  or  misconduct. 

78.  Award  void  for  uncertainty/ 

79.  Award  not  limited  by  two-thirds  clause  in  policy. 

80.  Not  necessary  to  return  or  tender  money  received 

under  a  void  award  before  suit  in  equity. 

81.  Becovery  of  interest  when  award  set  aside. 

82.  Remedy  of  insured  when  award  claimed  to  be  void. 

83.  Remedy  when  distinction  between  common-law  and 

equity  practice   prevails  —  Burden  of  proof  —  No 
cause  of  action  on  award  itself. 

84.  Competency  of  evidence  of  appraiser. 

85.  Remedy  of  insurance  companies  in  equity  to  enforce 

award. 

86.  Insured  may  obtain  relief  from  effect  of  limitation 

clause  by  cross-bill  in  same  suit. 

87.  Waiver  of  appraisal. 

88.  Insured  may  by  notice  create  evidence  of  waiver. 

89.  Denial  of  liability  as  waiver. 

90.  Denial  of  liability  w^ien  coupled  with  demand  for 

appraisal. 

91.  Omission  or  refusal  to  join  in  appraisal  does  not  estop 

company  from  insisting  on  compeiient  evidence  — 
Ex  parte  appraisal. 

92.  No  waiver  when  demanded  in  proper  time. 

93.  When  policy  provides  for  written  request. 

94.  Failure  to  demand  as  evidence  of  waiver. 

95.  Appraisal  may  be  made  evidence  of  waiver. 

96.  No  waiver  by  appraisal  under  standard  form  —  Effect 

of  other  acts  in  connection  —  Waiver  of  options  or 
time  —  Appraisal  agreement. 

97.  Bule  of  waiver  as  imposed  by  contract. 

98.  Effect  of  statute  fixing  amount  of  loss. 

99.  Appraisal  under  statute  fixing  amount  of  loss. 

RULE  I. 
Appraisal  as  Imposed  by  Contract. 

In  the  event  of  disagreement  as  to  the  amount  of  loss 
the  same  shall  be  ascertained  by  two  competent  and 
disinterested  appraisers,  the  insured  and  the  com- 
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pany  each  selecting  one,  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  umpire ;  the 
appraisers  together  shall  then  estimate  and  appraise 
the  loss,  stating  separately  sound  value  and  damage, 
and  failing  to  agree  shall  submit  their  differences  to 
the  umpire ;  and  the  award  in  writing  of  any  two  shall 
determine  the  amount  of  such  loss ;  the  parties  thereto 
shall  pay  the  appraiser  respectively  selected  by  them 
and  shall  bear  equally  the  expense  of  the  appraisal  and 
umpire. 

This  rule  is  impoeed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in : 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana^  ^Pennsylvania, 
Missouri,  Rhode  Island. 

New  Jersey, 

The  standard  form  of  poUcy  prescribed  in  Michigan  provides 
as  above  except  the  clause  ^' shall  be  prima  facie  evidence  of 
the  amount  of  such  loss''  is  substituted  for  ^' shall  determine 
the  amount  of  such  loss." 

In  Wisconsin  the  provision  reads  as  follows : 

''In  the  event  of  disagreement  in  the  amount  of  loss  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers^  who  shall  be  residents  of  this 
State  unless  otherwise  agreed  by  the  parties  hereto ;  the  insured 
and  this  company  each  selecting  one,  within  thirty-five  days 
after  the  mailing  of  proof  of  loss  to  said  company,  as  herein 
stated,  and  in  case  either  party  fails  to  select  an  appraiser 
within  such  time  the  other  appraiser  and  the  umpire  selected, 
as  herein  provided,  may  act  as  a  board  of  appraisers  and  what- 
ever award  they  shall  find  shall  be  as  binding  as  though  the 
two  appraisers  had  been  chosen;  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  umpire,  provided  that 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property,"  Rule  1> 
page  2. 
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if  after  five  dajB  the  two  appraisers  cannot  agree  on  such  an 
umpire^  the  presiding  judge  of  the  Circuit  Court  of  the  county 
wherein  the  loss  occurs  may  appoint  such  an  umpire,  upon  ap- 
plication of  either  party  in  writing  by  giving  five  days'  notice 
thereof  in  writing  to  the  other  party.  Unless  within  thirty 
days  after  proof  of  loss  has  been  mailed  to  the  company,  either 
party,  the  assured  or  the  company,  shall  have  notified  the  other 
in  writing  that  such  party  demands  an  appraisal,  such  right 
of  an  appraisal  shall  be  waived;  the  appraisers  together  shall 
then  estimate  and  appraise  the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  agree,  shall  submit  their  dif- 
ferences to  the  umpire;  and  the  award  in  writing  of  any  two 
shall  determine  the  amount  of  such  loss;  the  parties  thereto 
shall  pay  the  appraiser  respectively  selected  by  them  and  shall 
bear  equally  the  expenses  of  the  appraisal  and  umpire/' 

In  Maine,  Massachusetts, 

the  provision  reads  as  follows : 

*'  In  case  of  loss  under  this  policy  and  a  failure  of  the  parties 
to  agree  as  to  the  amount  of  loss,  it  is  mutually  agreed  that 
the  amount  of  such  loss  shall  be  referred  to  three  disinterested 
men,  the  company  and  the  insured  each  choosing  one  out  of 
three  persons  to  be  named  by  the  other,  and  the  third  being 
selected  by  the  two  so  chosen ;  the  award  in  writing  by  a  major- 
ity of  the  referees  shall  be  conclusive  and  final  upon  the  parties 
as  to  the  amount  of  loss  or  damage,  and  such  reference  unless 
waived  by  the  parties  shall  be  a  condition  precedent  to  any  right 
of  action  in  law  or  equity  to  recover  for  such  loss ;  but  no  person 
shall  be  chosen  or  act  as  a  referee,  against  the  objection  of 
either  party^  who  has  acted  in  a  like  capacity  within  four 
months/' 

In  Minnesota,  same  as  in  Maine  and  Massachusetts,  except 
the  clause  is  inserted  **  except  in  case  of  total  loss  on  buildings/' 

In  New  Hampshire  the  provision  reads  as  follows : 

*'  In  case  difference  of  opinion  shall  arise  as  to  the  amount  of 
any  loss  under  this  policy  other  than  on  buildings  totally  de- 
stroyed, unless  the  company  and  the  insured  shall,  within  fifteen 
days  after  notice  of  the  loss,  mutually  agree  upon  referees  to 
adjust  the  same,  either  party  may,  upon  giving  written  notice 
to  the  other,  apply  to  a  justice  of  the  Supreme  Court,  who  shall 
appoint  three  referees,  one  of  whom  shall  be  thoroughly  ac- 
quainted with  the  kind  of  property  to  be  considered,  and  their 
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award  in  writings  after  proper  notice  and  hearings  shall  be  final 
and  binding  on  the  parties/^ 

The  South  Dakota  form  provides :  *^  Except  in  cases  of  loss 
where  the  amount  thereof  is  fixed^  as  hereinbefore  provided,  in 
the  event  of  disagreement  as  to  amount  of  loss,  the  same  shall 
be  ascertained  by  two  competent  and  disinterested  appraisers, 
the  insured  and  this  company  each  selecting  one,  and  the  two 
•chosen  shall  select  a  competent  and  disinterested  umpire;  the 
appraisers  together  shall  then  estimate  and  appraise  the  loss 
stating  separately  sound  value  and  damage,  and,  failing  to  agree, 
shall  submit  their  difference  to  the  umpire;  and  the  award  in 
writing  of  any  two  shall  determine  the  amount  of  such  loss; 
the  parties  thereto  shall  pay  the  appraisers  respectively  selected 
by  them,  and  shall  bear  equally  the  expenses  of  the  appraisal 
and  umpire." 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  a. 

Bights  and  Duties  of  Both  Parties  —  Must  be  Exercised  Within 

Beasonable  Time. 

It  is  not  the  duty  of  the  assured  to  initiate  an  ap- 
praisal, when  the  condition  in  the  policy  is  precedent 
to  a  recovery  only  when  required  by  the  company. 
Either  party  has  the  right  to  require  an  appraisal  when 
there  is  a  disagreement  as  to  the  amount  of  the  loss. 
But  that  right  is  not  indefinite  as  to  time,  but  must  be 
-exercised  within  a  reasonable  period,  depending  upon 
the  facts  of  the  particular  case.  Neither  party  can  so 
use  the  right  as  to  take  undue  advantage  of  the  other, 
but  both  must  act  in  good  faith.  It  is  not  a  weapon  of 
attack,  but  of  defense,  and  a  party  who  intends  to  use 
it  must  give  reasonable  notice  of  such  intention,  for  its 
omission  to  do  so  will  be  evidence  of  waiver,  more  or 
less  conclusive  according  to  circumstances.  For  in- 
stance, if  the  company  knows  that  the  assured  desires 
a  prompt  appraisal  or  an  adjustment,  so  that  the  prop- 
erty may  not  suffer  further  injury  before  being  sold 
or  disposed  of,  it  cannot  postpone  its  demand  for  an 
appraisal  until  after  the  assured,  misled  by  its  act,  has 
been  placed  in  a  position  where  one  is  impossible. 
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Chainless  Cycle  Mfg.  Co.  v.  Security  Ins.  Co.,  169  N.  Y.  304, 
-62  N.  E.  Bep.  392.  And  see  Hamilton  v.  Phoenix  Ins.  Co. 
61  Fed.  Rep.  379,  9  C.  C.  A.  630,  23  Ins.  L.  J.  661 ;  Connecticut 
Ins.  Co.  V.  Hamilton,  69  Fed.  Rep.  258,  8  C.  C.  A.  114;  McManus 
V.  Western  Assur.  Co.,  43  App.  Div.  650,  affd.,  167  N.  Y.  602, 
without  opinion. 

RULE  3. 

Condition  Precedent. 

Where  an  appraisal  has  been  properly  demanded  an 
appraisal  or  award  as  to  the  amount  of  loss  or  damage 
becomes  a  condition  precedent  to  right  to  sue,  and 
action  cannot  be  maintained  in  absence  of  award,  un- 
less the  condition  is  waived  or  in  some  way  dispensed 
with ;  assured  has  no  right  at  his  mere  option  or  voli- 
tion to  revoke  the  appraisal  clause  or  submission 
imder  it. 

Chapman  v.  Rockford  Ins.  Co.,  89  Wis.  672,  62  N.  W.  Eep. 
422;  Palatine  Ins.  Co.  v.  Morton  Scott  Co.,  106  Tenn.  558, 
61  S.  W.  Rep.  787 ;  Western  Assur.  Co.  v.  Hall,  112  Ala.  318, 
20  So.  Eep.  447,  25  Ins.  L.  J.  874;  Silver  v.  Western  Assur. 
Co.,  164  N.  Y.  381,  58  N.  E.  Rep.  284;  American  Cent.  Ins. 
Co.  V.  Landau,  62  N.  J.  Eq.  73,  49  Atl.  Rep.  738 ;  Phoenix  Ins. 
Co.  V.  Camahan,  63  Ohio  St.  258;  Querin  v.  Manchester  Assur. 
Co.,  29  Can.  S.  C.  139 ;  Fisher  v.  Merchants'  Ins.  Co.,  95  Me. 
486,  50  Atl.  Rep.  282 ;  Raymond  v.  Farmers'  Ins.  Co.,  114  Mich. 
386,  72  N.  W.  Rep.  254;  Caledonian  Ins.  Co.  v.  Gilmour  (1893), 
L.  R.  App.  Cas.  85 ;  Dee  &  Sons  r.  Key  City  Ins.  Co.,  104  Iowa, 
167,  73  N.  W.  Rep.  594;  Vincent  v.  German  Ins.  Co.,  120  Iowa, 
272,  94  N.  W.  Rep.  458;  Lamson  Consolidated  Stove  Co.  v. 
Prudential  Ins.  Co.,  171  Mass.  433,  50  N.  E.  Rep.  943,  28 
Ins.  L.  J.  70 ;  Scottish  Union  &  Nat.  Ins.  Co.  v.  Clancy,  71  Tex. 
5,  8  S.  W.  Rep.  630;  Old  Sancelito  Land  Co.  v.  Commercial 
Union  Ins.  Co.,  66  Cal.  253;  Wolfe  v.  Liverpool,  L.  &  G. 
Ins.  Co.,  50  N.  J.  L.  453,  14  AtL  Rep.  561;  Hamilton  v. 
Liverpool,  L.  &  G.  Ins.  Co.,  136  U.  S.  242;  Hamilton  v. 
Home  Ins.  Co.,  137  U.  S.  370;  Pioneer  Mfg.  Co.  v.  Phoenix 
Assur.  Co.,  106  N.  C.  28 ;  Gasser  v.  Sun  Fire  Office,  42  Minn. 
315,  44  N.  W.  Rep.  252 ;  Hanover  Ins.  Co.  v,  Lewis,  28  Fla. 
209,  10  So.  Rep.  297;  Mosness  v.  German-American  Ins.  Co., 
50  Minn.  341,  52  N.  W.  Rep.  932;  Eichner  v.  Liverpool,  L.  & 
G.  Ins.  Co.  (C.  P.),  9  K  Y.  Supp.  954;  Murphy  v.  North  B. 
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k  M.  Ins.  Co.,  61  Mo.  App.  323;  Mortev  v.  Liverpool,  L.  & 
6.  Ins.  Co.,  85  Mich.  210,  48  N.  W.  Eep.  502 ;  Chippewa  Lum- 
ber Co.  V,  Phoenix  Ins.  Co.,  80  Mich.  116;  Kersey  v.  Phcenix  Ins. 
Co.,  Mich.  ,  97  N.  W.  Bep.  57 ;  Continental  Ins.  Co.  v. 
Vallandigham,  Ky.        ,  76  S.  W.  Rep.  22 ;  Carp  v.  Queen 

Ins.  Co.,  104  Mo.  App.  502,  79  S.  W.  Bep.  757;  Phoenix  Ins. 
Co.  V,  Lorton,  109  111.  App.  63 ;  Providence- Washington  Ins.  Co. 
V.  Wolf,      Ind.  App      ,  72  N.  E.  Bep.  606. 

As  a  condition  precedent  under  the  Massachusetts  standard 
form,  see  Lamson  Consolidated  Stove  Co.  v.  Prudential  Ins. 
Co.,  171  Mass.  433,  50  N.  E.  Rep.  943,  28  Ins.  L.  J.  70,  and 
Rule  1. 

Exceptions.^ A  clause  in  a  policy  for  appraisal  is  too 
indefinite  to  be  enforced  when  it  does  not  provide  for 
the  number  of  the  appraisers  nor  mode  of  their  selec- 
tion;* or  when  the  policy  does  not  contain  a  further 
provision  that  action  cannot  be  maintained  or  loss 
become  due  and  payable  until  after  an  award  ;^  in  Ne- 
braska any  appraisal  clause  which  does  not  provide  for 
submission  to  a  particular  person  or  to  a  particular 
tribunal,  but  to  persons  to  be  mutually  chosen,  ia 
revocable  by  either  party.*  It  is  revocable  in  Pennsyl- 
vania,^ and  in  New  Hampshire.* 

1.  Greiss  v.  State  Investment  Ins.  Co.,  98  Cal.  241,  33  Pac- 
Rep.  195,  22  Ins.  L.  J.  629 ;  iEtna  Ins.  Co.  v.  McLead,  57  Kans. 
95,  45  Pac.  Bep.  73,  25  Ins.  L.  J.  669 ;  Case  v.  Manufacturers' 
Im.  Co.,  82  Cal.  263,  21  Pac.  Eep.  843. 

2.  Mutual  Ins.  Co.  v.  Alvord,  61  Fed.  Bep.  752,  23  Ins.  L.  J. 
SOI. 

3.  Home  Ins.  Co.  v.  Kennedy,  47  Nebr.  138,  66  N.  W.  Bep. 
278;  Phoenix  Ins.  Co.  v.  Zlottky,  66  Nebr.  584,  92  N.  W. 
Bep.  736;  Hartford  Ins.  Co.  v.  Hon,  66  Nebr.  555,  92  N.  W. 
Bep.  746 ;  Insurance  Co.  of  N.  A.  v.  Bachler,  44  Nebr.  549,  61^ 
N.  W.  Bep.  911,  24  Ins.  L.  J.  481. 

4.  Yost  V.  Dwelling-House  Ins.  Co.,  179  Pa.  St.  381,  35  Atl. 
Bep.  517,  26  Ins.  L.  J.  716;  Needy  v.  German-American  Ins. 
Co.,  197  Pa.  St.  460,  47  Atl.  Bep.  739. 

6.  Franklin  v.  New  Hampshire  Ins.  Co.,  70  N.  H.  251,  47 
Atl.  Bep.  91. 
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RULE  4. 

Vot  VteMsaiy  to  Admit  LUblllty  —  Xifeet  of  Deaial  of  LUWitr- 

It  is  not  necessary  for  the  insurance  company  to 
admit  liability  before  the  appraisal  clause  becomes 
operative  ;*  though  denial  of  liability  may  operate  as  a 
waiver  of  appraisal.' 

1.  Western  Assur.  Co.  v.  HaU,  120  Ala.  647,  34  So.  Rep.  936, 
28  Ins.  L.  J.  349.  And  see  Willonghby  v.  St.  Paul  Genxian 
Ins.  Co.,  68  Minn.  373. 

2.  See  fiule  89. 

In  Pennsylvania,  where  the  appraisal  clause  is  held  inopera- 
tive as  a  condition  precedent  to  right  to  sue,  and  to  be  revoca- 
ble (Needy  v,  German-American  Ins.  Co.,  197  Pa.  St.  460,  47 
Atl.  Eep.  739)  it  has  been  held  that  limited  effect  may  be  given 
to  it  when  liability  is  admitted,  and  the  only  question  is  one  of 
amount.  Mentz  v,  American  Ins.  Co.,  79  Pa.  St.  478 ;  Yost  v. 
Dwelling-House  Ins.  Co.,  179  Pa.  St.  381,  35  Atl.  Rep.  617. 

In  Tennessee  it  has  only  lately  been  held  that  a  demand  for 
an  appraisal  involved  an  admission  of  liability  for  some  amount 
and  operated  as  a  waiver.  North  German  Ins.  Co.  v.  Morton 
Scott  Robertson  Co.,  108  Tenn.  384,  67  S.  W.  Rep.  816.  But 
reading  of  entire  opinion  shows  that  the  expression  of  the  court 
was  founded  upon  the  reasoning  that  the  insurance  company 
cannot  at  same  time  deny  all  liability,  and  demand  an  appraisal, 
which  is  perfectly  consistent  with  Rule  89,  and  that  was  really 
what  was  decided  by  the  case  cited  —  Hickerson  v.  Insurance  Co., 
96  Tenn.  193,  33  S.  W.  Rep.  1041. 

Neither  the  Pennsylvania  nor  Tennessee  cases  referred  to  ap- 
pear to  have  considered  or  decided  the  effect  or  legal  operative 
force  of  the  specific  provision,  inserted  in  the  standard  form, 
since  the  decision  in  the  Mentz  case,  that  "the  company  shall 
not  be  held  to  have  waived  any  provision  or  condition  of  the  policy 
or  any  forfeiture  thereof  by  any  requirement,  act,  or  proceeding 
on  its  part  relating  to  an  appraisal,^'  nor  of  the  clause  usually 
inserted  in  appraisal  agreements  that  same  shall  be  without 
prejudice,  etc.  Whether  either  of  these  or  similar  provisions 
were  in  the  policies  or  record  in  the  Tennessee  cases  does  not 
appear  in  the  reports.  Thus  neither  the  Pennsylvania  nor 
Tennessee  cases  would  appear  to  be  clear  or  satisfactory  authority 
for  any  proposition  or  rule  to  contrary  of  that  stated  above  in 
the  text. 


142  FiBE  Insurance. 

RULE  5. 

Effort  Most  be  Made  to  Arrive  at  Amount  of  Lobs -» Moat  b» 

Actual  Disagreement. 

It  is  incumbent  upon  the  insurance  company  to  make 
some  effort  to  arrive  at  amount  of  the  loss  by  agree- 
ment with  the  assured  before  the  appraisal  clause  can 
be  invoked  as  a  defense.  There  must  be  an  actual  dis- 
agreement as  to  amount  between  the  assured  and  the 
company  before  the  appraisal  clause  becomes  opera- 
tive ;  such  disagreement  will  not  be  assumed  where  the 
company  fails  or  neglects  to  take  any  steps  to  ascer- 
tain the  loss  ;*  but  may  be  assumed  when  both  parties 
have  signed  an  appraisal  agreement.^ 

1.  Manchester  Ins.  Co.  v,  Simmons,  12  Tex.  Civ.  App.  607,  35 
S.  W.  Kep.  723 ;  Hartford  Ins.  Co.  v.  Cannon,  19  Tex.  Civ.  App. 
305,  46  S.  W.  Rep.  851 ;  Fletcher  v.  German-American  Ins.  Co., 
79  Minn.  338,  82  N.  W.  Rep.  647 ;  Hickerson  v.  German-Ameri- 
can Ins.  Co.,  96  Tenn.  193,  33  S.  W.  Rep.  1041,  25  Ins.  L.  J. 
422;  Boyle  v.  Hamburg-Bremen  Ins.  Co.,  169  Pia.  St.  349,  32 
Atl.  Rep.  553,  24  Ins.  L.  J.  699;  Moyer  v.  Sun  Ins.  Co.,  176  Pa. 
St.  579,  35  Atl.  Rep.  221 ;  Capital  Ins.  Co.  v.  Wallace,  50  Kans. 
453,  31  Pac.  Rep.  1070,  22  Ins.  L.  J.  397 ;  Walker  v.  Gennan 
Ins.  Co.,  61  Kans.  725,  33  Pac.  Rep.  697 ;  Hanover  Ins.  Co.  r. 
Harper,  77  111.  App.  453;  American  Ins.  Co.  v.  Stewart  (Tex.),. 
38  S.  W.  Rep.  395;  Citizens'  Ins.  Co.  v.  Bland  (Ky.),  39  S.  W. 
Rep.  825,  26  Ins.  L.  J.  615,  40  S.  W.  Rep.  670;  McNees  v. 
Southern  Ins.  Co.,  61  Mo.  App.  335 ;  Liverpool,  L.  &  G.  Ins.  Co. 
V.  Hall,  1  Kans.  App.  18,  41  Pac.  Rep.  165 ;  Hooker  v.  Phoenix 
Ins.  Co.,  69  Mo.  App.  141 ;  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal. 
246,  23  Pac.  Rep.  869 ;  Rosenwald  v.  Phoenix  Ins.  Co.,  50  Hun, 
172;  Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.,  106  N.  C.  28,  10' 
S.  E.  Rep.  1057;  Continental  Ins.  Co.  v.  Yallandigham, 

Ky.  ,  76  S.  W.  Rep.  22;  British-American  Ins.  Co.  r. 
Darbagh^  128  Fed.  Rep.  890,  C.  C.  A.  ;  Kelly  v,  Liver- 
pool, L.  &  G.  Ins.  Co.,         Minn.        ,  102  N.  W.  Rep.  380. 

2.  Kersey  v.  Phoenix  Ins.  Co.,  Mich.  ,  97  N".  W.  Rep. 
57. 

RULE  6. 

Disagreement  Must  Exist  as  to  Amount  of  Loss. 

A  disagreement  between  the  assured  and  the  insur- 
ance company  upon  a  matter  distinct  and  separate 
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from  amount  of  the  loss,  as  for  instance,  as  to  liability, 
and  not  as  affecting  the  apportionment  or  amomit  of 
the  loss,  is  not  a  disagreement  as  to  amomit  of  the 
loss;^  and  so  where  the  assured  refuses  an  adjuster's 
offer  in  compromise,  and  then  the  latter  withdraws  hia 
offer  with  notice  that  the  company  insists  upon  all  the 
terms  of  the  policy  intending  to  terminate  all  negotia- 
tions for  a  settlement,  there  exists  no  longer  a  differ- 
ence as  to  the  amount  of  the  loss,  and  appraisal  clause 
is  inoperative.* 

1.  Nelson  v.  Atlanta  Home  Ins.  Co.,  120  N.  C.  302,  27  S.  E. 
Eep.  38,  26  Ins.  L.  J.  913;  Hogadone  v.  Orange  Mutual  Ins.  Co., 
133  Mich.  339,  94  N.  W.  Eep.  1045. 

2.  Dautel  v,  Pennsylvania  Ins.  Co.,  65  Mo.  App.  44. 

RULE  7. 
Insured  Estopped  by  His  Bequest  for  Appraisal. 

When  the  assured  has  requested  an  appraisal,  he 
cannot  be  heard  afterward  to  claim  that  the  condition 
was  inoperative  because  there  had  been  no  effort  to 
agree  upon  an  adjustment. 

Brock  V,  Dwelling-House  Ins.  Co.,  102  Mich.  583,  61  N.  W. 
Rpp.  67,  24  Ins.  L.  J.  464;  Carp  v.  Queen  Ins.  Co.,  104  Mo.  App. 
502,  79  S.  W.  Eep.  757. 

RULE  8. 
Must  be  Demand  for  Appraisal  —  Effect  of  Omission  to  Make  it. 

The  appraisal  clause  does  not  become  operative  as  a 
condition  precedent  until  the  company  makes  a  de- 
mand for  an  appraisal  ;^  and  this  by  construction  not- 
withstanding the  omission  of  former  words  used 
*'  shall  upon  request  of  either  party  be  submitted,'' 
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etc.,^  but  the  omission  is  immaterial,  as  failure  to  make 
the  demand  becomes  evidence  of  waiver.' 

1.  Lesure  Lumber  Co.  v.  Mutual  Ins.  Co.,  101  Iowa,  514,  70 
X.  W.  Hep.  761 ;  Harrison  v.  Hartford  Ins.  Co.,  112  Iowa,  77, 
80  N.  W.  Hep.  309 ;  National  Home  B.  &  L.  Assoc,  v.  Dwelling- 
House  Ins.  Co.,  106  Mich.  236,  64  N.  W.  Rep.  21 ;  Chainleas 
Cycle  Co.  v.  Security  Ins.  Co.,  169  N.  Y.  304,  62  N.  E.  Rep. 
392 ;  Davis  v.  Anchor  Mutual  Ins.  Co.,  96  Iowa,  70,  64  N.  W. 
Rep.  687,  25  Ins.  L.  J.  299 ;  Zalesky  v.  Home  Ins.  Co.,  102  Iowa, 
613,  71  N.  W.  Rep.  566,  27  Ins.  L.  J.  517;  Bishop  v.  Norwich 
Union  Ins.  Co.,  25  N.  S.  492;  Hickerson  v.  German-Americaa 
Ins.  Co.,  96  Tenn.  193,  33  S.  W.  Rep.  1041,  25  Ins.  L.  J.  422 ; 
Liverpool,  L.  &  Q.  Ins.  Co.  v.  Hall,  1  Kans.  App.  18,  41 
Pac.  Rep.  65;  Citizens'  Ins.  Co.  v.  Bland  (Ky.),  39  S.  W.  Rep. 
825,  26  Ins.  L.  J.  615,  40  S.  W.  Rep.  670 ;  Kahnweiler  v.  Phcsnix 
Ins.  Co.,  67  Fed.  Rep.  483,  14  C.  C.  A.  485,  32  U.  S.  App.  230 ; 
Phcenix  Ins.  Co.  v.  Badger,  53  Wis.  283;  Capital  Ins.  Co.  v. 
Wallace,  48  Kans.  400,  29  Pac.  Rep.  755 ;  Tilley  v.  Connecticut 
Ins.  Co.,  86  Ya.  811,  11  S.  E.  Rep.  120. 

2.  Lesure  Lumber  Co.  r.  Mutual  Ins.  Co.,  supra;  Chainless 
Cycle  Co.  v.  Security  Ins.  Co.,  supra, 

3.  See  Rules  13,  87,  and  97.  A  subsequent  clause  in  the 
standard  form  providing  for  payment  of  the  loss  in  sixty  days 
after  furnishing  of  proof,  etc.,  "including  an  award  by  ap- 
praisers when  appraisal  has  been  required/*  assumes  a  previous 
requirement.  As  construed  in  Lesure  Lumber  Co.  r.  Mutual  Ins. 
Co.,  supra,  p*.  523.  (And  see  Rule  2.)  This  construction  is, 
however,  opposed  by  McNees  v.  Insurance  Co.,  69  Mo.  App.  232 ; 
Murphy  v.  N.  B.  &  M.  Co.,  61  Mo.  App.  323.  And  see  Phoenix 
Ins.  Co.  V,  Carnahan,  63  Ohio  St.  258;  Fisher  v.  Merchants' 
Ins.  Co.,  95  Me.  486,  50  Atl.  Rep.  282. 

The  best  and  perhaps  the  most  correct  summary  of  the  matter 
would  be  to  say  that  the  condition  is  operative  in  event  of  dis- 
agreement as  to  amount  of  loss  without  request,  but  may  be  and 
is  waived  where  there  is  no  request,  or  the  absence  of  request 
becomes  evidence  of  waiver.  Kahnweiler  v.  Phoenix  Ins.  Co., 
supra;  Phoenix  Ins.  Co.  v.  Stocks,  149  111.  332,  36  N.  E.  Rep. 
408;  Chainless  Cycle  Co.  v.  Security  Ins.  Co.,  supra.  In  Phoenix 
Ins.  Co.  V.  Lorton,  109  111.  App.  63,  it  seems  to  be  held  that  after 
tbe  company  has  demanded  an  appraisal  it  need  not  take  the 
initiative  in  the  selection  of  appraisers. 
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RULE  9. 

Demuid  ICiist  be  in  Clear  and  Sxplleit  Terma. 

The  demand  for  an  appraisal  should  be  in  clear  and 
explicit  terms;  it  cannot  be  inferred  from  a  general 
expression  in  a  letter  or  communication  to  the  assured 
that  the  loss  would  not  be  payable  until  determined  in 
manner  stipulated  in  the  policy. 

Grand  Eapids  Ins.  Co.  v.  Finn,  60  Ohio  St.  513,  54  N.  B. 
Eep.  545. 

RULE  10. 
Agreement  for  Appndaal  Must  FoUow  Terms  of  the  Policy. 

A  written  agreement  of  appraisal  must  follow 
strictly  the  terms  of  the  policy ;  if  there  is  a  departure 
from  such  terms  it  in  effect  abrogates  the  appraisal 
clause  or  else  it  operates  as  a  waiver  of  it;*  and  the 
award  if  pleaded  as  made  under  the  policy  is  no  de- 
fense to  an  action  on  the  policy  f  the  insurance  company 
has  no  right  to  insist  upon  execution  of  a  written  con- 
tract for  appraisal^  containing  provisions  not  stated 
in  the  policy  f  nor  can  the  insured  insist  on  inserting 
other  provisions  or  conditions.* 

1.  Broadway  Ins.  Co.  v.  Doying,  55  N.  J.  L.  569,  27  Atl.  Rep. 
927,  23  Ins.  L.  J.  394;  Davis  v.  Atlas  Assur.  Co.,  16  Wash.  232, 
47  Pac.  Rep.  436,  rehearing  denied,  16  Wash.  239,  47  Pac.  Rep. 
485;  Walker  v,  German  Ins.  Co.,  51  Kans.  725,  33  Pac.  Rep. 
597;  Harrison  v.  Hartford  Ins.  Co.,  112  Iowa,  77,  83  N.  W. 
Rep.  820 ;  Harrison  v,  Hartford  Ins.  Co.,  59  Fed.  Rep.  732,  23 
Ins.  L.  J.  161;  Harrison  v.  German-American  Ins.  Co.,  67  Fed. 
Rep.  577;  Westenhaver  v,  German- American  Ins.  Co.,  113  Iowa, 
726,  84  N.  W.  Rep.  717 ;  Summerfield  v.  North  B.  &  M.  Ins. 
Co.,  62  Fed.  Rep.  249,  24  Ins.  L.  J.  442 ;  Adams  v.  New  York 
Bowery  Ins.  Co.,  85  Iowa,  6,  51  N.  W.  Rep.  1149;  Schouweiler 
V.  Merchants'  Mut.  Ins.  Co.,  11  S.  D.  401,  78  N.  W.  Rep.  356, 

10 
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28  Ins.  L.  J.  541.  And  see  Bemington  Paper  Co.  v.  London 
Assur.  Co.,  12  App.  Div.  218,  43  N.  Y.  Supp.  431. 

2.  Adams  v.  New  York  Bowery  Ins.  Co.,  85  Iowa,  6,  51  N.  W. 
Rep.  1149.    See  Rule  29. 

8.  Walker  v.  German  Ins.  Co.,  supra.     See  Rules  22,  29,  67. 

4.  Hamilton  v.  Liverpool,  L.  &  G.  Ins.  Co.,  136  U.  S.  242,  10 
Sup.  Ct  Rep.  945. 

RULE  II. 
Whjen  Number  of  Polioies  all  of  Same  Form,  —  Wben  Differoit. 

Where  the  policies  of  all  the  companies  which  join 
in  an  agreement  for  an  appraisal  are  in  one  standard 
form,  it  cannot  be  claimed  as  an  unauthorized  ap- 
praisal or  outside  of  the  policy,  and  in  effect  a  common- 
law  arbitration;^  where  not  all  of  standard  form,  the 
demand  and  agreement  should  be  several  or  separate.^ 
The  employment  of  an  appraiser  by  several  companies 
is  presumed  to  be  joint  and  a  payment  of  his  compen- 
sation by  one  is  for  benefit  of  all.* 

1.  Wicking  v.  Citizens'  Mut.  Ins.  Co.,  118  Mich.  640,  77  N*.  W. 
Rep.  275,  28  Ins.  L.  J.  220,  distinguishing  Connecticut  Ins.  Co. 
V.  Hamilton,  59  Fed.  Rep.  258,  16  U.  S.  App.  366,  23  Ins.  L.  J. 
241,  8  C.  C.  A.  114.  And  see  Hamilton  v.  Phoenix  Ins.  Co.,  61 
Fed.  Rep.  379,  9  C.  C.  A.  530,  22  U.  S.  App.  164,  23  Ins.  L.  J. 
561. 

2.  See  preceding  cases  in  United  States  court;  Palatine  Ins. 
Co.  V.  Morton  Scott  Ca,  106  Tenn.  558,  61  S.  W.  Rep.  787 ; 
North  German  Ins.  Co.  v.  Morton  Scott  Co.,  108  Tenn.  384,  67 
S.  W.  Rep.  816. 

3.  Muench  v.  Globe  Ins.  Co.,  8  Misc.  328,  28  N.  Y.  Supp.  569. 

RULE  12. 
Eifect  of  £(election  of  Same  Appraiser  by  fitoveral  Companies. 

The  mere  fact  that  several  insurance  companies  all 
select  the  same  appraiser  does  not  tend  to  show  that 
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the  appraisal  is  any  other  than  the  one  required  by  the 
terms  of  the  policies. 

Westenhaver  v.  German-American  Ins.  Co.,  113  Iowa,  726,  84 
N.  W.  Rep.  717. 

RULE  13. 

Demand  for  Appraisal  Should  be  Made  Promptly  on  Dlaafinree- 

xnent  —  Waiver. 

The  insurance  company,  upon  disagreement  as  to 
amount  of  the  loss,  should  make  a  demand  for  an  ap- 
praisal promptly  within  reasonable  time,  otherwise  its 
delay  to  make  such  demand  may  be  evidence  of 
waiver  ;^  in  connection  with  other  facts,  and  not  a  con- 
clusive waiver  as  matter  of  law.^ 

1.  Davis  V.  American  Central  Ins.  Co.,  7  App.  Div.  488,  40 
NT.  Y.  Supp.  248,  affd.  without  opinion,  158  N.  Y.  688;  Chain- 
less  Cycle  Co.  v.  Security  Ins.  Co.,  169  N.  Y.  304,  62  N.  E.  Rep. 
392 ;  Hamilton  v.  Phoenix  Ins.  Co.,  61  Fed.  Rep.  379,  9  C.  C.  A. 
530,  22  U.  S.  App.  164,  23  Ins.  L.  J.  561 ;  Grand  Rapids  Ins. 
Co.  V.  Finn,  60  Ohio  St.  513,  54  N.  E.  Rep.  645. 

2.  Smith  V.  California  Ins.  Co.,  87  Me.  190,  32  Atl.  Rep.  872, 
previous  appeal,  85  Me.  348.     And  see  Rule  87. 

RULE  14. 
Delay  by  Insured  In  Making  Demand. 

If  the  insurance  company,  knowing  of  failure  to  agree 
on  amount  of  loss,  does  not  demand  the  appraisal,  it 
cannot  complain  of  assured 's  delay  in  making  such  de- 
mand or  offer ;  but  where  delay  is  so  great  as  to  render 
an  appraisal  impossible^  impracticable,  or  prejudicial 
to  the  insurance  company,  the  assured  can  derive  no 
benefit  from  such  offer. 

'  McNess  17.  Southern  Ins.  Co.,  69  Mo.  App.  232;  Johnson  v. 
Phoenix  Ins.  Co.,  69  Mo.  App.  226.  And  see  Continental  Ins. 
Co.  V.  Wilson,  45  Kans.  250,  25  Pac.  Rep.  629. 
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Exception. —  In  Minnesota  assured  may  offer  or  demand  an 
appraisal  even  after  his  complaint  has  been  dismissed  upon  the 
trial  for  having  previously  refused  to  comply  with  demand  of 
the  insurance  company ;  but  the  court  is  careful  to  say  that  rule 
would  be  otherwise  where,  for  instance,  property  had  been  dam- 
aged, and  company  had  been  deprived  of  right  to  take  it  at 
appraised  value. 

Schrepfer  v.  Rockfotd  Ins.  Co.,  77  Minn.  291,  79  NT.  W.  Rep. 
1005,  rehearing  denied,  79  N.  W.  Rep.  1026.  And  see  also 
Kahnweiler  v.  Phoenix  Ins.  Co.,  67  Fed.  Rep.  483,  14  C.  C.  A. 
485,  32  U.  S.  App.  230. 

RULE  15. 
Duty  of  Insured  as  to  Keeping  Damaged  Goods. 

It  is  n'ot  the  duty  of  the  insured  to  keep  damaged 
goods,  in  the  absence  of  all  request  or  attention  from 
the  insurance  company,  for  a  period  of  thirty  days 
after  furnishing  of  proofs  in  order  to  await  a  possible 
request  for  appraisal,  where  most  of  the  goods  were 
destroyed,  and  the  damaged  goods  are  of  little  com- 
parative value,  and  when  kept  for  fourteen  days  after 
receipt  of  notice  of  the  loss,  and  depreciating  in  valud 
all  the  time  ;^  it  is  the  duty  of  insured  to  keep  the  dam- 
aged property  when  he  is  notified  by  the  insurance 
company  in  reasonable  time  of  its  intention  to  examine 
same  for  purpose  of  determining  valuation,  damage, 
or  appraisal.^ 

1.  Davis  V.  American  Central  Ins.  Co.,  7  App.  Div.  488,  40 
N.  Y.  Supp.  248,  affd.  without  opinion,  158  K  Y.  688.  And  see 
Chainless  Cycle  Co.  v.  Security  Ins.  Co.,  62  App.  Div.  104,  64 
N.  Y.  Supp.  1060,  affd.,  169  N.  Y.  304,  62  N.  E.  Rep.  392; 
Schrepfer  v,  Eockford  Ins.  Co.,  77  Minn.  291,  79  N.  W.  Rep. 
1005. 

2.  Astrich  v.  German-American  Ins.  Co.,  131  Fed.  Rep.  13, 
C.  C.  A.  ,  affg.  128  Fed.  Rep.  477.  And  see  Providence- 
Washington  Ins.  Co.  V,  Wolf,  Ind.  App.  ,  72  N.  E.  Rep. 
606.  Reasonable  time  is  a  question  of  fact  rather  than  law, 
depending  upon  the  circumstances  of  the  particular  case.  In 
Phoenix  Assur.  Co.  v,  Stinson,  Tex.  Civ.  App.  ,  79  S.  W. 
Rep.  866,  it  was  held  that  three  days*  delay  or  omission  by  the 
company  to  express  its  desire  or  intention  was  evidence  of  waiver. 
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fzcnBing  tbe  dispofiition  of  damaged  f|oode  by  the  ioBured.  This 
is  sn.eztreine  case,  and  cannot  be  said  to  establish  a  rale  as  to 
time. 

RULE   i6. 
Demand  by  Baglateiwd  Lettsr  —  Effect  of  Hailing. 

A  registered  letter  which  the  insured  refuses  to 
receive,  containing  a  demand  for  an  appraisal,  mnst 
be  regarded  as  duly  transmitted  and  received;*  mail- 
ing a  letter  demanding  an  appraisal  raises  a  presump- 
tion of  its  receipt,  but  positive  evidence  that  it  was  not 
received  rebuts  the  presumption;'  the  question  then 
becomes  one  of  fact  for  determination  by  a  jury." 

1.  American  Central  Ins.  Co.  v.  Simpeoo,  43  III.  App.  98. 

2.  American  Central  Ins.  Co.  v.  Heath  (Tex.  Civ.  App.),  69 
S.  W.  Rep.  235. 

3.  Eaucli  V.  Michigan  Millers'  Ins.  Co.,  131  Mich.  281,  91 
N.  W.  Hep.  160. 

RULE  17. 

Demand  for  Appralaal  Knst  Include  Bxlatlng  IioaaeB  Oansed  by 

Succeeaive  Firee. 

Where  there  have  been  successive  fires  within  a 
short  time  under  the  same  policy,  a  demand  for  an 
appraisal  by  the  company,  made  after  the  second  fire, 
cannot  be  limited  to  the  first  fire.  The  company  has 
no  right  to  demand  an  appraisal  except  as  to  both  fires 
and  losses. 

Mechanics'  Ins.  Co.  v.  Hodge,  149  III.  298,  37  K.  E.  Sep.  51, 
aff^.  46  111.  App.  479. 

RULE  18. 
Kotlve  in  Demand  Immaterial. 

Where  the  right  to  have  an  appraisal  is  fixed  by  tbe 
terms  of  the  contract,  it  is  immaterial  what  motive 
prompted  the  demand  for  performance. 

Phcenix  Ins.  Co.  v.  Carnaban,  63  Ohio  St.  358. 

RULE  19. 
Demand  Cannot  be  ^Ut. 

A  demand  for  appraisal  cannot  be  split,  bat  muf*^ 
cover  and  include  at  one  time  alt  that  is  proper  » 
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required  by  the  terms  of  the  policy  to  be  submitted 
to  the  appraisers^  unless  otherwise  consent  is  given 
to  a  partial  appraisement. 

Palatine  Ins.  Co.  v.  Morton-Scott  Co.,  106  Temi.  558,  61 
S.  W.  Eep.  787. 

RULE  2o. 

I 

Authority  of  Officer  of  Company. 

Where  the  president  of  a  corporation  in  charge  of 
its  business  is  absent,  an  oflBcer  in  temporary  charge 
binds  hun  and  it  in  an  agreement  of  appraisal. 

Eemington  Paper  Co.  v.  London  Assur.  Co.,  12  App.  Div. 
218,  43  N.  Y.  Supp.  431. 

RULE  21. 

Authority  of  Local  A^ent. 

A  local  agent  who  acts  with  the  company's  adjuster 
after  a  loss  may  be  clothed  with  apparent  authority 
to  represent  the  company  in  the  adjustment  and  in- 
cidentally to  receive  in  its  behalf  a  demand  from  the 
insured  for  an  appraisal;  at  least  his  authority  be* 
comes  a  question  of  fact  for  the  determination  of  a 
jury;>  but  ordinarily  where  poUcy  in  terms  provides 
that  ^^only  such  persons  as  shall  have  the  commission 
of  the  company  shall  be  considered  its  agent/'  no 
agent  can  make  an  effective  demand  for  an  appraisal 
who  does  not  hold  such  commission  f  a  local  agent,  as 
such,  has  no  authority  in  connection  with  appraisal.' 

1.  Phoenix  Ins.  Co.  v.  Stocks,  149  111.  319,  36  N.  E.  Rep.  408. 
And  see  Milwaukee  Mechanics'  Ins.  Co.  v.  Schallman,  90  111. 
App.  280,  aflfd.,  188  111.  213,  69  N.  E.  Eep.  12. 
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2.  Mechanics'  Ins.  Co.  v.  Hodge,  46  111.  App.  479,  affd,  149 
^11.  298,  37  K  E.  Rep.  61. 
8.  Turner  v.  Quincy  Ins.  Co.,  109  Mass.  568. 
As  to  authority  of  adjuster,  see  "  Adjuster.'^ 

RULE  22. 

Insured  Presumed  to  Know  Contents  of  Appraisal  Ag^ement  — 

Capacity  to  Contract  not  Bestricted. 

In  the  absence  of  fraud  or  mistake,  assured  is  con- 
clusively presumed  to  know  the  contents  of  an  ap- 
praisal agreement  made  after  a  fire,  and  the  capacity 
of  the  parties  to  make  such  a  contract  is  not  restricted 
to  the  terms  of  a  standard  policy,  because  upon  the 
occurrence  of  a  loss  by  fire  the  relation  of  the  parties 
is  changed  from  that  of  insurer  and  insured  to  that 
of  debtor  and  creditor;*  it  cannot  be  varied  by  parol 
evidence  of  verbal  agreements,  nor  by  expressions  of 
opinion.^ 

1.  Montgomery  v.  American  Central  Ins.  Co.,  108  Wis.  146, 84 
N.  W.  Rep.  175;  Michels  v,  Wtestem  Underwriters'  Assoc.,  139 
Mich.  417,  89  N.  W.  Rep.  56.  And  see  Vincent  v.  German  Ins. 
Co.,  120  Iowa,  272,  94  K  W.  Rep.  458.    And  see  Rules  29,  67. 

2.  Rutter  and  Hendrix  v.  Hanover  Ins.  Co.,  Ala.  , 
35  So.  Rep.  33 ;  Townsend  v,  Greenwich  Ins.  Co.,  86  App.  Div. 
323,  83  N.  Y.  Supp.  909,  aflfd.,  178  N.  Y.  634,  without  opinion. 

RULE  23. 
Appraisal  Limited  to  Determination  of  Amount. 

An  appraisal  and  an  award,  unless  otherwise  spe- 
cifically agreed,  only  operate  as  determining  the 
amount  of  loss;  the  question  of  liability  of  the  insur- 
ance company  remains  unaffected;*  appraisers  are 
limited  to  property  submitted  in  schedule  or  list  and 
have  no  authority  to  determine  what  articles  are  cov- 
ered by  the  policy.^ 

1.  Smith  V.  Herd  (Ky.),  60  S.  W.  Rep.  841;  Townsend  v. 
Greenwich  Ins.  Co.,  86  App.  Div.  323,  83  N.  Y.  Supp.  909,  affd., 
178  N.  Y.  634,  without  opinion. 

2.  American  Ins.  Co.  v.  Bell  (Tex.  Civ.  App.),  75  S.  W.  Rep. 
319.    And  see  Rules  49  and  59. 
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RULE  24. 

When  IfOBB  Payable  to  a  Mortgagee  —  Partners. 

The  insured  has  the  right  and  the  power  to  enter 
into  an  appraisal,  according  to  the  terms  of  the  policy, 
without  notice  to  the  mortgagee  to  whom  the  loss  is 
payable  and  without  his  approval  ;^  but  such  appraisal 
does  not  always  bind  the  mortgagee,  whose  rights,  if 
any,  are  fixed  at  time  of  loss  and  cannot  be  dimin- 
ished or  destroyed  by  the  insured's  subsequent  ac- 
tion,^ unless  he  participated  in  the  appraisal  f  or  had 
notice  ;*  submission  to  appraisal  by  one  partner  binds 
the  others.* 

1.  Chandos  v.  American  Ins.  Co.,  84  Wis.  184,  54  N.  W. 
Rep.  390,  22  Ins.  L.  J.  425. 

2.  Georgia  Home  Ins.  Co.  v.  Stein,  72  Miss.  943,  18  So.  Rep. 
414 ;  Morris  v.  German- American  Ins.  Co.,  14  Ky.  L.  Rep.  859 ; 
Bergman  v.  Commercial  Union  Assur.  Co.,  92  Ky.  494,  18 
S.  W.  Rep.  122. 

3.  Scania  Ins.  Co.  v.  Johnson,  22  Colo.  476,  45  Pac.  Rep.  431, 
25  Ins.  L.  J.  525. 

4.  Bergman  v.  Commercial  Assur.  Co.,  92  Ky.  494,  18  S.  W. 
Rep.  122. 

6.  Brink  v.  New  Amsterdam  Ins.  Co.,  5  Robt.  104. 
See  "Mortgagor  and  Mortgagee.^' 

RULE  25. 

Policy  of  the  Law  as  to  Place  of  Adjustment  and  Selection  of 

Appraisers  and  Umpire. 

The  policy  of  the  law  is  that  losses  be  adjusted 
where  they  occur  and  that  appraisers  and  the  umpire 
be  selected  in  the  vicinity  of  place  where  fire  occurs. 
An  insurance  company  or  its  appraiser  cannot  insist 
upon  the  selection  of  an  appraiser  or  umpire  at  a 
distant  point  from  where  property  was  destroyed, 
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when  the  assured 's  appraiser  offers  the  names  of  a 
number  of  proper  persons  to  act  in  that  capacity  who 
reside  in  the  vicinity.  The  conduct  of  the  company's 
appraiser  in  refusing  to  agree  upon  an  umpire  in  such 
a  case,  or  in  insisting  upon  the  selection  of  one  at  a 
distance,  amounts  to  a  refusal  to  proceed,  and  the 
appraisal  clause  no  longer  bars  an  action.^  Insured 
is  entitled  to  have  his  goods  appraised  at  their  value 
in  the  market  where  destroyed.* 

1.  Brock  V.  Dwelling-House  Ins.  Co.,  102  Mich.  583,  61 
N.  W.  Rep.  67,  24  Ins.  L.  J.  464 ;  Braddy  v.  New  York  Bowery 
Ins.  Co.,  115  N.  C.  354,  20  S.  E.  Rep.  477;  Hickerson  v,  Ger- 
man-American Ins.  Co.,  96  Tenn.  193,  33  S.  W.  Rep.  1041,  25 
Ins.  L.  J.  422 ;  Chapman  v.  Rockford  Ins.  Co.,  89  Wis.  572,  62 
N.  W.  Rep.  422;  Harrison  v.  Hartford  Ins.  Co.,  112  Iowa,  77,  83 
N.  W.  Rep.  820;  Niagara  Ins.  Co.  v.  Bishop,  154  111.  9,  39 
N.  E.  Rep.  1102,  affg.  49  111.  App.  388;  American  Cent.  Ins. 
Co.  V.  Simpson,  43  111.  App.  98;  McCnllough  v.  Phoenix  Ins. 
Co.,  113  Mo.  606,  21  S.  W.  Rep.  207;  Fowble  v.  Phoenix  Ins. 
Co.,  106  Mo.  App.  527,  81  S.  W.  Rep.  485.  And  see  Harrison 
V.  German-American  Ins.  Co.,  67  Fed.  Rep.  577. 

2.  Chapman  v.  Rockford  Ins.  Co.,  supra, 

RULE  26. 
Exact  Distance  not  Prescribed. 

While  neither  the  policy  nor  the  law  undertakes  to 
fix  the  exact  distance  from  place  of  fire  within  which 
the  appraisers  and  umpire  must  be  selected,  it  has 
been  held  that  the  company  cannot  insist  upon  the 
appointment  of  persons  living  200  miles  distant  from 
the  place  where  the  property  was  destroyed;*  and 
the  insured  cannot  be  required  to  submit  to  appraisal 
outside  his  own  State.^ 

1.  McCullough  V.  Phoenix  Ins.  Co.,  113  Mo.  606,  21  S.  W.  Rep. 
207;  Chapman  v.  Rockford  Ins.  Co.,  89  Wis.  572,  62  N.  W. 
I{ep.  422. 

8.  American  Central  Ins.  Co.  v.  Smipso9,  43  111.  App.  98. 
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RULE  27. 

Appraisal  Clause  Operati^B  Only  on  Bamacred  Property. 

The  appraisal  clause  operates  only  on  damaged 
property  and  not  on  that  totally  destroyed  ;*  but  may 
include  or  cover  a  dispute  as  to  whether  or  not  there 
was  a  total  destruction;^  or  a  dispute  as  to  whether 
certain  property  is  embraced  or  covered  by  the  policy ; 
if  the  company  refuses  to  proceed  with  appraisal  and 
to  include  such  disputed  property,  it  operates  as  a 
waiver  of  the  appraisal  condition  in  the  policy;^  but 
this  rule  does  not  prevent  an  appraisal  agreement  to 
include  all  or  other  property.* 

1.  Liverpool,  L.  &  G.  Ins.  Co.  v.  Colgin,  34  S.  W.  Eep.  291; 
Fire  Assoc,  v.  Colgin  (Tex.),  33  S.  W.  Rep.  1004;  Lang  v. 
Eagle  Fire  Co.,  12  App.  Div.  39,  42  K  Y.  Supp.  539;  Roeen- 
wald  V.  Phoenix  Ins.  Co.,  60  Hun,  172,  3  N.  Y.  Supp.  215.  And 
see  Commercial  Ins.  Co.  v.  Friedlander,  156  III.  695,  41  N.  E. 
Eep.  183,  24  Ins.  L.  J.  789. 

2.  Yendel  v.  Western  Assur.  Co.,  21  Misc.  348,  47  N".  Y. 
Supp.  141 ;  Williamson  v.  Liverpool,  L.  &  6.  Ins.  Co.  (C.  C.  A.), 
122  Fed.  Bep.  59.  But  see  and  compare  Williams  v,  Hart- 
ford Ins.  Co.,  64  Cal.  442. 

8.  Dee  &  Sons  Co.  v.  Key  City  Ins.  Co.,  104  Iowa,  167,  73 
N.  W.  Eep.  694. 

4.  See  Bule  29. 

Exception. —  In  Minnesota  the  court  seems  to  recognize  the 
appraisal  of  property  wholly  destroyed. 

Schrepfer  v.  Eockford  Ins.  Co.,  77  Minn.  291,  79  N.  W.  Bep. 
1005,  rehearing  denied,  79  N.  W.  Bep.  1026 ;  Gasser  v.  Sun  Fire 
Office,  42  Minn.  315,  44  N.  W.  Bep.  252.  And  so  in  Iowa. 
Adams  v.  N.  Y.  Bowery  Ins.  Co.,  86  Iowa,  6,  11,  61  N.  W.  Bep. 
1149.  And  so  in  Tennessee.  Palatine  Ins.  Co.  v.  Morton- 
Scott  Co.,  106  Tenn.  568,  61  S.  W.  Bep.  787.  And  see  Chippewa 
Lumber  Co.  v.  Phoenix  Ins.  Co.,  80  Mich.  116,  but  note  that  the 
policy  in  this  case  in  terms  required  that  the  award  should  fix 
the  amount  of  the  "  claim/'    See  Bule  28. 

The  conflict  between  this  Bule  and  Bule  28  following  is, 
explainable  in  differept  construction  by  the  courts.  It  might 
be  noted  that  the  Bosenwald  case  was  decided  under  the  old 
forms.    The  language  of  the  policy  was  changed  by  the  standard 
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form;  but  from  later  decisions  in  the  Appellate  Division  and 
Miscellaneous  Reports,  which  must  have  involved  a  construc- 
tion of  the  standard  form,  it  would  still  seem  to  be  construed 
substantially  the  same,  the  Rosenwald  case  being  recognized  as 
precedent  and  authority,  although  the  change  in  the  language 
does  not  appear  to  be  specially  considered  in  the  opinions.  The 
€ntire  language  of  the  standard  form  is  not  perfectly  clear  and 
distinct,  and  might  be  argued  to  be  open  to  either  construction. 
(See  Construction.) 

The  intent  to  make  the  clause  applicable  to  a  case  where 
property  is  wholly  destroyed  as  well  as  when  damaged  would 
seem  to  be  evidenced  by  the  language  in  a  previous  part  of  the 
standard  form  which'  provides  that  "  said  ascertainment  or  es- 
timate (i.  e.  of  the  loss  or  damage)  shall  be  made  by  the  in- 
sured and  this  company,  or,  if  they  differ,  then  hy  appraisers  as 
hereinafter  provided."    See  lines  2,  3,  109,  form,  page  475. 

Whether  this  clause  supplies  sufficient  evidence  of  intent,  the 
absence  of  which  was  made  the  foundation  of  the  reasoning  of 
the  opinion  in  the  Eosenwald  case  (see  50  Hun,  174),  or 
whether  the  words  '* as  hereinafter  provided'*  qualify  or  limit 
the  meaning  and  operative  force  of  the  language,  is  the  ma- 
terial question.  The  case  in  Tennessee,  cited  under  Rule  28, 
would  seem  to  adopt  the  former  view  in  construction. 

Had  the  clause  (see  Rule  1)  been  made  to  read  ^^  *  *  * 
the  appraisers  together  shall  then  estimate  and  appraise  the 
entire  loss  both  as  to  property  wholly  destroyed  and  damaged, 
stating  separately  sound  value  and  loss  or  damage  *  *  */' 
there  would  have  been  no  room  for  construction. 

The  subject  would  appear  to  be  involved  in  some  confusion 
and  will  probably  so  remain  until  a  clear  and  decisive  rule  is 
made  by  the  Court  of  Appeals. 

In  practice  the  matter  is  ordinarily  disposed  of  by  voluntary 
acquiescence  or  construction  by  the  parties  themselves,  as  ex- 
pressed in  a  written  agreement  for  appraisal  made  after  the 
loss,  it  being  usually  in  the  interest  of  the  insured  as  well  as 
the  company  to  have  the  entire  loss  disposed  of,  if  possible  and 
expedient,  in  the  one  appraisal. 

RULE  28. 

Demand  for  Exdusive  Appraisal  of  Saved  and  Damaged  Prop- 
erty not  Warranted. 

A  demand  for  the  exclusive  appraisal  of  saved  and 
damaged  property  is  not  warranted,  when  the  policy 
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16  broad  enough  in  its  terms  to  require  an  ascertain- 
ment of  the  entire  loss,  or  the  amount  of  the  loss,  in 
the  event  of  disagreement  as  to  such  amount;^  the 
standard  forms  authorize  the  appraisal  of  destroyed 
property.^ 

1.  Palatine  Ins.  Co.  v,  Morton-Scott  Co.,  106  Tenn.  658,  61 
S.  W.  Rep.  787;  Williamson  v.  Liverpool,  L.  &  G.  Ins.  Co, 
(C.  C.  A.),  122  Fed.  Eep.  69.    And  see  Rule  27,  " Exception.^' 

2.  Stout  V.  Phoenix  Assur.  Co.,  N.  J.  Eq.  ,  66  Atl.  Hep, 
691. 

RULE  29. 

If  Appraisal  Includes  ProjMrty  Wholly   Consumed,   Award 

Conclusive. 

Where  the  agreement  for  appraisal  made  after  the 
fire  as  to  the  amount  of  loss  includes  the  ascertainment 
of  loss  and  damage  to  goods  wholly  consumed,  as  well 
as  those  which  were  partially  consumed  or  damaged, 
and  the  award  affirmatively  shows  that  the  appraisers 
did  pass  upon  and  ascertain  the  loss  and  damage  to 
the  goods  consumed  as  well  as  to  those  damaged,  such 
award  is  conclusive  upon  the  theory  of  a  voluntary 
arbitration;^  and  the  award  is  not  binding  unless  they 
do  act  on  destroyed  property  as  well  as  damaged.' 

1.  Georgia  Home  Ins.  Co.  v.  KUne,  114  Ala.  366,  21  So.  Bep, 
968. 

2.  Butter  and  Kendrix  v,  Hanover  Ins.  Co.,  Ala.  ,  35 
So.  Eep.  33. 

RULE  30. 

Duty  of  Both  Parties  to  Act  in  Oood  Faith  —  Negotiations  for 

Gomproniiae. 

Both  the  insured  and  the  insurance  company  are 
imder  duty  to  act  in  good  faith  to  have  loss  ascer- 
tained as  provided  ;^  but  if  either  in  bad  faith  prevent 
it  or  unreasonably  delay  it  by  refusing  to  proceed, 
or  by  insisting  upon  selection  of  improper  appraisers, 
or  by  undue  interference  after  their  selection  in  the 
appointment  of  an  umpire  or  otherwise,  the  other 
party  is  absolved  from  further  obligation  to  have  ap- 
praisal ;  if  Buch  fault  be  i^ttributable  to  the  assured  it 
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is  a  defense  to  action  on  the  policy,  but  if  to  the  com- 
pany the  lack  of  an  award  will  not  defeat  a  recovery  ;* 
pendency  of  negotiations  for  a  compromise  does  not 
excuse  failure  to  proceed  with  an  appraisal.^  The 
question  of  fault  or  good  faith  is  one  for  the  jury.* 

1.  Silver  v.  Wiestem  Assur.  Co.,  164  N.  Y.  381,  58  N.  B. 
Eep.  284;  American  Cent.  Ins.  Co.  v.  Landau,  62  N.  J.  Bq. 
73,  49  Atl.  Rep.  738;  Phoenix  Ins.  Co.  v.  Camahan,  63  0\d% 
St.  268. 

2.  Western  Assnr.  Co.  v.  Hall,  120  Ala.  547,  24  So.  Rep. 
936 ;  Hall  v.  Western  Assur.  Co.,  133  Ala.  637,  32  So.  Rep.  257 ; 
Yendel  v.  Western  Assur.  Co.,  21  Misc.  348,  47  N.  Y.  Supp. 
141 ;  Harrison  v.  German-American  Ins.  Co.,  67  Fed.  Rep.  577 ; 
Harrison  v.  Hartford  Ins.  Co.,  112  Iowa,  77,  80  N.  W.  Rep. 
309;  Johnson  v.  Phoenix  Ins.  Co.,  69  Mo.  App.  226;  Reade  v. 
State  Ins.  Co.,  103  Iowa,  307,  72  N.  W.  Rep.  665.  And  see 
Uhrig  V,  Williamsburg  City  Ins.  Co.,  101  N.  Y.  362,  4  N.  E. 
Rep.  745,  affg.  31  Hun,  98 ;  Bishop  v.  Agricultural  Ins.  Co.,  130 
N.  Y.  488,  29  N.  E.  Rep.  844,  affg.  56  Hun,  642,  9  N.  Y.  Supp. 
350;  Niagara  Ins.  Co.  v.  Bishop,  49  111.  App.  388;  Caledonian 
Ins.  Co.  V,  Traub,  83  Md.  524,  35  Atl.  Rep.  13;  Continental 
Ins.  Co.  V.  Wilson,  45  Kans.  250,  25  Pac.  Rep.  629 ;  Braddy  if. 
N.  Y.  Bowery  Ins.  Co.,  115  N.  C.  354,  20  S.  E.  Rep.  477;  Chap- 
man V.  Rockford  Ins.  Co.,  89  Wis.  572 ;  McCullough  v.  Phoenix 
Ins.  Co.,  113  Mo.  606,  21  S.  W.  Rep.  207;  Powers  Dry  Goods 
Co.  V,  ImperiaMns.  Co.,  48  Minn.  380,  51  N.  W.  Rep.  123; 
Hickerson  v.  Gterman-American  Ins.  Co.,  96  Tenn.  193,  33  S.  W. 
Rep.  1041;  Connecticut  Ins.  Co.  v.  Cohen,  Md.  ,  55 
Atl.  Rep.  675;  Continental  Ins.  Co.  v.  Vallandigham,  Ky. 

,  76  S.  W.  Rep.  22;  British-American  Ins.  Co.  v.  Darragh, 
128  Fed.  Rep.  890,  63  C.  C.  A.  426 ;  Carp  v.  Queen  Ins.  Co., 
104  Mo.  App.  602,  79  S.  W.  Rep.  757 ;  Powble  v.  Phoenix  Ins. 
Co.,  106  Mo.  App.  527,  81  S.  W.  Rep.  485.  And  cases  cited 
Tinder  Rule  3. 

3.  Powers  Dry  Goods  Co.  v.  Imperial  Ins.  Co.,  supra. 

4.  Fowble  V,  Phoenix  Ins.  Co.,  supra;  Carp  v.  Queen  Ins.  Co., 
supra. 

RULE  31. 
Good  Faith  in  Attempted  £(election  of  ITmpire  Question  of  Fact. 

When  appraisers  have  proceeded  with  an  appraisal 
but  have  failed  to  agree  upon  an  umpire  as  result  of 
negotiations  with  that  object,  court  is  not  bound,  as 
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matter  of  law^  to  hold  that  assured  has  not  complied 
with  condition  of  the  policy  in  reference  to  an  ap- 
praisal and  to  dismiss  the  complaint  upon  that  ground. 
Defendant's  right,  under  such  circumstances,  is  to 
have  the  insured's  good  faith  in  endeavoring  to  com- 
ply with  the  condition  submitted  to  the  jury  as  a 
question  of  fact. 

Bademacher  v.  Greenwich  Ins.  Co.,  76  Him,  83,  27  N.  Y. 
Supp.  155.  And  see  Harrison  v.  German-American  Ins.  Co.,  67 
Fed.  Eep.  577;  Davenport  v.  Long  Island  Ins.  Co.,  10  Daly, 
635;  Connecticut  Ins.  Co.  v,  Cohen,  Md.  ,  55  Atl.  Rep. 
675. 

RULE  32. 

tTmpire  Bef using  to  Act,   if  Company  Delays   New  Appraisal^ 
Insured  May  Make  His  Assent  Conditional. 

Where  an  appraisal  fails  through  refusal  of  the 
umpire  to  act  and  the  insurance  company  delays  in 
attempting  a  new  appraisal,  such  new  appraisal  is  so 
far  voluntary  on  assured 's  part  that  he  may  make  it 
conditional ;  as,  for  instance,  that  the  company  should 
pay  the  award  when  made,  and  should  waive  the  sixty 
days'  period  prescribed  before  payment  could  be  de- 
manded; if  such  a  reasonable  condition  be  not  ac- 
cepted by  the  insurance  company  the  appraisal  clause 
is  no  bar  to  the  action. 

Michel  V.  American  Cent.  Ins.  Co.^i  17  App.  Div.  87,  44  N.  Y. 
Supp.  832. 

RULE  33. 
Duty  of  Parties  When  One  of  the  Appraisers  Befnses  to  Act. 

A  refusal  to  act  or  proceed  by  one  of  the  appraisers 
does  not  justify  the  abandonment  of  the  appraisal 
when  other  party  is  proceeding  in  good  faith;  it  is 
the  duty  of  the  assured  to  at  once  name,  or  offer  to 
name,  a  new  appraiser,  or  as  may  be  required  by  the 
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circomstanceSy  to  show  his  readiness  to  proceed,  if  he 
wishes  to  be  represented ;  otherwise  it  may  be  proper 
for  the  other  appraiser  and  the  umpire  to  proceed 
where  there  has  been  disagreement. 

American  Cent.  Ins.  Co.  v.  Landau,  62  N.  J.  Eq.  73,  49  AtL 
Eep.  738.    But  compare  Bules  64  and  71. 

RULE  34. 

SfFect  of  FaUure  to  Ag^ree  upon  Umpire  When  no  Question  of 

Fault  or  Good  Faith. 

When  appraisers  acting  in  good  faith  have  failed 
to  agree  upon  an  umpire  through  no  fault  of  either 
of  the  parties  to  the  appraisal,  the  assured  is  not 
thereby  relieved  from  complying  with  the  condition  as 
to  an  appraisal ;  it  is  his  duty  to  propose  the  selection 
of  other  appraisers,  or  he  must  agree  to  appointment 
of  new  appraisers  and  proceed  with  the  appraisal  if  de- 
manded by  the  insurance  company  ;^  bad  faith  will  not 
be  inferred  from  mere  refusal  to  agree  upon  an 
umpire.* 

1.  Westenhaver  v.  German-American  Ins.  Co.,  113  Iowa,  726, 
84  N.  W.  Rep.  717;  Vernon  Ins.  Co.  v.  Maitlen,  158  Ind.  393, 
63  N.  E.  Rep.  755 ;  Kersey  v.  Phoenix  Ins.  Co.,  Mich.  , 
97  N.  W.  Rep.  57 ;  Carp  v.  Queen  Ins.  Co.,  104  Mo.  App.  502, 
79  S.  W.  Rep.  757.  And  see  Spurrier  v.  La  Cloche  (1902),. 
App.  Cas.  446  (Eng.  P.  C). 

2.  Kersey  v.  Phoenix  Ins.  Co.,  supra, 

RULE  35. 

When  Appraisal  Fails  without  Fault  or  Misconduct  of  Insurance 

Company. 

Where  an  appraisal  fails  without  the  fault  or  mis- 
conduct of  the  insurance  company,  the  condition  still 
remains  in  force  as  precedent  to  right  of  action,  and 
it  is  the  duty  of  insured  to  seek  a  new  determination  of 
the  amount  of  loss  in  the  maimer  provided  for  by  the 
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contract,  unless  there  is  some  su£Scient  reason  why  such 
a  determination  has  become  unnecessary  or  impossible. 

Fisher  t;.  Merchants'  Ins.  Co.,  95  Me.  486,  50  Atl.  Bep.  282 ; 
Levine  v.  Lancashire  Ins.  Co.,  6G  Minn.  138,  68  N.  W.  Rep. 
866,  26  Ins.  L.  J.  36;  Kersey  v.  Phoenix  Ins.  Co.,  Mich. 

,  97  N.  W.  Bep.  57. 

RULE  36. 

Host  be  Some  Bvldenoe  of  Bad  Faith  on  Fart  of  the  Company 

to  BeUere  Inaured. 

Both  parties  are  equally  bound  to  act  in  good  faith 
in  accomplishing  the  object  of  an  appraisal,  and  when 
the  assured,  beyond  the  appointment  of  an  appraiser, 
has  taken  no  steps  to  render  it  effective  and  there  is 
no  evidence  of  bad  faith  on  part  of  the  insurance  com- 
pany, the  assured  is  not  relieved  from  compliance  with 
the  condition. 

Silver  v.  Western  Assur.  Co.,  164  N.  Y.  381,  58  N.  E,  Bep. 
284,  revg.  33  App.  Div.  450,  54  N.  Y.  Supp.  27 ;  WilUams  #. 
German  Ins.  Co.,  90  App.  Div.  413,  86  N.  Y.  Supp.  98.  And 
see  Connecticut  Ins.  Co.  v,  Cohen,  Md.        ,  55  Atl.  Rep. 

675. 

RULE  37. 

When  Appraisal  Fails  without  Fault  of  Either  Party. 

Provision  for  appraisal,  while  valid  and  binding,  is 
collateral  to  the  contract  of  insurance ;  and  if  appraisal 
fails  without  fault  of  either  party  to  the  contract,  they 
are  relegated  to  their  legal  rights,  independent  of  such 
provision. 

Western  Assur.  Co.  v.  Hall,  120  Ala.  547,  24  So.  Rep.  936, 
28  Ins.  L.  J.  349.  And  see  Pretzfelder  v.  Merchants^  Ins.  Co., 
116  N.  C.  491,  21  S.  E.  Rep.  302;  Braddy  v.  New  York  Bowery 
Ins.  Co.,  115  X.  C.  354,  20  S.  E.  Rep.  4*77;  Howard  Insurance 
Co.  V.  Hocking,  115  Pa.  St.  416;  Fritz  v.  British- American 
Ins.  Co.,  208  Pa.  St.  268,  57  Atl.  Rep.  573 ;  Western  Assur.  Co.  if. 
Decker,  98  Fed.  Rep.  381,  39  C.  C.  A.  383.  Compare  previous 
rules. 
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RULE  38. 

Effect  of  Apprttisttrs'  Dlsagreemezit  and  B»fn— 1  to  Proooed  a&d 
Failure  to  Agree  upon  Hew  Appraisers  —  Element  of  Bad 
Paith. 

Where  appraisers  disagree  and  refuse  to  go  on  and 
finally  break  up  without  making  an  award  and  there 
is  a  failure  to  agree  upon  new  appraisers,  the  parties 
are  relegated  to  their  legal  rights,  and  action  can  be 
maintained  upon  the  policy  without  the  appraisal. 
Where  appraisers,  or  a  majority  of  them,  fail  to  agree 
upon  an  award,  the  plaintiff  (unless  he  is  shown  to 
have  acted  in  bad  faith  in  selecting  his  appraiser)  is 
not  compelled  to  submit  to  another  appraisal  and  an- 
other delay,  but  may  forthwith  bring  his  action. 

Pretzfelder  v.  Merchants'  Ins.  Co.,  116  N.  C.  491,  496,  21 
S.  E.  Eep.  302,  123  N.  C.  164,  31  S.  E.  Eep.  470,  28  Ins.  L.  J. 
169,  following  Insurance  Co.  v.  Hocking,  115  Pa.  St.  416.  And 
see  Fritz  v.  British-American  Ins.  Co.,  208  Pa.  St.  268,  57 
Atl.  Rep.  573 ;  Perry  v.  Greenwich  Ins.  Co.,  N.  C.        ,  49 

S.  E.  Rep.  889.    Compare  previous  rules. 

RULE  39. 

Waiver  of  Bight  to  New  Appraisal  —  Fault  of  the  Company. 

Where  an  award  fails  without  fault  on  part  of  the 
insurance  company,  the  right,  if  any,  to  a  new  ap- 
praisal is  waived  where  it  is  not  asked  for,  and  where 
the  company  insists  upon  maintaining  proceedings  un- 
der first  appraisal;*  and  so  wherever  the  failure  to 
enter  upon  a  new  appraisal  is  the  fault  of  the  com- 
pany.^ 

1.  Levine  v.  Lancashire  Ins.  Co.,  66  Minn.  138,  68  N.  W. 
Rep.  855,  26  Ins.  L.  J.  36;  American  Ins.  Co.  v.  Bell  (Tex. 
Civ.  App.),  75  S.  W.  Rep.  319. 

2.  Davis  V.  Atlas  Assur.  Co.,  16  Wash.  232,  241,  47  Pac.  Rep. 
436,  439,  rehearing  denied.  16  Wash.  239,  47  Pac.  Rep.  485; 
Reade  v.  State  Ins.  Co.,  103  Iowa,  307,  72  N.  W.  Rep.  665. 

11 
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RULE  40. 

Appnds«n  Act  In  Qtywi-Jiidleial  OapadLtj  —  Should  be  Vrae  from 

Bias  or  Partialitj  —  Burden  of  PitMf. 

Appraisers  act  in  a  quasi-judicial  capacity  and 
should  be  free  from  all  bias  and  partiality  in  favor  of 
either  party;*  assured  is  not  bound  to  submit  to  an 
appraisal  by  interested  or  otherwise  incompetent  per- 
sons; but  interest,  partiality,  or  other  incompetency 
will  not  be  assumed;  the  burden  of  establishing  it 
rests  upon  the  assured  who  makes  objection  upon  that 
ground;*  but  if  either  party  acts  or  proceeds  with  an 
appraisal,  knowing  that  the  appraiser  is  objectionable, 
an  award  when  made  becomes  binding  and  conclusive.^ 

1.  Hickereon  v.  German-American  Ins.  Co.,  96  Tenn.  193,  33 
S.  W.  Rep.  1041,  26  Ins.  L.  J.  422;  N.  Y.  Mutual  Savings 
Assoc.  V.  Manchester  Assur.  Co.,  94  App.  Div.  104,  87  N.  Y. 
Supp.  1075. 

2.  Western  Assur.  Co.  v.  Hall,  120  Ala.  547,  24  So.  Rep.  936, 
28  Ins.  L.  J.  349. 

3.  Indiana  Ins.  Co.  v,  Boehm,  88  Ind.  578;  Produce  Re- 
frigerator Co.  V.  Norwich  Union  Ins.  Assoc.,  Minn.  , 
97  N.  W.  Rep.  876. 

RULE  41. 

Meaning:  of  Dlsinterestbd  —  Appraiser  not  an  Ag^emt — Conoeal- 
ment  —  Parties  Besponsible  for  His  Hegleet  or  Miscondnet 

The  word  ''disinterested'*  is  not  confined  to  lack  of 
pecuniary  interest  in  the  question  of  loss.  A  compe- 
tent and  disinterested  appraiser  means  one  who  is  not 
biased  or  prejudiced.  He  is  in  no  sense  the  agent  of 
the  party  appointing  or  nominating  him,  and  he  re- 
mains at  all  times  under  the  duty  to  be  fair  and  un- 
prejudiced. When  a  false  statement  is  made  by  the 
company's  agent  or  adjuster  in  regard  to  the  attitude 
of  a  proposed  appraiser  for  the  purpose  of  inducing 
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consent  to  his  appointment,  which  is  in  that  way  ob- 
tained, and  when  conceahnent  is  practiced  in  regard  to 
his  real  attitude  to  the  company  nominating  him  the 
fact  of  his  habitual  employment  by  it  and  other  in- 
surance companies  in  same  capacity  being  concealed, 
when  in  fact  he  is  not  disinterested,  good  ground  is 
shown  for  setting  aside  an  appraisal  which  is  grossly 
below  the  actual  loss  sustained,  although  it  has  been 
agreed  to  by  the  appraiser  selected  by  the  assured;^ 
an  appraiser  so  far  stands  for  the  party  appointing 
him,  that  the  latter  is  responsible  for  his  neglect  or 
misconduct,^  but  is  not  biased  or  prejudiced  simply 
because  he  is  indorser  on  assured 's  note.'  Whether 
competent  and  disinterested  a  question  of  fact.^ 

1.  Bradshaw  v.  Agricultural  Ins.  Co.,  137  N.  Y.  137,  32  N, 
E.  Eep.  1055,  22  Ins.  L.  J.  161 ;  Hall  v.  Western  Assur.  Co.,  133 
Ala.  637,  32  So.  Rep.  257;  Eernan  v.  Dutchess  County  Ins. 
Co.,  150  N.  Y.  190,  44  N.  E.  Rep.  698;  Kaiser  v.  Hambnrg- 
Biemen  Ins.  Co.,  59  App.  Div.  525,  69  N.  Y.  Supp.  344 ;  Royal 
Ins.  Co.  V.  Parlin  Co.,  12  Tex.  Civ.  App.  572,  34  S.  W-  Rep. 
401.  And  see  Glover  v.  Rochester  (Jerman  Ins.  Co.,  11  Wash. 
143 ;  Niagara  Ins.  Co.  v.  Bishop,  154  111.  9,  39  N.  E.  Rep.  1102 ; 
Produce  Refrigerator  Co.  v,  Norwich  Union  Assur.  Soc, 
Minn.        ,  97  N.  W.  Rep.  875. 

2.  Bishop  V.  Agricultural  Ins.  Co.,  130  K  Y.  488,  29  K  E. 
Rep.  844;  Austin  v,  Niagara  Ins.  Co.,  16  App.  Div.  86,  45  N. 
Y.  Supp.  106. 

8.  Bnllman  v.  North  B.  &  M.  Ins.  Co.,  159  Mass.  118,  34 
N.  E.  Rep.  169.    And  see  Rule  47. 

4.  National  Ins.  Co.  v.  O'Bryan,  Ark.  ,  87  S.  W.  Rep. 
129. 

RULE  42. 

Appraisers  Are  not  Partisans  —  Must  be  Impartial  —  Are  not 

B«presentative8  of  Either  Party. 

In  the  selection  of  appraisers  it  is  not  contemplated 
that  they  shall  represent  either  party  to  the  contro- 
versy or  be  a  partisan  in  the  cause  of  either,  nor  is  an 
appraiser  expected  to  sustain  the  views  or  further  the 
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interests  of  the  party  who  may  have  named  him.  And 
this  is  true  not  only  with  respect  to  estimating  the 
amount  of  the  loss,  but  also  with  reference  to  the  selec- 
tion of  an  umpire.  They  are  to  act  in  a  quasi-judicial 
capacity  and  as  a  court  selected  by  the  parties  free 
from  all  partiality  and  bias  in  favor  of  either  party, 
so  as  to  do  equ^l  justice  between  them.  They  must  be 
impartial  and  nonpartisan. 

Hall  V.  Western  Assur.  Co.,  133  Ala.  637,  32  So.  Bep.  257; 
Goodwin  v.  Merchants'  Ins.  Co.,  118  Iowa,  601,92  N.  W.  Bep. 
894.    But  compare  with  Bule  53. 

RULE  43. 

ComiMUiy  Must  Hame  Appraiser  Who  WIU  Act  Promptly  — 

Effect  of  Prevention  or  Delay. 

The  insurance  company  is  bound  to  choose  an  ap- 
praiser who  will  act  with  reasonable  promptness  in 
naming  an  umpire,  and  on  his  failure  to  do  so  to  re- 
place him  with  another ;  any  intentional  prevention  or 
unreasonable  delay  operates  to  relieve  the  assured, 
if  he  is  without  fault,  from  compliance  with  the  ap- 
praisal clause. 

Reade  v.  State  Ins.  Co.,  103  Iowa,  307,  72  N.  W.  Rep.  665 ; 
Harrison  v.  Hartford  Ins.  Co.,  112  Iowa,  77,  83  N.  W.  Rep.  820. 

RULE  44. 

Previous  Employment  by  Insnrance  Company  —  Conoealment  or 

MisrepreBentation. 

That  an  appraiser  is  friendly  to  the  insurance  com- 
panies and  had  been  frequently  employed  by  them  in 
same  capacity  does  not  of  itself  show  partiality,  espe- 
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cially  where  it  appears  that  assured 's  appraiser  was 
irieiidly  to  and  employed  by  him  and  agreed  with  the 
companies'  appraiser,  so  that  services  of  an  umpire 
were  not  needed  or  called  for;^  it  should  be  made  to 
appear  that  he  had  iormad  a  preconceived  opinion  or 
that  he  was  biased  or  prejudiced  ;^  or  that  there  was  an 
element  of  concealment,  misrepresentation,  or  fraud  in 
obtaining  his  selection.^  A  preconceived  opinion  as  an 
expert  derived  from  personal  inspection  does  not  of 
itself  disqualify  an  appraiser,  though  may  be  proper 
to  be  considered  by  a  jury/ 

1.  Reminc^on  Paper  Co.  v.  London  Assur.  Co.,  12  App.  Div. 
218,  43  N.  Y.  Supp.  431. 

2.  Stemmer  v.  Scottish  Ins.  Co.,  33  Oreg.  65,  53  Pac.  Rep. 
498,  27  Ins.  L.  J.  972;  Continental  Ins.  Co.  v,  Vallandigham, 

Ky.  ,  76  S.  W.  Rep.  22;  Produce  Refrigerator  Co.  r. 
Norwich  Union  Ins.  Assoc,         Minn.        ,  97  N.  W.  Rep.  876. 

8.  Cheney  v.  Martin,  127  Mass.  304.    See  Rule  41. 

4.  National  Ins.  Co.  v.  O'Bryan,  Ark.  ,  87  S.  W.  Rep. 
129. 

RULE  45. 
Facts  as  to  Previous  Employment  Should  not  be  Ck>ncealed. 

Previous  acting  in  same  capacity  does  not  of  itself 
disqualify  an  appraiser ;  there  must  be  actual  bias,  but 
the  facts  or  previous  relations  should  not  be  concealed. 

Cheney  v.  Martin^  127  Mass.  304. 

RULE  46. 

Appraiser  Named  by  Insured  a  Pnblie  Adjuster,   Partner,   or 

Agent  —  Question  of  Fact. 

The  fact  that  an  appraiser  named  by  assured  was  at 
one  time  a  public  adjuster,  or  had  been  the  partner  of 
an  agent  of  assured,  does  not  as  matter  of  law  render 
him  incompetent ;  the  question  whether  he  was  compe- 
tent and  disinterested  is  one  of  fact  for  a  jury. 

^loverson  v.  Hartford  Ins.  Co.,  17  Misc.  121,  39  X.  Y.  Sunp. 
329,  affg.  16  Misc.  286,  38  N.  Y.  Supp.  112,  reargument  denied, 
39  N.  Y.  Supp.  1128. 
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RULE  47. 

BMponiibility'  of  Parties  for  Negrleet  or  Kisconduct  of 

Appraisers. 

When  appraisers  are  appointed  they  stand  respec- 
tively for  the  parties  appointing  them.  If  either  im- 
properly neglects  his  duty  the  party  appointing  him  is 
responsible  for  snch  neglect.  If  either  insists  upon  an 
unreasonable  requirement  which  has  the  effect  to  de- 
feat an  appraisal  his  principal  is  responsible  therefor. 
If  either  refused  to  go  on  with  the  work  or  acted  in 
such  bad  faith  as  to  prevent  the  accomplishment  of 
the  appraisement  within  a  reasonable  time  the  prin- 
cipal of  the  other  appraiser  is  absolved  from  further 
compliance  with  the  condition  in  the  policy.  In  such  a 
case  it  must  be  said  that  the  appraisal  is  not  pending, 
but  has  been  abandoned. 

Niagara  Ins.  Co.  v.  Bishop^  49  111.  App.  388 ;  Bishop  v.  Agri- 
cultural Ins.  Co.,  130  N.  Y.  488,  29  N.  B.  Eep.  844;  Carp  t;. 
Queen  Ins.  Co.,  104  Mo.  App.  502,  79  S.  W.  Rep.  757 ;  Powble 
V.  Phoenix  Ins.  Co.,  106  Mo.  App.  527,  81  S.  W.  Bep.  485.  And 
see  iEtna  Ins.  Co.  v.  Davis  (Ky.),  55  S.  W.  Bep.  705. 

RULE  48. 

Appraisers  Must  not  Delay  on  Aoconnt  of  Advice  of  Insured's 
Counsel  —  Not  Obliged  to  Follow  Unsigned  Directions. 

Appraisers  are  not  justified  in  delaying  their  work 
by  a  difference  of  opinion  resulting  from  advice  of 
assured 's  counsel;  they  can  disregard  such  advice  and 
proceed  with  their  work,  leaving  law  questions  to  be 
determined  by  the  proper  tribunal.  Such  delay  is  not 
chargeable  to  the  assured;^  and  they  are  not  obliged 
to  follow  detailed  directions  indorsed  upon  the  sub- 
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mission  agreement,  but  nnsigned,  their  failure  to  do  so 
does  not  affect  validity  of  the  award.' 

1.  Austin  V.  Niagara  Ins.  Co.>  16  App.  Diy.  86^  45  N.  ST.  Supp. 
106. 

2.  Enright  t;.  Montauk  Ins.  Go.^  15  N.  Y.  Supp.  893,  61  Hun, 
625  (memo.9  not  reported). 

RULE  49. 

Insured  Bound  hj  His  InTsntory  —  Sffsot  of  Traud  hj  Com- 
pany's Adjuster. 

The  insured  is  bound  by  an  inventory  furnished  and 
certified  by  him  and  upon  which  appraisers  based  their 
award.  He  cannot  subsequently  complain  that  articles 
or  items  were  omitted  from  the  inventory  and  ap- 
praisal,^ but  otherwise  when  the  omissions  were  in- 
duced by  the  fraudulent  act  or  representation  of  the 
company's  adjuster.* 

1.  Kentucky  Chair  Co.  v.  Rochester  (German  Ins.  Co.  (Ky.), 
49  S.  W.  Bep.  780.  And  see  Chandos  v.  American  Ins.  Co.,  84 
Wis.  184. 

.  2.  Hemdon  v.  Imperial  Ins.  Co.,  110  N.  C.  279, 14  S.  E.  Bep. 
742.  And  see  Hong  Sling  v.  National  Ins.  Co.,  7  Utah,  441; 
Morley  v.  Liyerpool,  L.  &  G.  Ins.  Co.,  85  Mich.  210. 

RULE  50. 
lUBurad  Entitled  to  Hotice  and  Opportunity  of  Being:  Heard. 

The  insured  is  entitled  if  he  desires  and  does  not 
waive  it  to  have  notice  or  knowledge  of  the  meeting 
of  appraisers  and  an  opportunity  to  draw  their  atten- 
tion to  the  items  of  his  loss  and  make  representations 
and  explanations  to  them  concerning  the  nature  thereof 
and  thus  insure  a  consideration  of  his  entire  claim  and 
guard  against  omissions  and  misconduct.    Their  fail- 
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nre  or  refusal  to  listen  to  such  statement  may  be  an 
element  of  evidence  in  establishing  misconduct  or  that 
the  appraisers  were  not  unbiased,  unprejudiced,  and 
disinterested,  requiring  setting  aside  of  the  award;* 
unless  so  desired,  insured  not  entitled  to  notice  of  meet- 
ings  of  the  appraisers,  but  is  entitled  to  such  notice 
when  an  appraiser  and  umpire  act  together.^ 

1.  Kaiser  v,  Hamburg-Bremen  Ins.  Co.,  59  App.  Div.  625,  69 
N.  Y.  Supp.  344,  afl'd.,  172  N.  Y.  G(i3,  without  opinion;  Spring- 
field F.  &  M.  Ina.  Co.  v.  Payne,  57  Kans.  291,  46  Pac.  Rep.  315, 
26  Ins.  L.  J.  46;  Citizens'  Ins.  Co.  v.  Hamilton,  48  111.  App. 
693.  And  see  Vincent  v.  German  Ins.  Co.,  Iowa,  ,  94 
N.  W.  Ren.  458 ;  Stout  v.  Phoenix  Assur.  Co.,  N.  J.  Eq.  , 
56  Atl.  Rep.  691;  Sterling  v,  German-American  Ins.  Co., 

N.  J.  Eq.        ,  60  Atl.  Rep.  200 ;  Redner  v.  New  York  Ins.  Co., 
Minn.        ,  99  N.  W.  Rep.  886.    See  Rule  56. 

2.  Schmitt  v.  Boston  Ins.  Co.,  82  App.  Div.  234,  81  K  Y. 
Supp.  767 ;  Townsend  v.  Greenwich  Ins.  Co.,  86  App.  Div.  323, 
83  N.  Y.  Supp.  909,  affd.,  178  N.  Y.  634,  without  opinioiL 
And  see  Rules  61,  64,  64. 

RULE  51. 

Appndawu  Must  not   Proceed   Secretly   or  Independently— If 
Evldemoe  IMten,  Inanred  Must  Heto  Opportunity  of  Beinir 


Appraisers  cannot  proceed  by  secret  or  independent 
investigation,  nor  can  they  proceed  together  in  taking 
evidence  without  affording  assnred  or  his  counsel  an 
opportimity  of  being  present,*  but  an  individual  inves^ 
tigation  by  an  appraiser,  in  good  faith,  in  absence  of 
others,  does  not  necessarily  render  an  award  void.* 

1.  Clmstianson  v.  Norwich  Union  Ins.  Soc,  84  Minn.  526, 
88  N.  W.  Rep.  16;  Phoenix  Ins.  Co.  v.  Moore  (Tex.),  46  S.  W. 
Ren.  1131;  Citizens'  Ins.  Co.  v.  Hamilton,  48  111.  App.  593. 

2.  Farrell  v.  German-American  Ins.  Co.  175  Mass.  340,  56  N. 
E.  Rep.  572.     See  Rules  50,  54,  56. 
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RULE  52. 

Dnties  of  Appntisen  Substantially  SamJe  as  Arbitrators. 

The  appraisal  under  the  standard  form  while  not 
strictly  the  same  proceeding  as  an  arbitration  and  an 
award  at  common  law  or  under  a  statute,  and  the  de- 
cided cases  under  latter  are  not  always  applicable;* 
yet  appraisers  occupy  the  position  of  arbitrators  and 
their  duties  are  substantially  the  same.^ 

1.  Strome  v.  London  Assur.  Co.,  20  App.  Div.  571,  47  N.  Y. 
Supp.  481,  affd.,  162  X.  Y.  G27,  without  opinion.  And  see 
De  Groot  v.  Fulton  Ins.  Co.,  4  Robt.  504;  Hall  v.  Norwalk  Ins. 
Co.,  57  Conn.  105;  Zallee  v.  Laclede  Ins.  Co.,  44  Mo.  530;  Han- 
over Ins.  Co.  V.  Lewis,  28  Fla.  209,  10  So.  Rep.  297 ;  Bradshaw 
V.  A^icultnral  Ins.  Co.,  137  N.  Y.  137,  32  N.  E.  Rep.  1065; 
Enriffht  v.  Montauk  Ins.  Co.,  15  N.  Y.  Supp.  893. 

2.  Caledonian  Ins.  Co.  v.  Traub,  83  Md.  524,  531,  35  Atl.  Bep. 
13,  25  Ins.  L.  J.  791;  Kaiser  v.  Hamburg-Bremen  Ins.  Co.,  59 
Apn.  Div.  525,  69  N.  Y.  Supp.  344. 

In  England  the  proceeding  seems  to  be  subject  to  the  pro- 
visions of  the  Arbitration  Act.  Baker  v.  Yorkshire  Ins.  Go. 
(1892),  1  Q.  B.  144. 

RULE  53. 
Appraisal  not  an  Ordinary  Arbitration. 

An  appraisal  is  not  an  ordinary  arbitration  where 
the  parties  hear  witnesses  and  appear  by  counsel  and 
act  upon  sworn  evidence  only.  It  is  strictly  an  ap- 
praisal and  ascertainment  in  a  particular  manner  of 
the  amount  of  the  loss,  made  by  two  or  three  parties,  as 
the  case  may  be,  in  which  they  act  upon  their  own 
judgment,  with  such  information  as  they  can  obtain  in 
an  informal  way,  and  in  which  the  appraiser  chosen  by 
each  party  is  supposed  and  expected  in  a  restricted 
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fiense  to  represent  the  party  appointing  him  and  within 
reasonable  limits  to  see  to  it  that  no  legitimate  con- 
sideration favorable  to  the  party  so  appointing  him 
is  overlooked  by  the  other  appraiser. 

American  Gent.  Ins.  Go.  v.  Landau,  62  N.  J.  Eq.  73,  49  Atl. 
Bep.  738 ;  Schmitt  v.  Boston  Ins.  Co.,  82  App.  Div.  234,  81  ST. 
Y.  Supp.  767.  Gompare  with  Rule  42.  .And  see  Rules  50,  51, 
4ind  56. 

RULE  54. 
IMf eet  of  an  Appraisal  Bequired  in  a  Standard  Form  of  Policf. 

When  a  State  prescribes  in  a  standard  form  of  fire 
insurance  contract  and  requires  an  appraisal,  such 
appraisers  constitute  a  quasi  court,  subject  to  the 
principles  governing  common-law  arbitration.  Such  a 
board  should  sit  in  a  body  and  receive  evidence  offered 
by  the  respective  parties,  submitting  the  same  if  re- 
quired to  usual  tests  of  cross-examination.  While  the 
individual  members  are  prohibited  from  privately  col- 
lecting evidence  from  different  sources,  a  reasonable 
latitude  is  allowed  them  in  the  examination  of  the  prem- 
ises and  remnants  of  goods  for  the  purpose  of  better 
understanding  and  weighing  the  evidence  on  the  prin- 
cipal question  before  them,  viz.,  what  is  the  just  dam- 
age to  the  property  involved?  But  while  a  certain 
liberality  is  permissible  in  acquainting  themselves  with 
the  circumstances  surrounding  the  fire  without  the 
medium  of  witnesses,  such  a  board  is  not  selected  for 
the  purpose  of  seeking  evidence  secretly  and  deter- 
mining the  amount  of  loss  by  reason  of  such  personal 
knowledge.  The  appraisers  must  constitute  a  body  of 
•disinterested  men,  whose  business  it  is  to  proceed  in  a 
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judicial  and  impartial  manner  to  ascertain  the  facts  in 
controversy. 

Christiansen  i;.  Norwich  Union  Ins.  Soc.^  84  Minn.  526^  88 
N.  W.  Bep.  16;  Produce  Befrigeiator  Co.  v.  Norwich  Union 
Ins.  Assoc,  Minn.  ,  97  N.  W.  Eep.  875 ;  Redner  v.  New 
York  Ins.  Co.,         Minn.        ,  99  N.  W.  Rep.  886. 

.      RULE  55, 
Apprttisttrs  not  Limited  to  Kind  or  Quality  of  Evidence  —  Experts. 

Appraisers  are  not  limited  to  the  kind  or  quality  of 
evidence  which  may  be  considered  by  them ;  they  may 
call  in  an  expert  on  the  special  branch  or  point  involved 
and  give  such  weight  to  his  opinion  as  they  may  see  fit, 
if  adopted  as  their  own  best  judgment  in  good  faith. 

Bangor  Bank  v.  Niagara  Ins.  Co.,  85  Me.  68,  26  Atl.  Rep.  991. 

RULE  56. 

Dietinetion  as  to  Evidence  When  Property  WhoUy  Destroyed  or 

Damag^ed. 

While  appraisers  may  not  always  be  required  to 
take  evidence  as  to  the  damage  to  property  visible  and 
open  to  their  inspection,  as  to  property  wholly  de- 
stroyed or  not  so  visible  and  open  to  inspection,  ap- 
praisers necessarily  act  upon  information  or  evi- 
dence ;^  and  both  the  insured  and  the  company  should 
receive  notice  of  time  and  place  of  hearing.^ 

1.  Kaiser  v.  Hamburg-Bremen  Ins.  Co.,  59  App.  Div.  525,  69 
N.  Y.  Supp.  344,  affd.,  172  N.  Y.  663,  without  opinion ;  Spring- 
field F.  &  M.  Ins.  Co.  V.  Payne,  57  Kans.  291,  46  Pac.  Rep.  315, 
26  Ins.  L.  J.  46 ;  Citizens'  Ins.  Co.  v.  Hamilton,  48  111.  App.  593 ; 
Phoenix  Ins.  Co.  v.  Romeis,  15  Ohio  C.  C.  697;  Stemmer  v. 
Scottish  Ins.  Co.,  33  Oreg.  65,  53  Pac.  Rep.  498,  27  Ins.  L.  J. 
972.  And  see  Bangor  Savings  Bank  v.  Niagara  Ins.  Co.,  85  Me. 
68,  26  Atl.  Rep.  991.    And  see  Rule  50. 

2.  Continental  Ins.  Co.  v.  Garrett,  125  Fed.  Rep.  589,  60 
C.  C.  A.  395 ;  Stout  v.  Phoenix  Assur.  Co.,  K  J.  Eq.  , 
^6  Atl.  Rep.  691. 
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RULE  57. 

Appraisers'   Decision   as   to   Application   of   the   Description   in 
Policy  to  Property  in  Question  Conclusive. 

Appraisers  are  presumed  to  have  used  their  best 
judgment  in  ascertaining  what  particular  articles  or 
iten:s  of  property  were  embraced  within  the  words  of 
general  description  as  used  in  the  policy,  and  their 
decision  of  the  question  is  final  and  conclusive. 

Chandos  v,  American  Ins.  Co.,  84  Wis.  184,  22  Ins.  L.  J.  425, 
54  N.  W.  Eep.  390. 

RULE  58. 
Effect  of  Improper  Proposal  by  tlie  Company's   Appraiser. 

If  the  company's  appraiser  makes  an  improper 
proposal  to  the  assured 's  appraiser  the  insured  is  re- 
lieved of  any  obligation  to  continue  the  appraisal,  and 
where  new  appraisers  are  not  appointed  the  appraisal 
clause  is  no  defense  to  action  on  the  policy. 

Davis  V.  Guardian  Assur.  Co.,  87  Hun,  414,  34  N.  Y.  Supp. 
382,  affd.,  155  N.  T.  682,  on  opinion  below. 

RULE  59. 
Appraisers  Mnst  Follow  Agreed  Submitted  Schedule. 

Appraisers  have  no  authority  to  reject  items  in  a 
mutually  submitted  schedule  as  not  covered  by  the 
policy  ;^  the  award,  to  bo  binding,  must  be  pursuant  to 
the  agreement  of  appraisal  on  submission.^ 

1.  Adams  v.  New  York  Bowery  Ins.  Co.,  85  Iowa,  6,  51  N.  W. 
Rep.  1149. 

2.  Continental  Ins.  Co.  v.  Garrett,  125  Fed.  Rep.  589,  6ft 
C.  C.  A.  395 ;  Rutter  and  Hendrix  v.  Hanover  Ins.  Co.,         Ala. 

,  35  So.  Rep.  33. 
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RULE  60. 

PVooeedings  not  InTalld  for  Want  of  Oath  \jj  Appraisers. 

Proceeding  on  appraisal  and  an  award  are  not  ren- 
dered void  for  want  of  an  oath  by  the  appraisers. 

Zallee  v.  Laclede  Ins.  Go.^  44  Mo.  530;  Stout  v.  Phoenix 
Aflflur.  Co.,  N.  J.  Eq.        ,  66  Atl.  Rep.  691. 

RULE  61. 

Apinraisers  Miut  FoUow  Limitations  in  Policy  as  to  Amount  of 

Loss  or  Damage. 

Appraisers  in  estimating  or  ascertaining  the  loss 
are,  unless  otherwise  stipulated  by  agreement,  bound 
to  follow  the  terms  and  limitations  of  the  policy,  that 
the  loss  or  damage  should  in  no  event  exceed  what  it 
would  then  cost  to  repair  or  replace ;  if  the  umpire  or 
appraiser  ignore  or  refuse  to  act  upon  such  limitation 
of  their  power  and  authority,  it  renders  the  award 
void;*  so  they  are  bound  to  ascertain  and  determine 
sound  value.^ 

1.  Providence- Washington  Ins.  Co.  v.  Board  of  Education,  49 
W.  Va.  360,  38  S.  E.  Rep.  679. 

2.  Continental  Ins.  Co.  v.  Garrett,  125  Fed.  Rep.  589,  60 

VJ,       \J,      a,       OUOm 

RULE  62. 

AUowance  Must  be  Hade  for  Depreciation. 

Appraisers  should  make  proper  deduction  for  de- 
preciation by  use,  age,  condition,  location,  or  otherwise 
according  to  the  circumstances  of  the  particular  case. 

Michels  v.  Western  Underwriters*  Assoc.,  129  Mich.  417,  89 
N.  W.  Rep.  56. 

RULE  63* 

tTmpire  Hay  bto  Selected  after  Commencement  of  Appraisal. 

An  umpire  may  be  chosen  after  commencement  of 
appraisal  without  invalidating  the  award. 

Caledonian  Ins.  Co.  v.  Traiih,  83  Md.  524,  35  Atl.  Rep.  13. 
25  Ins.  L.  J.  791 ;  Chandos  r.  Amorican  Ins.  Co.,  84  Wis.  184, 
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54  N.  W.  Bep.  390,  22  Ins.  L.  J.  425;  London  ft  Lancashire 
Ins.  Co.  V.  Storrs,  71  Fed.  Bep.  120,  17  C.  C.  A.  645,  36  U.  S. 
App.  327,  25  Ins.  L.  J.  283.    See  Rules  10  and  67. 

RULE  64. 
When  Umpire  Has  Authoritj  to  Aet. 

The  umpire  has  no  authority  to  act  until  the  ap- 
praisers have  performed  their  duty  and  until  they 
finally  differ;*  but  if,  after  reaching  different  esti- 
mates of  the  loss,  one  of  the  appraisers  in  bad  faith 
endeavors  to  prevent  further  conference  or  to  post- 
pone it  for  some  ulterior  purpose,  then  the  other  ap- 
praiser acting  in  good  faith  has  a  right  to  regard  their 
differences  as  a  final  disagreement^  and  thereupon  to 
call  in  the  umpire  f  but  notice  and  opportunity  of  being 
heard  should  be  given." 

1.  Broadway  Ins.  Co.  v.  Doying,  56  N.  J.  L.  669,  27  Atl.  Bep. 
927,  23  Ins.  L.  J.  394;  Caledonian  Ins.  Co.  v.  Traub,  83  Md. 
524,  35  Atl.  Bep.  13,  25  Ins.  L.  J.  791,  86  Md.  86,  37  Atl.  Bep. 
782,  27  Ins.  L.  J.  493;  British-American  Ins.  Co.  t;.  Darragh, 
128  Fed.  Bep.  890,  63  C.  C.  A.  426. 

2.  Broadway  Ins.  Co.  v.  Doying,  supra. 

8.  Schmitt  v.  Boston  Ins.  Co.,  82  App.  Div.  234,  81  N.  Y. 
Supp.  767. 

RULE  65. 
IHitj  of  the  trmpire. 

It  is  the  duty  of  the  umpire  to  examine  and  consider 
the  appraisement  of  each  appraiser  before  arriving  at 
his  own  determination;  where  he  acts  in  a  hasty  and 
perfunctory  manner  and  listens  only  to  one  appraiser 
and  neglects  or  refuses  to  hear  the  other,  it  is  sufficient 
misconduct  to  authorize  a  court  of  equity  to  set  aside 
the  award.*  An  award  is  not  rendered  void  because  an 
umpire,  acting  in  good  faith,  adopts  as  his  own  the 
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opinion  of  a  third  person  skilled  in  a  special  branch 
embraced  in  the  appraisal.^ 

1.  Strome  v.  London  Assur.  Co.,  20  App.  Div.  571,  47  N.  Y^ 
Supp.  481,  aflfd.,  162  N.  Y.  627,  without  opinion;  Schmitt  v. 
Boston  Ins.  Co.,  82  App.  Div.  234,  81  N.  Y.  Supp.  767 ;  N.  Y. 
Mutual  Saving  Assoc,  v.  Manchester  Assur.  Co.,  94  App.  Div^ 
104,  87  N.  Y.  Supp.  1075;  British-American  Assur.  Co.  v. 
Darragh,  128  Fed.  Hep.  890,  63  C.  C.  A.  426. 

2.  Bangor  Savings  Bank  v.  Niagara  Ins.  Co.,  85  Me.  68,  2G 
Atl.  Rep.  991. 

RULE  66. 
Appraisers  Have  no  Bight  to  Hake  an  Additional  Award. 

Appraisers  having  delivered  an  award  have  no  right 
to  make  an  additional  award  in  the  absence  of  further 
agreement  upon  the  subject. 

Eddy  V.  London  Assur.  Co.,  65  Hun,  307,  20  N".  Y.  Supp.  216. 

RULE  67. 

Award  Binding  —  Does  not  Depend  upon  Aoooptanoe,  Tender,  or 

Payment. 

An  award  of  appraisers  is  binding  even  although  the 
details  connected  with  the  appointment  of  the  apprais- 
ers and  the  appraisement  itself  are  not  in  strict  ac- 
cordance with  the  requirements  of  the  policy.  It  is 
perfectly  competent  for  the  parties  to  waive  or  vary 
any  or  all  of  the  conditions  of  the  policy  as  to  the  time 
and  mode  of  appraisal ;  they  may  voluntarily  and  mu- 
tually agree  to  refer  questions  to  appraisers  without 
any  previous  disagreement  as  to  amount  of  loss/  and 
the  binding  effect  of  an  award  does  not  depend  upon  ac- 
ceptance, tender,  or  payment.* 

1.  London  &  Lancashire  Ins.  Co.  1;.  Storrs,  71  Fed.  Bep.  120, 
17  C.  C.  A.  646,  36  U.  S.  App.  327,  26  Ins.  L.  J.  283 ;  Reming- 
ton  Paper  Co.  v.  London  Assnr.  Co.,  12  App.  Diy.  218,  43  N.  7. 
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Supi).  431 ;  Springfield  P.  &  M.  Ins.  Co.  v.  Payne,  67  Kans.  291, 
46  Fac.  Kep.  316,  26  Ins.  L.  J.  46.  And  see  Hall  v,  Norwalk 
Ins.  Co.,  67  Conn.  105,  17  Atl.  Rep.  356;  Enright  v.  Montauk 
Ins.  Co.,  15  N.  Y.  Supp.  893,  afifd.  on  opinion  below,  142  N.  Y. 
iiG^.  37  N.  E.  Eep.  570. 

2.  Hanover  Ins.  Co.  v.  Lewis,  28  Fla.  209.  And  see  Rules 
22,  29. 

RULE  68. 
Award  Final    and  Conclusive  —  Wlien  Bendered  Void. 

In  the  absence  of  fraud  or  misconduct  the  determina- 
tion  of  appraisers  in  an  award  properly  made  is  con- 
elusive  and  cannot  be  set  aside  merely  for  claimed  in- 
adequacy *  or  excessiveness  ;^  but  an  award  may  be  so 
grossly  inadequate  that  vrhen  it  appears  in  connection 
that  company 's  appraiser  controlled  both  the  other  ap- 
praiser and  the  umpire,  or  was  not  in  fact  disinterested 
and  impartial,  it  is  ground  for  setting  same  aside;' 
and  so  where  appraiser  acts  under  assured 's  direction, 
and  not  on  his  own  judgment,  examination,  and  investi- 
gation, but  arrives  at  result  on  assured 's  bills,  invoices, 
and  books,  it  is  such  misconduct  as  to  void  the  award.^ 

1,  Stemmer  v,  Scottish  Ins.  Co.,  33  Orerr.  65,  53  Pac.  Rep.  498, 
27  Ins.  L.  J.  972 ;  Strome  v.  London  Assur.  Co.,  20  App.  Div. 
571,  47  N.  Y.  Supp.  481,  affd.,  1C2  N.  Y.  627,  without  opinion. 
And  Bee  Fleming  v.  Phoenix  Assur.  Co.,  75  Hun,  530,  27  N.  Y. 
Supp.  488. 

2.  Hartford  Ins.  Co.  v.  Bonner  Mercantile  Co.,  56  Fed.  Rep. 
378,  15  U.  S.  App.  134,  5  C.  C.  A.  524. 

8.  Glover  v.  Rochester  German  Ins.  Co.,  11  Wash.  143,  39  Pac. 
Rep.  380 ;  Royal  Ins.  Co.  v.  Parh'n  Co.,  12  Tex.  Civ.  App.  572, 
34  S.  AV.  Rep.  401 ;  Bradshaw  v.  Agricultural  Ins.  Co.,  137  N.  Y. 
137 ;  Kaiser  v.  Hamburg-Bremen  Ins.  Co.,  59  App.  Div.  525,  69 
N.  Y.  SuDp.  344;  Insurance  Co.  of  N.  A.  v.  Hegewald,  161  Ind. 
631,  66  N.  E.  Rep.  902.  And  see  Perry  v,  Greenwich  Ins.  Co., 
N.  C.        ,  49  S.  E.  Rep.  889. 

4.  Hartford  Ins.  Co.  v,  Bonner  Mercantile  Co.,  44  Fed.  Rep. 
151. 
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RULE  69. 

Courts  Will  not  Interfere  with  Award  —  Strong  Froof  Beqnired 

—  When  set  Aside, 

The  settled  doctrine  of  the  decisions  precludes  an 
investigation  by  the  court  after  an  award  has  been 
properly  made  of  the  question  of  the  measure  of  dam- 
age, unless  there  was  corruption  or  partiality  of  the 
appraisers  or  misconduct  during  the  course  of  the  ap- 
praisal, or  fraud  in  the  opposite  party;*  it  requires 
strong  proof  of  fraud,  accident,  mistake,  or  conceal- 
ment to  justify  interference  by  the  court  with  an 
award;  neither  error  of  judgment  nor  mistake  of  fact, 
unless  gross  and  palpable,  affords  any  ground;^  in 
absence  of  fraud  or  dishonesty  an  award  cannot  be 
set  aside  for  mistakes  or  omissions  of  the  appraisers 
unless  same  appear  upon  face  of  the  appraisal  and 
award  itself;'  exclusion  of  pertinent  or  material  evi- 
dence by  appraisers  is  usually  fatal  to  an  award;*  or 
proceeding  without  notice  to  assured  and  appraisers  or 
without  affording  opportunity  of  being  heard  ;^  but  re- 
fusal to  hear  evidence  does  not  necessarily  make  void 
the  award.* 

1.  Hartford  Ins.  Co.  v.  Bonner  Mercantile  Co.,  66  Fed.  Rep. 
378,  15  U.  S.  App.  134,  5  C.  C.  A.  634,  22  Ins.  L.  J.  801 ;  Bar- 
nard V.  Lancashire  Ins.  Co.  (C.  C.  A.),  101  Fed.  Rep.  36; 
Robertson  v.  Lion  Ins.  Co.,  73  Fed.  Rep.  928.  And  see  Fleming 
V.  Phoenix  Asstit.  Co.,  75  Hun,  530 ;  Indiana  Ins.  Co.  v.  Brehm, 
88  Ind.  678;  Morley  v.  Liverpool,  L.  &  6.  Ins.  Co.,  85  Mich. 
210;  Liverpool,  L.  &  G.  Ins.  Co.  v.  Goehring,  99  Pa.  St.  13; 
Springfield  Ins.  Co.  v.  Payne,  57  Kans.  291 ;  Stockton  Works  v. 
Glens  Falls  Ins.  Co.,  98  Cal.  557,  33  Pac.  Rep.  633;  Cassidy 
V,  Royal  Exchange  Ins.  Co.,  Me.        ,  59  Atl.  Rep.  549; 

Billmyer  v,  Hamburg-Bremen  Ins.  Co.,  W.  Va.         ,  49 

8.  E.  Rep.  901. 

•    12 


178  FntB  Insubakce. 

2.  Bates  v.  British  American  Ins.  Co.^  100  Oa.  249,  28  S.  E. 
Bep.  155.  And  see  Mosness  i;.  German-American  Ins.  Co.,  50 
Minn.  341,  52  N.  W.  Rep.  932;  ^Etna  Ins.  Co.  i;,  Davis  (Ky.), 
55  S.  W.  Rep.  705 ;  Vincent  v.  German  Ins.  Co.,  120  Iowa,  272, 
94  N.  W.  Rep.  458. 

3.  Remington  Paper  Co.  i;.  London  AJssnr.  Co.,  12  App.  Div. 
218,  43  N.  Y.  Supp.  431 ;  Stemmer  v.  Scottish  Ins.  Co.,  33  Oreg. 
65,  53  Pac.  Rep.  498,  27  Ins.  L.  J.  972.  And  see  Caledonian 
Ins.  Co.  V.  Traub,  80  Md.  214,  30  Atl.  Rep.  904. 

4.  Mosness  i;.  German-American  Ins.  Co.,  50  Minn.  341,  52 
N.  W.  Rep.  932 ;  Canfield  v.  Watertown  Ins.  Co.,  55  Wis.  419 ; 
Springfield  F.  &  M.  Ins.  Co.  v.  Payne,  57  Kans.  291,  46  Pac. 
Rep.  315,  26  Ins.  L.  J.  46 ;  Stemmer  v,  Scottish  Ins.  Co.,  supra. 

6.  Linde  v.  Republic  Ins.  Co.,  50  N.  Y.  Super.  362 ;  Hills  v. 
Home  Ins.  Co.,  129  Mass.  345 ;  Schreiber  v.  German-American 
Ins.  Co.,  43  Minn.  367;  Phoenix  Ins.  Co.  v.  Moore  (Tex.  Civ. 
App.),  46  S.  W.  Rep.  1131.    And  see  cases  under  note  1,  supra, 

6.  Hall  V.  Norwalk  Ins.  Co.,  57  Conn.  105;  Liverpool,  L.  & 
G.  Ins.  Co.  V.  Goehring,  99  Pa.  St.  13.  And  see  Stemmer  v. 
Scottish  Ins.  Co.,  supra;  Vincent  v.  German  Ins.  Co.,  120  Iowa, 
272,  94  N.  W.  Rep.  458. 

RULE  70. 
Award  Cannot  Exceed  Amount  of  Poliej. 

The  amount  of  the  award  cannot  exceed  the  amount 
of  the  policy. 

Imperial  Ins.  Co.  v.  Kieman,  83  Ky.  469. 


RULE  71. 

Award  Invalid  When  Xade  by  Vmpire  and  One  of  the  Apprais- 
en,  When  Other  Withdraws  before  Completion  of  Appraisal. 

Where  one  of  the  appraisers  withdraws  before  the 
completion  of  the  work  of  appraisal,  and  the  award  is 
then  made  by  the  other  appraiser  and  the  nmpire,  the 
award  is  invalid  because  not  made  in  accordance  with 
the  policy  which  requires  combined  action  by  the  ap- 
praisers.   If  the  withdrawal  of  the  appraiser  is  at  in- 
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stigation  of  the  insured,  it  defeats  recovery ;  otherwise, 
where  he  is  not  in  fault ;  it  is  a  question  for  a  jury. 

Caledonian  Ins.  Co.  i;.  Tranb,  83  Md.  524,  35  AtL  Bep.  13/  25 
Ina.  L.  J.  791. 

RULE  73. 
Award  Binding  Only  to  Xztant  of  Sabjoot-Xatter  Sobmittod. 

An  award  is  binding  only  to  the  extent  of  the  subjeet- 
matter  submitted  and  acted  upon  by  the  appraiser^ 
when  confined  to  visible  damaged  property  it  does  not 
exclude  subsequent  claim  and  evidence  of  other  and 
additional  proper  loss  and  damage. 

Hong  Sling  v.  Scottish  Union  Ins.  Co.,  7  Utah,  441,  27  Eac. 
Eep.  170.  And  see  Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.,  110 
K  C.  176,  14  S.  E.  Rep.  731 ;  Commercial  Ins.  Co.  r.  Fried- 
lander,  156  111.  696,  41  N.  E.  Rep.  183 ;  Liverpool,  L.  &  G,  Ins. 
Co.  V.  Colgin  (Tex.),  34  S.  W.  Rep.  291 ;  Rntter  and  Hendrix  v. 
Hanover  Ins.  Co.,         Ala.        ,  35  So.  Rep.  33. 

RULE  73. 

Conoealoifnit  of  Xaterlal  Bvldanoe  by  Insured. 

Concealment  of  material  evidence  by  the  assnred 
may  operate  as  evidence  of  a  f  rand  avoiding  an  award 
in  consequence  of  it. 

Stockton  Works  i;.  Olens  Falla  Ins.  Co.,  98  Cal.  557,  33  Bac 
Rep.  633. 

RULE  74. 
Award  not  Set  A«lde  on  Xvldence  of  Ofher  Independnit 


An  award  will  not  be  set  aside  on  ground  of  fraud, 
mistake,  or  inadequacy,  upon  evidence  of  independent 
appraisers  employed  subsequently  by  the  assured,  and 
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who  form,  their  estimate  mainly  from  what  is  told 
them  by  the  assured  and  who  do  not  have  the  sanie 
opportunities  of  personal  examination  as  those  by 
whom  the  award  was  regularly  made,  notwithstanding 
a  great  discrepancy  or  difference  in  the  amounts. 

Michels  v.  Western  Underwriters'  Assoc.,  129  Mich.  417,  89 
y.  W.  Rep.  66. 

RULE  75. 


0  .    » 


Company  Cannot  Betain  Advantage  of  Award  Obtained  by  Fraud 
of  Adjuster  on  Claim  That  He  Had  no  Authority  to  Act. 

An  insurance  company  cannot  retain  the  advantage 
of  an  award  by  appraisers  when  held  void  through 
fraud  by  the  plea  that  the  adjuster  guilty  of  the  fraud 
did  pot  represent  it  and  was  not  authorized  to  act  in 
its  behalf. 

Kaiser  v.  Hamburg-Bremen  Ins.  Co.,  59  App.  Div.  525,  60 
N.  Y.  Supp.  344,  affd.,  172  N.  Y.  663,  without  opinion. 

RULE  76. 
Heanlng  of  Misconduct  by  Appraisers. 

Misconduct  requiring  the  setting  aside  of  an  award 
by  appraisers  does  not  necessarily  mean  an  evil  inten- 
tiion  as  an  essential  ingredient ;  there  may  be  unfairness 
or  acts  contrary  to  power  and  authority  or  m  excess 
of  it  without  imputing  improper  motives  to  the  ap- 
praisers. 

Providence-Washington  Ins.  Co.  v.  Board  of  Education.  49 
\V.  Va.  360,  38  S.  E.  Rep.  679;  Kearney  t;.  Washtenaw  Ins.  Co., 
r2()  Mich.  246,  85  N.  W.  Rep.  733;  N.  Y.  Mutual  Savings  Assoc. 
r.  Manchester  Assur.  Co.,  94  App.  Div.  104,  87  X.  Y.  Supp. 
1075. 
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RULE  77. 

IMj  ol  PartlM  whmk  Award  Objected  to  on  Oroimd  of  Fntud 

or  Xisoomdiiet. 

If  an  award  is  objected  to  or  attacked  upon  the 
ground  of  fraud  or  misconduct  of  the  appraisers,  and 
one  party  to  the  controversy  notifies  the  other  of  that 
fact,  demanding  a  reappraisement  on  account  of  such 
misconduct,  it  then  becomes  the  duty  of  the  other  party 
to  investigate  the  validity  of  the  charges  and  determine 
whether  or  not  he  will  abide  by  the  award  or  submit 
to  a  reappraisement ;  and  if  it  is  determined  to  abide 
by  the  award  and  refuse  to  submit  to  a  reappraisement 
the  party  is  thereby  estopped  from  thereafter  demand- 
ing another  appraisement  in  case  the  charges  shall 
prove  to  be  sustained.  This  rule  applies  impartially  to 
action  of  either  party. 

Christianson  v,  Norwich  Union  Ins.  Soc,  84  Minn.  526,  88 
N.  W.  Rep.  16;  Produce  Refrigerator  Co.  v.  Norwich  Union  Ins. 
Assoc,         Minn.        ,  97  N.  W.  Rep.  875. 

RULE  78. 
Award  Void  for  Vncortainty. 

■ 

An  award  is  void  for  uncertainty  when  no  amount 
is  named  or  means  indicated  by  which  it  can  be  found. 

St.  Panl  P.  &  M.  Ins.  Co.  v.  Gotthelf,  35  Nebr.  351,  53  k  W. 
Rep.  137,  22  Ins.  L.  J.  34. 

RULE  79. 
Award  not  Limited  by  Two-thirdB  Claiuie  in  Toliejr,  ' 

An  appraisal  and  award  of  actual  damage,  with 
proper  deductions  is  not  an  appraisal  of  thie  value  of 
a  building,  and  hence  the  award  is  not  limited  or  af- 
fected by  a  two-thirds  value  clause  in  the  policy. 

Snowden  v.  Kittannihg  Ins.  Co.,  122  Pa.  St  602.       ^  ^   ** 
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RULE  80. 

JTot  Veoesaary  to  Batum  or  Tender  Xoney  Beo^ived  under  4 

Void  Award  before  Suit  in  Eqnily. 

Where  the  assured  brings  suit  in  equity  to  set  aside 
an  award,  it  is  not  necessary  to  first  tender  the  money 
which  has  been  received  thereunder,  but  it  is  necessary 
to  offer  to  restore  the  same  in  the  complaint  and  to 
make  the  same  offer  on  the  trial;  the  only  exception 
is  where  concededly  the  assured  is  entitled  in  any  event 
to  all  that  has  been  received. 

Remington  Paper  Co.  v.  London  Assur.  Co.,  12  App.  Div.  218, 
43  N.  Y.  Supp.  431.  And  see  Townsend  v.  Greenwich  Ins.  Co., 
39  Miflc.  87,  78  N.  Y.  Supp.  897,  affd.,  86  App.  Div.  323,  83  N. 
Y.  Supp.  909,  affd.,  178  N.  Y.  634,  without  opinion.     ♦ 

RULE  81. 

Becovery  of  Internet  when  Award  Set  Aside. 

Where  assured  brings  his  suit  to  set  aside  an  award 
of  appraisers  and  to  recover  on  the  policy  he  should 
not  be  allowed  to  recover  interest  until  decree  is  en- 
tered, because  the  award  being  rejected  there  was  noth- 
ing to  compute  interest  on. 

Stemmer  v.  Scottish  Ins.  Co.,  33  Oreg.  65, 27  Ins.  L.  J.  992,  53 
Paci  Bep.  498. 

RULE  82. 
BeBMdy  of  iBflured  when  Award  daimed  to  be  Void. 

If  award  is  claimed  by  the  assured  to  be  void  on  the 
ground  of  fraud,  in  a  State  where  under  a  Code  of 
Practice  both  legal  and  equitable  relief  may  be  ob- 
tained in  the  same  suit  or  court,  action  may  be  brought 
upon  the  policy,  and  if  the  company  sets  up  the  award 
as  a  defense,  assured  may  under  a  reply,  or  without  a 
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reply,  where  that  is  not  required,  prove  upon  the  trial 
the  facts  making  void  the  award  ;^  or  in  the  complaint 
upon  the  policy  assured  may  set  forth  the  facts  and 
ask  to  have  the  award  set  aside.^  If  insured  fails  to 
establish  right  to  equitable  relief,  his  complaint  must 
state  facts  entitling  him  to  judgment  at  law  upon  the 
policy.^ 

1.  Sullivan  v.  Traders'  Ins.  Co.,  169  N.  Y.  213,  62  K  E. 
Bep.  146. 

2.  Maher  v.  Home  Ins.  Co.,  75  App.  Div.  226,  78  N.  Y.  Supp. 
44;  Vincent  v.  German  Ins.  Co.,  120  Iowa,  272,  94  N.  W.  Eep. 
458. 

3.  Bellinger  v.  German  Ins.  Co.,  95  App.  Div.  262,  88  N.  Y. 
Supp.  1022. 

RULE  83. 

Bemedy  when  Distinction  between  Common-Law  and  Equity 
Practice  Prevails  —  Burden  of  Proof  —  Ko  Cause  of  Action 
on  Award  Itself. 

In  a  State  where  the  distinction  between  the  com- 
mon-law and  equity  practice  prevails,  in  an  action  at 
law  upon  the  policy,  the  award  is  conclusive  and  evi- 
dence to  impeach  it  is  not  admissible;  either  party 
desiring  to  attack  it  must  have  resort  to  a  court  of 
equity,^  but  otherwise  in  a  State  where  such  distinction 
does  not  prevail.  Where  a  company's  answer  to  an 
action  upon  the  policy  sets  up  an  award  its  validity 
may  be  attacked  in  reply  or  by  proper  evidence  and 
determined  in  same  action;^  and  in  such  a  case  the 
burden  of  proof  rests  upon  the  party  asserting  it  to 
establish  the  fraud  or  other  fact  invalidating  the 
award.'  There  is  no  cause  of  action  on  the  award  itself 
independent  of  the  terms  and  conditions  of  the  policy,* 
unless  coupled  with  an  express  promise  to  pay  it.^ 

1.  Eobertson  v.  Scottish  Union  Ins.  Co.,  68  Fed.  Eep.  173; 
Billmyer  v,  Hamburg-Bremen  Ins.  Co.,  W.  Va.  ,  49  S.  E. 
Bep.  901 ;  Fire  Assoc.,  v.  Allesina,  Oreg.  ,  77  Pac.  Eep. 
123. 

2.  Davis  V.  Atlas  Assnr.  Co.,  16  Wash.  232,  47  Pac.  Eep.  436, 
rehearing  denied,  16  Wash.  239,  47  Pac.  Eep.  485 ;  Phoenix  Ins. 
Co.  V,  Eomeis,  15  Ohio  C.  C.  697;  Canfield  v.  Watertown  Ins. 
Co.,  55  Wis.  419,  13  N.  W.  Eep.  252.    And  see  Eule  82. 
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3.  German-American  Ins.  Co.  v.  JohnBon^  4  Kans.  App.  35.7, 
46  Pac.  Rep.  972. 

4.  Soars  v.  Home  Ins.  Co.,  140  Mass.  343,  6  N.  E.  Rep.  149 ; 
Haslinger  v.  Long  Island  Ins.  Co.,  62  Mich.  144;  British- 
American  Ins.  Co.  V.  Darragh,  128  Fed.  Rep.  890,  63  C.  C.  A. 
426;  Billmyer  v,  Hamburg-Bremen  Ins.  Co.,  W.  Va.  , 
49  S.  E.  Rep.  901. 

6.  Stockton  Works  v.  Glens  Falls  Ins.  Co.,  98  Cal.  557,  33 
Pac.  Rep.  633. 

RULE  84. 

Comppetency  of  Evidence  of  Appraisers. 

In  an  action  brought  on  a  policy  and  to  set  aside  an 
award  of  appraisers  it  is  competent  for  one  of  the  ap- 
praisers who  refused  to  join  in  the  award  to  testify  to 
acts  of  partiality  and  misconduct  on  part  of  the  other 
appraisers. 

Levine  1;.  Lancashire  Ins.  Co.,  66  Minn.  138,  26  Ins.  L.  J.  36, 
68  N.  W.  Rep.  855. 

RULE  85. 
Bemedy  of  Insurance  Companies  in  Eqnitj  to  Enforce  Award. 

In  a  complicated  case  where  the  policies  are  not  con- 
current in  terms  or  form  and  to  avoid  a  multiplicity  of 
actions  to  determine  the  proportionate  liability  of  each 
company  where  there  has  been  an  appraisal  and  an 
award,  the  insurance  companies  joining  therein  may 
tender  the  aggregate  amount  of  the  award  to  the  in- 
sured, and  then  if  refused  may  file  a  bill  in  equity  to 
enforce  same  and  enjoin  separate  actions  at  law  upon 
the  policies. 

American  Central  Ins.  Co.  v.  Landan,  66  N,  J.  Eq.  613,  39 
Atl.  Rep.  400,  27  Ins.  L.  J.  276. 
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RULE  86. 

Iiunired  Maj  Obtain  B«li«f  from  Bff act  of  Limitation  dauM  by 

Orow-Bill  in  Same  Suit. 

When  an  insurance  company  has  filed  a  bill  in  equity 
to  enjoin  the  insured  from  bringing  an  action  at  law  on 
the  policy  and  an  award  of  appraisers,  and  obtains  a 
temporary  injunction  restraining  such  action  which 
continues  in  force  until  after  the  limitation  clause  in 
the  policy  has  become  operative,  it  is  proper  for  the 
insured  to  file  a  cross-bill  setting  forth  the  facts  and 
ask  for  affirmative  relief  from  such  effect  of  the  in- 
junction and  for  payment  of  the  amount  due  under  the 
policy  as  determined  by  the  award.  The  court  having 
obtained  jurisdiction  will  retain  it,  and  it  is  no  valid 
objection  to  such  cross-bill  that  it  asserts  a  claim  cog- 
nizable at  law. 

North  British  ft  Mercantile  Ins.  Co.  v»  Lathrop,  63  Fed.  Sep. 
608,  affd.,  70  Fed.  Bep.  429,  17  C.  C.  A.  175. 

RULE  87. 
Waiver  of  Appraisal. 

An  agreement  or  adjustment  of  amount  of  loss  ren- 
ders the  appraisal  clause  inoperative  or  as  a  waiver  of 
same;*  and  so  where  the  proofs  are  accepted  without 
objection  or  a  demand  for  an  appraisal  f  and  so  where 
the  company  has  demanded  an  appraisal,  but  fails  to 
name  an  appraiser  and  to  appear  at  time  and  place 
designated  f  and  so  where  company  delays  demanding 
an  appraisal  after  furnishing  of  proofs  it  may  be  evi- 
dence of  waiver;*  and  so  where  company  delays  for 
twenty-one  days  to  respond  to  objection  of  assured  to 
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its  proposed  appraiser  coupled  with  diffictdty  of  pre- 
serving goods  damaged;'^  the  appraisal  may  be  orally 
waived  and  a  waiver  does  not  depend  on  written  evi- 
dence* and  is  waived  by  exercise  of  option  to  repair, 
replace,  or  rebuild,^  or  by  refusal  of  company  to  have 
appraisal  or  to  proceed  thereunder  on  assured 's 
request.* 

1.  Wholley  v.  Western  Assur.  Co.,  174  Mass.  263,  64  N.  E. 
Rep.  648,  28  Ins.  L.  J.  263 ;  Manchester  Assur.  Co.  v.  Koemer, 
13  Ind.  App.  372,  40  K  E.  Bep.  1110. 

2.  Virginia  F.  &  M.  Ins.  Co.  v.  Cannon,  18  Tex.  Civ.  App. 
688,  46  S.  W.  Rep.  946 ;  Vangindertaelen  v.  Phoenix  Ins.  Co.,  82 
Wis.  112,  61  N.  W.  Rep.  1122;  Randall  v.  Insurance  Cos.,  10 
Mont.  340,  362,  368,  25  Pac.  Rep.  963,  960.  And  see  Everett  v. 
Lojidon  &  L.  Ins.  Co.,  142  Pa.  St.  332,  21  Atl.  Rep.  819. 

3.  Northern  Assur.  Co.  v.  Samuels,  11  Tex.  Civ.  App.  417,  33 
8.  W.  Rep.  239. 

4.  American  Ins.  Co.  v.  Stuart  (Tex.),  38  S.  W.  Rep.  395; 
Oibbs  V,  Continental  Ins.  Co.,  13  Hun,  611.  And  see  Gere  v. 
Council  Blu£Es  Ins.  Co.,  67  Iowa,  272 ;  Tilley  v.  Connecticut  Ins. 
Co.,  86  Va.  811,  11  S.  E,  Rep.  120;  Zimeriski  v.  Ohio  Farmers* 
Ins.  Co.,  91  Mich.  600,  62  N*.  W.  Rep.  65;  Robertson  v.  New 
Hampshire  Ins.  Co.,  16  N.  Y.  Supp.  842. 

5.  McManus  v.  Western  Assur.  Co.,  22  Misc.  269,  48  N. 
Y.  Supp.  820,  affd.  on  opinion  below,  43  App,  Div.  550,  affd., 
167  N.  Y.  602,  without  opinion. 

6.  Hutchinson  v,  Liverpool,  L.  &  O.  Ins.  Co.,  163  Mass.  143, 
f  6  N.  E.  Rep.  439 ;  Carroll  v,  Girard  Ins.  Co.,  72  Cal.  297,  13 
Pac.  Rep.  863. 

T.  Wynkoop  v.  Niagara  Ins.  Co.,  91  N.  Y.  478 ;  Elliot  v.  In- 
surance Co.,  109  Iowa,  39. 

8.  Continental  Ins.  Co.  v.  Wilson,  46  E^ans.  250,  25  Pac.  Rep. 
629 ;  Powers  Dry  Goods  Co.  v.  Imperial  Ins.  Co.,  48  Minn.  380, 
61  N.  W.  Rep.  123;  Phoenix  Ins.  Co.  v.  Stocks,  149  111.  319,  332, 
36  N.  E.  Rep.  408 ;  Schouweiler  v.  Merchants*  Ins.  Co.,  11  S.  D. 
401.    And  see  Rule  88. 
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RULE  88. 
Ziurared  Kay  by  Notice  Create  Brldence  of  Waiver. 

When  assured  notifies  the  insurance  company  that 
unless  loss  is  adjusted  or  agreement  for  appraisal  made 
within  a  certain  reasonable  time  it  will  be  deemed  to 
have  waived  an  appraisal,  and  company  takes  no  ac- 
tion and  makes  no  response,  it  may  become  evidence  of 
a  waiver  of  appraisal. 

Chainlees  Cycle  Co.  v.  Secnrity  Idb.  Co.,  62  App.  Div.  104,  64 
N.  Y.  Supp.  1060,  affd.,  169  N.  Y.  304,  62  N.  E.  Rep.  392. 
(About  a  week  was  the  time  named  in  this  case.)     See  Bule  2. 

RULE  89. 
Denial  of  Liability  as  Waiver. 

An  unqualified  denial  of  liability  and  refusal  to  ad- 
just the  loss  operates  as  a  waiver  of  an  appraisal  ;^  but 
not  where  the  assured  has  refused  to  submit  to  an  ap- 
praisal.' 

1.  Thomas  v.  Lebanon  Ins.  Co.,  78  Mo.  App.  268 ;  Vining  v. 
Franklin  Ins.  Co.,  89  Mo.  App.  311 ;  Lang  v.  Eagle  Fire  Co.,  12 
App.  Div.  39,  42  N.  Y.  Snpp.  639 ;  Bailie  v.  Western  Assur.  Co., 
49  La.  Ann.  658,  21  So.  Eep.  736,  26  Ins.  L.  J.  497 ;  Betcher  v. 
Capital  Ins.  Co.,  78  Minn.  240,  80  N.  W.  Rep.  971 ;  ^tna  Ins. 
Co.  V.  Simmons,  49  Nebr.  811,  69  N.  W.  Rep.  125 ;  Home  Ins. 
Co.  V.  Kennedy,  47  Nebr.  138,  66  N.  W.  Rep.  278 ;  Kahn  v.  Trad- 
ers' Ins.  Co.,  4  Wyo.  419,  34  Pac.  Rep.  1059,  23  Ins.  L.  J.  401 ; 
Hennesy  v.  Niagara  Ins.  Co.,  8  Wash.  91,  35  Pac.  Rep.  585,  23 
Ins.  L.  J.  796 ;  Glens  Falls  Ins.  Co.  v.  Hite,  83  111.  App.  549 ; 
Lamson  Consolidated  Stove  Co.  v.  Pmdential  Ins.  Co.,  171  Mass. 
433,  50  N.  E.  Rep.  943,  28  Ins.  L  J.  70 ;  Stoddard  v.  Cambridge 
Ins.  Co.,  75  Vt  253,  54  Atl.  Rep.  284;  Hamburg  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  68  Minn.  335,  71  N.  W.  Rep.  388,  26  Ins.  L.  J. 
782 ;  Stephens  v.  Union  Assur.  Soc.,  16  Utah,  22,  50  Pac.  Rep^ 
626 ;  Savage  v.  Phoenix  Ins.  Co.,  12  Mont.  458,  31  Pac.  Rep.  66, 
21  Ins.  L.  J.  957;  American  Cent.  Ins.  Co.  v.  Donlon  (Colo.), 
66  Pac.  Rep.  249;  Margeson  v.  Commercial  Union  Assur.  Co., 
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31  N.  S.  337;  Home  Ins.  Co.  v,  OibBon,  72  Miss.  58, 17  So.  Rep. 
13,  24  Ins.  L.  J.  458 ;  Milwaukee  Mechanics'  Ins.  Co.  v.  Stewart, 
13  Ind.  App.  640,  42  N.  E.  Rep.  290;  White  v.  Farmers'  Ins. 
Co.,  97  Mo.  App.  590,  71  S.  W.  Rep.  707 ;  Hickerson  v.  German- 
American  Ins.  Co.,  96  Tenn.  193,  33  S.  W.  Rep.  1041,  25  Ins. 
L.  J.  422 ;  Yost  v.  Dwelling-House  Ins.  Co.,  179  Pa.  St.  381,  35 
Atl.  Rep.  517 ;  Moyer  v.  Sun  Ins.  Co.,  176  Pa.  St.  579,  35  Atl. 
Rep.  221 ;  Bailey  v,  JEtneL  Ins.  Co.,  77  Wis.  336,  46  N.  W.  Rep. 
440;  Lasher  v.  Northwestern  Ins.  Co.,  18  Hun,  98;  German- 
American  Ins.  Co.  V.  Etherton,  25  Nebr.  535, 41  N.  W.  Rep.  406 ; 
Wainer  v.  Milford  Ins.  Co.,  153  Mass.  335,  26  N.  E.  Rep.  877; 
Pencil  V.  Home  Ins.  Co.,  3  Wash.  485,  28  Pac.  Rep.  1031; 
Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246,  23  Pac.  Rep.  869; 
Seigle  V,  Badger  Lumber  Co.,  106  Mo.  App.  110,  80  S.  W.  Rep. 
4 ;  Carp  v.  Queen  Ins.  Co.,  104  Mo.  App.  502,  79  S.  W.  Rep. 

757. 

2.  Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.,  106  N.  C.  28,  10 
S.  E.  Rep.  1057. 

RULE  90. 
Denial  of  Liability  when  Coupled  with  Demand  for  AppraiaaL 

A  denial  of  liability  is  not  necessarily  a  denial  of  the 
amount  of  the  loss  and  is  not  so  inconsistent  therewith 
as  to  amount  to  a  waiver  of  an  appraisal  of  the  amount 
of  the  loss  unless  such  denial  is  made  under  such  cir- 
cumstances or  is  accompanied  by  such  conduct  as 
would  make  an  appraisal  fruitless,  or  such  as  would 
justify  the  assured  in  believing  that  an  attempt  on  his 
part  to  perform  the  condition  would  not  be  responded 
to  by  th6  insurance  company.  No  such  claim  can  be 
made  by  the  assured  when  the  company  demands  an 
appraisal. 

Phoenix  Ins.  Co.  v.  Camahan,  63  Ohio  St.  268. 

RULE  91. 

OmiMion  or  JMnsal  to  Join  in  Appraiaal  Does  not  Bstop  Com* 
paay  from.  Insisting  on  Competent  Bridenoe  — Ex  Parte 
Appraisal. 

The  omission  or  refusal  of  an  insurance  company  to 
join  in  an  appraisal  and  denial  of  liability  does  not 
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estop  it  from  insisting  that  its  liability  shall  be  es- 
tablished by  competent  evidence ;  an  ex  parte  appraisal 
is  not  such  evidence. 

Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins.  Co.,  189  Pa.  St. 
255,  42  Atl.  Rep.  138,  28  Ins.  L.  J.  223. 

RULE  92. 
Ko  WalTtr  when  Demanded  in  Proper  Time. 

An  adjuster's  attempt  to  appraise  does  not  operate 
as  a  waiver  of  an  appraisal  pursuant  to  the  terms  of  the 
policy  when  demanded  in  proper  time  ;*  silence  of  the 
company  during  such  period  does  not  amount  to  a 
waiver.* 

1.  Scottish  Union  ft  National  Ins.  Co.  v.  Clancy,  83  Tex.  113, 
18  S.  W.  Rep.  439. 

2.  Phoenix  Ins.  Co.  v.  Stocks,  149  111.  319,  36  N.  E.  Rep.  408. 
See  Rule  2. 

RULE  93. 
When  Tolief  Provldw  for  Written  Bequest. 

When  the  policy  provides  that  an  appraisal  shall  be 
had  at  **  written  request  of  either  party,'*  and  there  is 
no  such  request  by  either,  the  clause  ceases  to  be  a 
condition  precedent  to  the  loss  becoming  due  and  pay- 
able,* or  else  may  be  regarded  as  evidence  of  waiver  f 
and  so  the  company's  omission  or  neglect  to  comply 
with  the  assured 's  request  for  an  appraisal  becomes 
evidence  of  waiver.^ 

1.  Wright  V.  Susquehanna  Ins.  Co.,  110  Pa.  St.  29,  20  Atl. 
Rep.  716 :  Oerman  Ins.  Co.  v,  Everett,  18  Tex.  Civ.  App.  514, 
46  8.  AV.  Rep.  95. 

2.  Garretson  v.  Merchants'  Ins.  Co.,  114  Iowa,  17,  86  N.  W. 
Rep.  32.  And  see  Probst  v,  American  Central  Ins.  Co.,  64  Mo. 
App.  408. 
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3.  Hutchinflon  v.  liverpool^  L.  ft  O.  Ins.  Co.,  153  Mass.  143^ 
26  N.  E.  Bep.  439 ;  Hilwaukee  Mechanics'  Ins.  Go.  v.  Schallman, 
90  IlL  App.  280,  affcL,  188  lU.  213,  69  N.  E.  Bep.  12. 

It  has  been  held  in  California  that  if  there  is  no  request  by 
either  party  and  there  is  no  appraisal,  the  condition  is  violated 
and  no  recovery  can  be  had.  Adams  i;.  South  British  Ins.  Co.,. 
70  Cal.  198.     See  Bules  8,  87,  88. 

RULE  94. 
Failure  to  Demand  as  Svidenoe  of  Waiver. 

When  policy  provides  that  the  loss  becomes  due  and 
payable  sixty  days  after  furnishing  of  proofs  of  loss, 
including  an  award  by  appraisers,  when  an  appraisal 
has  been  required  and  there  is  no  demand  for  an  ap- 
praisal within  sixty  days  after  the  receipt  of  proofs,  it 
is  evidence  of  waiver  ;^  demand  should  be  within  sixty 
days  after  the  fire  or  made  promptly  on  receipt  of 
proofs.^ 

1.  American  Cent.  Ins.  Co.  v.  Heath,  29  Tex.  Civ.  App.  445,. 
69  S.  W.  Bep.  235. 

2.  Lion  Ins.  Co.  v.  Heath,  29  Tex.  Civ.  App.  203,  68  S.  W. 
Bep.  306.    See  Bules  2,  87. 

RULE  95. 
Appraisal  Kay  be  Made  Xvidenee  of  Waiver. 

An  appraisal  and  award  may  be  acceptable  as  satis- 
factory  proofs  of  loss  or  be  made  evidence  of  waiver 
thereof,^  specially  when  coupled  with  an  agreement  by 
the  company  or  its  representative  to  pay  the  amount  of 
the  award  as  soon  as  made.^ 

1.  Smith  V.  Herd,  Ky.  ,  60  S.  W.  Bep.  841.  And  see 
London  &  Lancashire  Ins.  Co.  v.  Storrs,  71  Fed.  Bep.  120,  17 
C.  C.  A.  645,  25  Ins.  L.  J.  283. 

2.  Snowden  v.  Eittanning  Ihb.  Co.,  122  Pa.  St.  502.  See 
Bule  96. 
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RULE  96. 

Ho  Wtdm  by  Appxmiial  under  Standard  Vorm  — Bfleet  of  Othar 
Acts  in  Oonnactlon  ^  WaiTar  of  Optiona  or  Tlma^Ap- 
praiaal  Agraamant. 

Under  the  specific  language  of  the  standard  form  an 
appraisal  cannot  be  claimed  of  itself  to  be  evidence  of 
a  waiver,*  but  other  acts  not  so  provided  for  in  connec- 
tion may  be  evidence  of  waiver  raising  a  question  of 
fact  for  a  jury  ;^  and  demand  for  appraisal  or  appraisal 
may  operate  as  evidence  of  a  waiver  of  option  to  re- 
build ;'  or  of  proofs  of  loss  within  limited  time,*  but  not 
of  proofs  ;^  an  agreement  for  submission  to  appraisal 
after  the  loss  may  guard  against  waiver  by  proper 
terms** 

1.  Walker  v.  Phoenix  Ins.  Co.,  89  Him,  333,  35  N.  Y.  Supp, 
374,  revd.,  156  N.  Y.  628,  633,  51  N.  E.  Rep.  392,  but  without 
affecting  this  rule ;  Gibson  Electric  Co.  v,  Liverpool,  L.  &  O.  Ins. 
Co.,  10  App.  Div.  225,  41  N.  Y.  Supp.  675,  affd.,  159  N.  Y. 
418,  54  N.  E.  Bep.  23;  Eieman  v.  Dutchess  County  Ins.  Co.^ 
150  N.  Y.  190,  44  N.  E.  Rep.  698;  Phoenix  Ins.  Co.  v.  Searles, 
100  Qa.  97,  27  S.  E.  Rep.  779;  American  Central  Ins.  Co.  v. 
Bass,  90  Tex.  380,  38  S.  W.  Rep.  1119,  26  Ins.  L.  J.  718; 
Poumier  v.  Gterman-American  Ins.  Co.,  23  R.  I.  36,  49  Atl.  Rep. 
98;  City  Drug  Store  v.  Scottish  Union  Ins.  Co.  (Tex.),  44  S- 
W.  Rep.  21 ;  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  5  So.  Rep.. 
116;  Holbrook  v.  Baloise  Ins.  Co.,  117  Cal.  561,  49  Pac.  Rep. 
555.  And  see  Briggs  v.  Firemen^s  Fund  Ins.  Co.,  65  Mich.  52 ;. 
Johnson  v.  American  Ins.  Co.,  41  Minn.  396,  43  N.  W.  Rep.  59. 

2.  Pool  V.  Milwaukee  Mechanics'  Ins.  Co.,  91  Wis.  530,  65  N. 
W.  Rep.  54 ;  Kieman  v,  Dutchess  County  Ins.  Co.,  supra;  Walker 
V.  Phoenix  Ins.  Co.,  156  N.  Y.  628,  633,  51  N.  E.  Rep.  392. 

3.  McAUaster  v.  Niagara  Ins.  Co.,  156  N.  Y.  80. 

4.  Bishop  V.  Agricultural  Ins.  Co.,  130  N.  Y.  488,  29  N.  E. 
Rep.  844;  Exchange  Bank  v.  Thuringia  Ins.  Co.,        Mo.  App. 

,  83  S.  W.  Rep.  534.  But  see  and  compare  Poumier  v.  Ger- 
man-American  Ins.  Co.,  supra. 

6.  Wicking  v.  Citizens'  Ins.  Co.,  118  Mich.  640,  647,  77  N.  W. 
Rep.  275. 
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8.  Gilligan  v.  Commercial  Ins.  Co.,  20  Hun,  93,  affd.  without 
opinion,  87  N*.  Y.  626 ;  Cook  v.  North  British  &  M.  Ins.  Co.,  181 
Mass.  101,  62  N.  E.  Bep.  1049. 

RULE  97. 
Bule  of  Waiver  as  Imposed  by  Contract. 

The  insurance  company  does  not  waive  any  provision 
or  condition  of  the  policy  or  any  forfeiture  thereof  by 
any  requirement,  act,  or  proceeding  on  its  part  re- 
lating to  the  appraisal  provided  for. 

This  rule  is  imposed  in  above  terms  by  the  standard  form  of 
policy  prescribed  in  New  York  and  other  States,  as  stated  imder 
Rule  1,  excepting  the  State  of  Wisconsin,  which  is  the  same 
except  that  the  following  words  are  inserted  "except  as  above 
expressly  provided  for."  See  appraisal  clause  in  Wisconsin  form 
under  Enle  1. 

The  ptandard  forms  of  Maine,  Massachusetts.  Minnesota,  New 
Hamppbire,  and  South  Dakota  do  not  contain  provision  as  to 
waiver.    See  also  "  Waiver." 

RULE  98. 

Eifect  of  Statute  Hxing  Amount  of  Loss. 

Where  there  is  a  statute  making  the  amount  of  the 
policy  the  measure  of  damage  in  event  of  destruction  of 
a  building,  and  the  building  insured  is  wholly  destroyed, 
the  appraisal  clause  is  inoperative;*  but  othervrise 
where  there  is  only  partial  destruction;^  or  wherever 
under  the  terms  of  the  statute  the  amount  written  is 
not  made  conclusive  evidence  of  value  or  amount  of  re- 
covery;^ consent  to  appraisal  does  not  operate  as  a 
waiver  of  claim  to  a  total  loss.* 

1.  German  Ins.  Co.  v.  Eddy,  36  Nebr.  461,  64  N.  W.  Rep. 
856.  22  Ins.  L.  J.  468 ;  Queen  Ins.  Co.  v.  Ijcslie,  47  Ohio  St.  409, 
24  N.  E.  Rep.  1072 ;  Phoenix  Ins.  Co.  v.  Port  Clinton  Fish  Co., 
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14  Ohio  C.  C.  160;  Merchants'  Ins.  Co.  v.  Stephens  (Ky.),  59 
S.  W.  Rep.  511 ;  O'Keefe  v.  Liverpool,  L.  &  G.  Ins.  Co.,  140  Mo. 
558,  41  S.  W.  Bep.  922,  26  Ins.  L.  J.  888 ;  Hartford  Ins.  Co.  v. 
Bourbon  Co.,  115  Ky.  109,  72  S.  W.  Eep.  739;  Marshall  v. 
American  Mutual  Ins.  Co.,  80  Mo.  App.  18;  Jacobs  v.  North 
British  &  M.  Ins.  Co.,  61  Mo.  App.  572 ;  Harrison  v.  Oerman- 
American  Ins.  Co.,  67  Fed.  Rep.  577 ;  Commercial  Union  Assur. 
Co.  V.  Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  Rep.  93 ;  iEtna  Ins. 
Co.  V.  Shacklett  (Tex.),  57  S.  W.  Rep.  583;  Doxey  v.  Royal  Ins. 
Co.  (Tenn.),.36  S.  W.  Rep.  950,  affd.  orally  by  the  Supreme 
Court ;  Thompson  v.  Insurance  Cos.,  43  Wis.  459,  45  Wis.  388 ; 
Seyk  V.  Millers'  Ins.  Co.,  74  Wis.  67,  41  N.  W.  Rep.  443.  And 
see  Ritchie  v.  Firemen^s  Ins.  Co.,  W.  Va.         ,  47  S.  E. 

Bep.  94. 

2.  Stemmer  v.  Scottish  Ins.  Co.,  33  Oreg.  65,  53  Pac.  Rep. 
498,  27  Ins.  L.  J.  972 ;  Hartford  Ins.  Co.  v.  Bourbon  Co.,  supra. 

8.  Zalesky  v.  Home  Ins.  Co.,  108  Iowa,  341,  79  N.  W.  Rep. 
69 ;  Baker  v.  Phoenix  Assur.  Co.,  57  Mo.  App.  559. 

i.  Pennsylvania  Ins.  Co.  v.  Drackett,  63  Ohio  St.  41,  57  N. 
E.  Rep.  962. 

RULE  99. 
Appraisal  under  Statute  Fixing  Amount  of  Low. 

Where  a  building  destroyed  by  fire  was  worth  more 
than  the  value  of  the  foundations  ($500)  over  the  total 
amount  of  insurance,  a  difference  of  opinion  as  to  the 
application  of  the  $500  value  left  in  the  foundations 
becomes  immaterial,  and  cannot  be  urged  as  a  ground 
of  difference  requiring  an  appraisal,  when  a  statute 
makes  the  company  liable  for  amount  insured,  and,  ex- 
>cept  in  case  of  a  total  loss,  requires  an  appraisal. 

Ohage  V.  Union  Ins.  Co.,  82  Minn.  426,  85  N.  W.  Rep.  212. 
13 
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CHAPTER  FOURTH. 

Statement  or  Proof  of  Loss  and  Other  Requirements  or 
Conditions  Precedent  to  Loss  Becoming  Due  and  Pay- 
able —  Iron  Safe  Clause  —  Fraud. 

Title  1.  Statement  or  proof  of  Iobb. 

2.  Plans  and  specifications. 

3.  Certificate  of  magistrate  or  notary. 

4.  Examination  of  insured  under  oath. 

5.  Production  of  books  of  account^  bills,  and  inyoices. 

6.  Iron  safe  clause. 

7.  Fraud  or  false  swearing. 

TITLE  L 

Statement  or  Proof  of  Loss. 

BuLE   1.  Duty  of  insured  to  render  a  statement  or  pipoof  of  losa 
as  imposed  by  contract. 

2.  Clause  requiring  statement  or  proof  of  loss  a  condition 

precedent. 

3.  Time  for  serving  statement  or  proof  commences  to  run 

from  termination  of  the  fire. 

4.  Statement   must  be  furnished  in   specified  time-r- 

When  in  reasonable  time  —  Excuses  for  delay. 
6.  Mailing  statement  in  prescribed  time  but  not  received 
in  such  time. 

6.  Distinction  between  failure  to  furnish  in  time  and  de- 

fects i^  form. 

7.  When  statement  or  proof  required  forthwith. 

8.  Question  of  due  diligence. 

9.  When  time  not  essence  of  the  contract. 

10.  Modification  of  Rule  2  —  EflPect  of  not  furnishing 

proof  in  prescribed  time. 

11.  When  time  prescribed  expires  on  Sunday. 

12.  Presumption  from  mailing  —  Delivery. 

13.  When  insured  is  dead. 

14.  Delivery  of  proofs  to  company  or  agent. 

15.  Authority  of  local  agent. 

16.  Insured  must  furnish  the  proofs  —  Exceptions. 

17.  Duty  of  mortgagee. 
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Bulb  18.  Attaching  creditor. 

19.  When  poUcy  taken  out  for  benefit  of  insured  and  other 

owners. 

20.  When  loss  made  payable  to  a  third  party. 

21.  Substantial  compliance  snfBcient. 

22.  When  policy  insures  party  on  property  in  possession  or 

for  which  liable. 

23.  Provision  as  to  statement  of  other  insurance. 

24.  Carpenter's  bill  or  statement  not  a  substitute  or  com- 

pliance. 

25.  Statement  or  proof  of  stocks  of  merchandise  —  Actual 

cash  value  should  be  stated. 

26.  Statement  limited  to  particulars  called  for  by  the 

policy. 

27.  When  insured  holds  more  than  one  policy  of  same 

company. 

28.  Conditions  operative  only  when  required  are  independ- 

ent of  the  statement  or  proof  of  loss. 

29.  Statements  refer  to  date  of  fire. 

30.  Effect  of  overestimate  of  value. 

31.  In  case  of  a  reinsurance  policy. 

32.  When  building  a  total  loss  in  Pennsylvania. 

33.  Statements  in  proofs  not  evidence  of  amount  of  loss. 

34.  Insured  not  estopped  or  bound  by  his  statements  in 

proofs. 

35.  Waiver  by  local  agent. 

36.  Local  agent  may  be  clothed  with  apparent  authority. 

37.  Defects  not  specifically  pointed  out  to  insured  waived. 

38.  Objections  must  be  made  promptly. 

39.  Insured  must  have  opportunity  to  supply  or  remedy 

defects. 

40.  Insured  must  have  reasonable  time  to  comply  with  ob- 

jections to  proofs. 

41.  Company  not  obliged  to  return  proofs  to  make  objee- 

tions  effective. 

42.  Waiver  of  written  extension  of  time. 

43.  Company  under  no  obligation  to  furnish  blanks — 

Hefusal  not  construed  as  waiver. 

44.  Waiver  by  refusal  to  adjust  or  pay,  company  having 

the  policy. 

45.  Seference  to  policy  not  sufficient  objection. 

46.  Effect  of  refusal  to  deliver  policy  on  parol  contract. 

47.  Effect  of  adjustment  or  agreement  as  to  amount  of 

loss. 
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BuLE  48.  Appraisal  and  proofs  of  loss  distinct  and  separate  -* 
Waiver. 
49.  Authority  of  adjuster. 
50i  Waiver  by  adjuster. 

51.  Same    subject  —  Limitations   and    nonwaiver    agree- 

ments. 

52.  Denial  of  liability  as  waiver. 

53.  Denial  of  liability  must  extend  to  entire  claim. 

54.  Denial  of  liability  coupled  with  demand  for  proofs. 

55.  Denial  of  liability  coupled  with  disclaimer  of  inten- 

tion to  waive. 

56.  Question  of  waiver  as  one  of  fact  or  law. 
67.  When  denial  of  liability  operates  as  waiver. 

58.  Nonwaiver  agreement. 

59.  Waiver  and  estoppel  —  Essentials. 

60.  Waiver  once  made  final. 

61.  Effect  of  statute  fixing  amount  of  loss  on  building. 

62.  Waiver  of  statement  or  proofs  of  loss. 

63.  Limitations  as  to  waiver  of  statement  or  proofs  of  loss. 

RULE  I. 

Duty  of  Insured  to  Bender  a  StatamBnt  or  Proof  of  Loss  aa  Im- 
posed by  Contract. 

Within  sixty  days  after  the  fire,  unless  such  time  is 
extended  in  writing  by  the  company  it  is  the  duty  of  in- 
sured to  render  a  statement  to  the  company  signed  and 
sworn  to  by  the  insured,  stating  the  knowledge  and 
belief  of  the  insured  as  to  the  time  and  origin  of  the 
fire;  the  interest  of  the  insured  and  all  others  in  the 
property ;  the  cash  value  of  each  item  thereof,  and  the 
amount  of  loss  thereon;  all  incumbrances  thereon;  all 
other  insurance,  whether  valid  or  not,  covering  any  of 
the  property  covered  by  the  insurance,  and  a  copy  of 
all  the  descriptions  and  schedules  in  all  policies;  any 
changes  in  the  title,  use,  occupation,  location,  posses- 
sion, or  exposures  of  the  property  since  the  issuing  of 
the  policy ;  by  whom  and  for  what  purpose  any  building 
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in  the  policy  described  and  the  several  parts  thereof 
were  occupied  at  time  of  the  fire. 

Thii  rule  ia  imposed  bj  above  terms  in  tbe  standard  form  of  policj 
pmcnbed  in: 

New  York,  Npw  Jersey, 

Connecticut,  North  C'nrollna, 

I^otiiHiana,  North  Dakota, 

Michigan,  *Penn8ylvsnia, 

MixBouri,  Khode  Island. 

In  WiscoriHin  seme,  except  time  may  be  extended  "  by  afcreetnent 
through  local  agent  or  any  other  authorised  agent  or  adjuster." 

The  stftudsrd  form  of  policy  preecribed  in  Massachusetts  provides 
that  "  In  case  of  any  loss  or  damage  a  statement  in  vritinfi,  signed  and 
■worn  to  by  the  inmired.  shall  be  forthwith  rendered  to  the  company, 
•etting  forth  the  value  of  the  property  insured,  the  interest  of  the 
Insur^  therein,  all  other  insurance  thereon,  in  detail,  the  purposes 
for  which  and  the  persona  by  whom  the  building  insured,  or  containing 
the  property  insured,  was  used,  and  the  time  at  which  and  manner  i* 
which  tbe  fire  originated,  so  far  as  known  to  the  insured." 

In  Maine  the  provision  is  the  same  except  the  words  "  within  a  rea- 
•onable  time  "  are  substituted  for  the  word  "  forthwith." 

In  Minnesota  the  provision  is  the  same  except  "  in  case  of  total  loss 
vm  buildings  the  value  of  said  buildings  need  not  be  stated." 

In  New  Hampshire  the  provision  Is  the  same,  except  that  the  words 
"  in  detail  "  follow  after  "  value  of  the  property  insured,"  instead  of 
after   "  other   insurance  thereon." 

In  South  Dakota  the  prorision  reads:  "Within  sixty  days  from  the 
time  of  the  occurrence  of  the  fire,  tbe  insured  shall  make  a  statement  in 
writing,  sign  and  swear  to  the  same,  and  render  to  the  company,  setting 
forth  suhstantinlly  the  property  destroyed  or  damaged  and  a  statement 
or  estimate  of  the  amount  of  hia  loss  (except  in  case  of  total  loss  on 
buildings  where  the  fire  occurs  without  criminal  fault  on  tbe  part  of 
the  insured,  or  hia  asaigmi,  in  which  case  the  value  on  the  buildings  need 
■ot  be  stated),  tbe  interest  of  the  insured  therein,  all  other  insurance 
thereon,  the  purpose  for  which  the  building  insured  or  containing  the 
property  insured  was  used,  and  by  whom  occupied,  and  the  time  and 
manner  in  which  the  Are  originated  as  far  as  known  to  the  insured. 
Should  proof  of  loss  not  be  furnished  within  six  months  from  the  data 
ot  loss  this  policy  shall  be  void,  unless  such  proof  of  loss  shall  have  been 

In  tbe  States  where  no  standard  form  is  prescribed  and  other  tha« 
those  above  named,  the  New  York  atandard  form  is  Id  general  use. 

RULE  a. 
OUnM  B«qnlrliig  Btfttnnmt  or  Proof  of  Low  a  Condition 


The  clause  requiring  furnishing  of  proofs  is  biadiiig 
88  a  condition  precedent  unless  waived. 

*Het  note  to  "  Duty  to  Save  and  Preserve  I'roperty," 
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■  Hartford  Ins.  Ck>.  «.  Keating,  86  Md.  130,  38  Atl.  Rep.  20,  27  Ins.' 
L«  J.  406;  Bruce  v.  Phoenix  Ins.  Co.,  24  Oreg.  486,  34  Pac.  Rep.  16; 
Qerman  Ins.  Co.  v.  Davis,  40  Nebr.  700,  59  N.  W.  Rep.  698,  23  Ins.  L.  J. 
768;  Dwelling-House  Ins.  Co.  r.  Dowdall,  169  111.  179,  42  N.  E.  Rep. 
tf06,  25  Ins.  L.  J.  267,  affg.  55  111.  App.  622;  Dwelling-House  Ins.  Co.  v. 
Jones,  47  111.  App.  261;  Shapiro  v.  Western  Home  Ins.  Co.,  61  Minn.  239, 
53  N*.  W.  Rep.  463, 22  Ins.  L.  J.  310;  Maddox  v,  Dwelling-House  Ins.  Co., 
56  Mo.  App.  343;  Commercial  Union  Assur.  Co.  v,  Dunbar,  7  Tex.  Civ. 
App.  418,  26  S.  W.  Rep.  628;  McDermott  v.  Lycoming  Ins.  Co.,  44  N.  Y. 
Super.  221;  Sharpe  t?.  Milwaukee  Mechanics'  Ins.  Co.,  8  App.  Div.  366, 
40  N.  Y.  Supp.  817,  affd.  on  opinion  below,  158  N.  Y.  696;  American 
Central  Ins.  Co.  v.  Birds'  B.  &  L.  Assoc,  81  111.  App.  258;  Central  City 
Ins.  Co.  V,  Gates,  86  Ala.  658,  6  So.  Rep.  83;  Atlas  Assur.  Co.  r. 
l^rownell,  29  Can.  8.  C.  637,  601 ;  Quinlan  v.  Providence- Washington  Ins. 
Co.,  133  N.  Y.  362;  American  Central  Ins.  Co.  v.  Hathaway,  43  Kans. 
399,  23  Pac  Rep.  428;  Niagara  Ins.  Co.  v.  Lee,  73  Tex.  641,  11  S.  W. 
Rep.  1024;  McCormick  v.  North  British  Ins.  Co.,  78  Cal.  468,  21  Pac. 
Rep.  14;  Peninsular  Land  Co.  v.  Franklin  Ins.  Co.,  35  W.  Va.  666,  14 
S.  £.  Re^.  237;  Blakely  r.  Phcenix  Ins.  Co.,  20  Wis.  205;  Eastern  R.  Co. 
V.  Relief  Ins*  Co.,  98  Mass.  420;  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H. 
621;  Bomasewiki  «.  Middlesex  Assur.  Co.,  Mass.  ,  72  N.  E.  Rep. 
250. 

RULE  3. 

Tlma  for  Serrinsr  Statement  or  Proof  Commemees  to  Bun  from 

Termination  of  the  Fire. 

Where  fire  lasts  or  continues  for  several  days  the 
time  for  serving  proof  of  loss  commences  to  run  from 
the  day  of  its  termination  and  not  necessarily  from  the 
.day  on  which  it  started. 

National  Wall  Paper  Co.  v.  Associated  Mfrs.*  Ins.  Co.,  60  App. 
15iv.  222,  70  ST.  Y.  Supp.  124,  affd.  on  a  subsequent  appeal, 
175  K.  T.  226,  67  K  E.  Rep.  440. 

RULE  4. 

8Cstan«nt  Xiiat  be  Fumiihed  in  Spedfled  Time  —  When  in  Bea- 

sonablto  Time  —  Excuses  for  Delay. 

The  statement  must  be  furnished  within  the  specified 
time;^  if  no  time  mentioned  in  the  policy  and  in  terms 
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or  substance  the  condition  reqnires  the  statement  '^as 
soon  as  possible  '*  *'  or  forthwith,"  it  means  within 
reasonable  time  according  to  the  special  circumstances 
in  each  case ;'  under  such  language  illness  or  physical 
disability  while  it  lasts  might  be  regarded  as  excusing 
delay;'  or  insanity;*  there  may  be  excuse  for  delay 
even  under  present  form  of  the  insurance  contract;' 
but  accident  or  misfortune,  imless  caused  by  the  in- 
surance company,  does  not  excuse  performance.^ 

1.  Blossom  V.  Lyooming  Ins.  Co.,  64  N.  Y.  162 ;  Peabody  v. 
Satterlee,  166  N.  Y.  174;  Sergent  v.  Liverpool,  L.  ft  G.  Ins.  Co., 
85  Hun,  31,  32  N.  Y.  Supp.  694,  revd.,  155  N.  Y.  349,  without 
affecting  rule,  court  holding  eyidence  of  waiver  should  have  been 
submitted  to  jury;  McDermott  v.  Lycoming  Ins.  Co.,  12  Jones 
A  Sp.  221 ;  Shapiro  v.  Western  Home  Ins.  Co.,  51  Minn.  239,  53 
N.  W.  Rep.  463 ;  Westchester  Ins.  Co.  v.  Coverdale,  9  Kans.  App. 
651,  58  Pac.  Sep.  1029;  White  v.  Home  Ins.  Co.,  128  Cal.  131, 
60  Pac.  Rep.  666.  And  see  Leftwich  v.  Royal  Ins.  Co.,  91  Md. 
597,  612,  46  Atl.  Rep.  1010 ;  Hanover  Ins.  Co.  v.  Johnson,  26 
Ipd*  App.  122,  57  N.  E.  Rep.  277 ;  Maddoz  v.  Dwelling-House 
Ins.  Co.,  56  Mo.  App.  343;  Teutonia  Ins.  Co.  v,  Johnson, 
Ark.        ,  82  S.  W.  Rep.  840. 

2.  Palmer  v.  St.  Paul  Ins.  Co.,  44  Wis.  201;  Scammon  i;. 
Germania  Ins.  Co.,  101  111.  621;  American  Ins.  Co.  v.  Hazen, 
110  Pa.  St.  530;  Springfield  Ins.  Co.  v.  Brown,  128  Pa.  St.  392, 
18  Atl.  Rep.  396;  Miller  v.  Hartford  Ins.  Co.,  70  Iowa,  704; 
Carpenter  v,  German-American  Ins.  Co.,  135  N.  Y.  298 ;  Parker 
V.  Middlesex  Assur.  Co.,  179  Mass.  528,  61  N.  E.  Rep.  215;. 
Rines  v,  German  Ins.  Co.,  78  Minn.  46,  80  N.  W.  Rep.  839; 
Fletcher  v,  German-American  Ins.  Co.,  79  Minn.  337,  82  N.  W. 
Rep.  647. 

3.  American  Ins.  Co.  v.  Hazen,  supra;  Parker  v.  Middlesex 
Assur.  Co.,  supra. 

4.  Insurance  Co.  v.  Boykin,  12  Wall.  (U.  S.)  433. 

5.  See  Rule  13. 

8.  Sherwood  v.  Agricultural  Ins.  Co.,  10  Hun,  595,  affd.,  73 
^.  Y.  447,  on  other  grounds.  And  see  Blakely  v.  Phoenix  Ins. 
Co.,  20  Wis.  205;  Scammon  v,  Germania  Ins.  Co.,  supra. 
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RULE  5. 

Xailinsr  Statement  in  Prescribed  Time  but  not  Beceived  in  Such 

Time. 

The  assured  must  deliver  to  the  company  or  its  au- 
thorized agent  proofs  of  loss  within  the  prescribed  time 
of  sixty  days  when  so  limited  in  terms  by  the  policy; 
mailing  within  such  time  but  not  received  until  after  its 
expiration  does  not  comply  with  the  condition  and 
prevents  recovery  of  the  insurance. 

Peabody  v.  Satterlee,  166  N.  Y.  174,  69  N.  E.  Rep.  818,  52 
L.  R.  A.  956 ;  Lake  Geneva  Ice  Co.  t\  Selvage,  36  Misc.  212,  73 
N.  Y.  Supp.  193.  And  see  Maddox  v.  Dwelling-House  Ins. 
Co.,  56  Mo.  App.  343 ;  Huse  Ice  Co.  v.  Wielar,  86  N.  Y.  Supp. 
24  (App.  T.) ;  Perry  v.  Caledonian  Ins.  Co.,  App.  Div.  , 
93  N.  y.  Supp.  50. 

RULE  6. 

Distinction  Between  failure  to  Furnish  in  Time  and  Defects  in 

Form. 

A  failure  to  furnish  proofs  or  statement  within  time 
required  stands  upon  different  ground  from  failure  to 
furnish  same  in  due  form.  The  latter  defect  may  be 
remedied,  but  the  former,  if  insisted  upon,  is  fatal  to 
the  insured.  The  silence  of  the  company  upon  a  defect 
of  form  might  be  injurious  to  the  assured,  since,  if  noti- 
fied, he  can  save  himself  by  proper  correction;  but  a 
failure  to  serve  at  all  in  time  leaves  him  at  the  mercy 
of  the  company,  and  to  point  out  to  him  the  fact  will 
not  aid  him  in  the  least  to  remedy  such  defect.  The 
omission  to  point  out  such  defect  is,  therefore,  no 
wrong  or  want  of  good  faith  to  him,  nor  is  the  company 
under  any  legal  obligation  to  do  so. 

Cook  V.  North  British  &  M.  Ins.  Co.,  181  Mass.  101,  62 
N.  E.  Rep.  1049. 
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RULE  7. 

When  Statement  or  Proof  Bequlred  Forthwith. 

When  policy  requires  the  furnishing  of  the  statement 
or  proofs  of  loss  *'  forthwith,''  a  delay  of  sixty-eight 
days  in  furnishing  same  cannot  be  regarded  as  *  *  forth- 
with "  when  there  is  no  reasonable  excuse;*  due  and 
reasonable  diligence,  according  to  the  circumstances, 
is  what  is  required,  and  it  is  ordinarily  a  question  of 
fact.* 

L  Cook  V,  North  British  &  M.  Ins.  Co.,  181  Mass.  101,  66 
N.  E.  Rep.  597,  62  N.  E.  Rep.  1049;  subsequent  appeal,  183 
Mass.  50,  66  N.  E.  Rep.  597. 

2.  Harnden  v.  Milwaukee  Mechanics'  Ins.  Co.,  164  Mass.  382, 
41  N.  E.  Rep.  658,  25  Ins.  L.  J.  124. 

RULE  8. 
QQMtion  of  Due  Olllgeiioe. 

When  there  is  no  dispute  as  to  the  facts,  question  of 
due  diligence  is  one  of  law  for  the  court. 

Parker  1;.  Middlesex  Assur.  Co.,  179  Mass.  528,  61  N.  E. 
Rep.  215. 

RULE  9. 

When  Time  not  Emoboo  of  tlio  Contraet. 

Unless  the  policy  provides  a  forfeiture  or  makes  the 
service  of  proofs  of  loss  within  a  time  specified  therein 
a  condition  precedent  to  the  liability  of  the  company 
the  time  within  which  proofs  are  required  to  be  fur- 
nished is  not  of  the  essence  of  the  contract.  Where  no 
forfeiture  is  provided,  and  service  within  specified  time 
is  not  made  a  condition  precedent,  the  effect  of  such 
failure  is  simply  to  postpone  the  day  of  payment.  No 
liability  attaches  to  the  company,  however,  until  proofs 
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are  furnished,  but  unless  otherwise  provided,  expressly 
or  by  fair  implication,  it  is  not  important  that  the 
proofs  be  not  in  fact  served  within  the  time  stated  in 
the  policy. 

Mason  v.  St.  Paul  P.  &  M.  Ins.  Co.,  82  Minn.  336,  85  N.  W. 
Eep,  13.    See  Rule  10. 

RULE  ID. 

Xodiflcation  of  Bule  2  —  Ziffect  of  not  Furnishing  Proof  in  Pre- 
scribed Time. 

Bules  2  and  4  do  not  prevail  in  some  States  where  the 
mle  is  that  failure  to  furnish  the  statement  or  proof 
within  the  prescribed  time  does  not  operate  as  a  for- 
feiture nor  defeat  ultimate  recovery  by  the  insured,  the 
policy  not  declaring  the  insurance  void  in  that  event, 
but  doing  so  in  others ;  that  the  only  effect  of  not  fur- 
nishing the  statement  or  proof  within  the  prescribed! 
time  is  to  postpone  the  time  for  payment  of  the  loss. 

Southern  Ins.  Co.  v.  Knight,  111  Ga.  622,  624,  36  S.  E.  Eep. 
«21;  Welch  v.  Fire  Assoc,  Wis.        ,  98  N.  W.  Rep.  227; 

Gerringer  v.  North  Carolina  Home  Ins.  Co.,  133  N.  C.  407,  45 
S.  E.  Rep.  773;  Continental  Ins.  Co.  v.  Whitaker,  Tenn.  , 
79  S.  W.  Rep.  119;  India  River  State  Bank  v.  Hartford  Ins. 
Co.,       Fla.      ,  35  So.  Rep.  228 ;  Hartford  Ins.  Co.  v.  Redding, 

Fla.  ,  37  So.  Rep.  62 ;  Munson  v.  German- American  Ins.  Co., 
W.  Va.  ,  47  S.  E.  Rep.  160;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Owens,  Kans.  ,  77  Pac.  Rep.  544;  Flatley  v.  Phoenix  Ins. 
Co.,  95  Wis.  618,  70  N.  W.  Rep.  828;  Vangindertaelen  v. 
Phcenix  Ins.  Co.,  82  Wis.  112,  51  N.  W.  Rep.  1122 ;  Steele  v. 
German  Ins.  Co.,  93  Mich.  81,  53  N.  W.  Rep.  514;  RynalsM 
V.  Insurance  Co.  of  Pa„  96  Mich.  395,  55  N.  W.  Rep.  981,  23 
Ins.  L.  J.  43 ;  Allen  v.  Milwaukee  Mechanics'  Ins.  Co.,  106  Mich. 
204,  64  N.  W.  Rep.  15;  Gould  v,  Dwelling-House  Ins.  Co.,  90 
Mich.  302 ;  Hall  v.  Concordia  Ins.  Co.,  90  Mich.  403 ;  Kahnweiler 
V.  Phoenix  Ins.  Co.,  57  Fed.  Rep.  562,  23  Ins,  L.  J.  391 ;  North- 
ern Assur.  Co.  V.  Hanna,  60  Nebr.  29,  82  N.  W.  Rep.  97; 
Kenton  Ins.  Co.  v.  Downs,  90  Ky.  236,  13  S.  W.  Rep.  882; 
German  Ins.  Co.  v.  Brown  (Ky.),  29  S.  W.  Rep.  313;  Orient 
Ins.  Co.  V,  Clark  (Kv.),  59  S.  W.  Rep.  863;  American  Central 
Ins.  Co.  V.  Heaverin^Ky.),  35  S.  W.  Rep.  922;  Taber  v.  Royal 
Ins.  Co.,  124  Ala.  681,  26  So.  Rep.  252 ;  Rheims  v.  Standard  Ins. 
Co.,  39  W.  Va.  672,  20  S.  E.  Rep.  670,  24  Ins.  L.  J.  253;  Bur- 
lington Ins.  Co.  V,  Toby,  10  Tex.  Civ.  App.  425,  30  S.  W.  Rep. 
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1111.  And  see  Sun  Ins.  Co.  v.  Mattingly,  77  Tex.  162,  13  S.  W. 
Bep.  1016;  same  principle  applied  to  a  notice  of  loss,  see  Cov- 
entry Ins.  Ateoc.  V.  Evans,  102  Pa.  St.  281.  It  is  a  singular 
fact  that  the  reasoning  of  the  opinions  in  the  preceding  cases 
is  frequently  sustained  by  reference  to  a  New  York  case  (Car- 
penter V.  German- American  Ins.  Co.,  52  Hun,  249).  But  the 
material  fact  or  distinction  frequently  overlooked  is  that  the 
policy  in  that  case  did  not  limit  the  time  for  furnishing  of  proofs 
(Carpenter  v.  German- American  Ins.  Co.,  62  Hun,  251).  The 
case  was  affirmed,  135  N.  Y.  298,  303,  upon  the  reasoning  that 
imder  the  specific  language  the  assured  was  entitled  to  "  reason- 
able time.^'    And  see  Eureka  Ins.  Co.  v.  Gray,  24  Ohio  Cir.  268. 

RULE  II. 

When  Time  Pxieacribed  Expires  on  Sunday. 

Where  the  time  for  furnishing  proofs  of  loss  as  lim- 
ited and  prescribed  by  the  policy  expires  on  a  Smiday, 
and  that  day  is  excluded  in  the  computation  of  time 
imder  the  general  provisions  of  a  statute,  the  assured 
has  the  whole  of  the  next  day  (Monday)  to  deliver  the 
proofs  to  the  company. 

McKihban  v.  Des  Moines  Ins.  Co.,  114  Iowa,  41,  86  N.  W. 
Sep.  38. 

RULE  13. 
Presumption  from  MaiUng  —  Delivery. 

Mailing  of  the  statement  or  proof  of  loss  in  an  ^- 
velope  properly  addressed  and  stamped  creates  a  pre- 
sumption that  same  was  received  in  due  course  of  mail ; 
but  this  presumption  ceases  as  soon  as  the  contrary  ap- 
pears or  is  established  ;*  the  statement  or  proof  of  loss 
must  be  both  mailed  and  received  within  the  prescribed 
time  ;^  but  the  rule  as  to  necessity  of  receipt  within  the 
prescribed  time  is  otherwise  in  many  states;'  arrival 
at  post-office  where  insurance  company  is  located  may 
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be  sufficient  if  in  time,  although  not  actually  delivered 
until  the  following  day.* 

1.  Dade  v,  ^tna  Ins.  Co.,  54  Minn.  336,  56  S.  W.  Rep.  48, 
22  Ins.  L.  J.  874.  And  see  Killips  v.  Putnam  Ins.  Co.,  28  Wis. 
472;  Bell  v.  Lycoming  Ins.  Co.,  19  Hun,  238;  Hodgkins  v. 
Montgomery  Ins.  Co.,  34  Barb.  213. 

2.  Peabody  v.  Satterlee,  166  N.  Y.  174,  revg.  36  App.  Div. 
426,  55  N.  Y.  Supp.  363. 

3.  Manufacturers  &  Merchants'  Ins.  Co.  v,  Zeitinger,  168  TIL 
286,  48  N.  E.  Eep.  179,  affg.  68  111.  App.  268.  And  see  Rules 
9  and  10  and  cases  thereunder. 

4.  Caldwell  v,  Dwelling-House  Ins.  Co.,  61  Mo.  App.  4. 

RULE  13. 
When  Insured  is  Dead. 

It  is  the  duty  of  the  insured  or  his  legal  representa- 
tives in  event  of  his  death  to  be  diligent  in  some  effort 
to  comply  with  the  clause  in  furnishing  .the  statement 
or  proof  or  loss;  if  eflFort  is  made  and  proves  insur- 
mountable for  a  time,  delay  may  be  excused  and  per- 
formance at  earliest  practicable  moment  may  be  suffi- 
cient; to  excuse  nonperformance  it  must  appear  that 
the  act  required  could  not  by  any  reasonable  means 
have  been  accomplished;  difficulty  of  performance  is 
not  enough. 

Matthews  v.  American  Central  Ins.  Co.,  164  N.  Y.  449,  48 
N.  E.  Hep.  751,  affg.  9  App.  Div.  339,  41  N.  Y.  Supp.  304. 

RULE  14. 
BellTexy  of  Proofs  to  Company  or  Agent. 

Delivery  of  proofs  to  home  office  of  the  company  or 
to  its  officers*  or  a  general  agent^  having  authority 
over  the  matter  of  adjustment  and  payment  of  losses 
in  the  territory  or  department  in  which  fire  occurs,  or 
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to  a  special  agent  or  adjuster  having  authority  in  con- 
nection with  the  particular  fire  or  loss,*  is  delivery  to 
the  company;  but  as  to  a  local  agent  who  issued  the 
policy  there  should  ordinarily  be  some  evidence  as  to 
authority  besides  the  mere  fact  that  he  was  the  agent 
who  issued  the  policy  ;*  when  policy  requires  their  be- 
ing furnished  to  a  particular  agent  or  at  a  particular 
place,  they  should  be  so  furnished  ;^  otherwise  delivery 
to  an  authorized  agent  is  sufficient. 

1.  Trustees  v.  Brooklyn  Ins.  Co.,  18  Barb.  69. 

2.  Insurance  Co.  of  N.  A.  v.  McLimans,  28  Nebr.  653,  44 
N.  W.  Rep.  991. 

3.  Merchants'  Ins.  Co.  v.  Vining,  67  Ga.  661.    See  Rule  49. 

4.  See  Rules  15  and  35. 

5.  Edgerly  v.  Farmers'  Ins.  Co.,  48  Iowa,  644.  And  see 
Walker  v.  Beecher,  15  Misc.  149,  36  N.  Y.  Supp.  470 ;  Kirk- 
man  V,  Farmers'  Ins.  Co.,  90  Iowa,  457,  57  N.  W.  Rep.  952. 
And  see  "  Adjuster  and  Adjustment.'^ 

RULE  15. 

Authority  of  Local  Agent. 

Where  there  is  no  limitation  on  the  face  of  the  policy, 
or  otherwise  brought  to  the  notice  or  knowledge  of  the 
assured  limiting  the  authority  of  a  local  agent,  if  he 
has  apparent  authority  by  custom  to  receive  proofs  of 
loss,  a  delivery  of  same  to  him  is  a  delivery  to  the  com- 
pany ;^  and  in  Pennsylvania  may  be  served  on  the  local 
agent  who  countersigned  the  policy  under  a  statute.^ 

1.  Hamden  v.  Milwaukee  Mechanics'  Ins.  Co.,  164  Mass. 
382,  41  N.  E.  Rep.  658,  25  Ins.  L.  J.  124;  McCullough  v. 
Phoenix  Ins.  Co.,  113  Mo.  606,  21  S.  W.  Rep.  207;  Greenlee  v. 
Hanover  Ins.  Co.,  104  Iowa,  481,  73  N.  W.  Rep.  1050. 

2.  Welsh  V.  London  Assur.  Co.,  151  Pa.  St.  607,  25  Atl.  Rep. 
142,  22  Ins.  L.  J.  94;  Oswalt  v.  Hartford  Ins.  Co.,  175  Pa.  St 
427,  34  Atl.  Rep.  735.     See  Rule  14. 
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RULE  i6. 
IiiBiired  Xiut  Pumish  the  Proof •  — Sxoeptioiis. 

While  the  insured  must  always,  whenever  it  is  possi- 
ble, make,  sign,  swear  to,  and  furnish  the  statement  or 
proof  of  loss,  under  special  and  exceptional  circum- 
stances, such  as  nonresidence,  death,  absence,  insanity, 
and  illness  where  it  is  impossible  for  him  to  do  so,  it 
may  be  signed  and  sworn  to  by  an  agent  having  charge 
of  the  business,  property,  or  insurance,^  or  party  to 
whom  loss  payable,  where  person  really  intended  by  the 
insurance  company,  under  special  circumstances,  as  the 
insured^  mortgagee  to  whom  loss  payable,  and  ^ '  mort- 
gagee clause,'*  when  owner  refuses  or  unable;^  if  in- 
sured be  dead,  his  executor  named  in  will  or  adminis- 
trator, even  before  probate  or  issue  of  letters,*  or  any 
of  his  legal  representatives,  which  might  be  construed 
to  mean  not  only  executors  and  administrators,  but 
heirs,  next  of  kin,  legatees,  or  devisees;^  in  case  of  a 
partnership,  the  signing  and  oath  by  one  of  the  part- 
ners is  suflScient,®  or  by  any  one  who  is  the  * '  insured  ' ' 
or  legal  representative  as  successor  to  a  trustee  or 
assignee  with  consent  of  the  company,''  may  be  fur- 
nished by  a  receiver  in  bankruptcy  under  specific 
authority  from  the  court.® 

1.  Lumbermen^B  Mutual  Ins.  Co.  v.  Bell,  166  111.  400,  45 
N.  E.  Eep.  130 ;  Firemen's  Fund  Ins.  Co.  v.  Sims,  115  Ga.  939. 
42  S.  E.  Rep.  269 ;  German  Ins.  Co.  v.  Grunert,  112  111.  68 ; 
Boberts  v.  Northwestern  Nat.  Ins.  Co.,  90  Wis.  210,  62  N.  W. 
Rep.  1048;  Bums  v.  Michigan  Manufacturers'  Ins.  Co.,  130 
Mich.  661,  90  N.  W.  Rep.  411 ;  Sims  v.  State  Ins.  Co.,  47  Mo. 
54;  O'Connor  v.  Hartford  Ins.  Co.,  31  Wis.  160;  People  r. 
Liverpool,  L.  &  G.  Ins.  Co.,  2  T.  &  C.  268,  273.  And  see  Find- 
eisen  v.  Metropole  Ins.  Co.,  57  Vt.  520;  Ayres  v.  Hartford  In§. 
Co.,  17  Iowa,  176 ;  Swan  v.  Liverpool,  L.  &  G.  Ins.  Co.,  52  Mip?. 
704;  Burge  v.  Greenwich  Ins.  Co.,  Mo.  App.  ,  80  S.  W. 
Rep.  342;  Pearlatine  v.  Westchester  Ins.  Co.,  S.  .C.  ,  49 
S.  E.  Rep.  4. 
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8.  Warren  v.  Springfield  P.  &  M.  Ins.  Co.,  13  Tex.  Civ.  App. 
466,  35  S.  W.  Sep.  810;  Milwaukee  Mechanics'  Ins.  Co.  v.. 
Brown,  3  Kans.  App.  225,  44  Pac.  Hep.  35. 

3.  Graham  v.  Firemen's  Ins.  Co.,  8  Daly,  421;  Southern 
Home  B.  ft  L.  Assoc,  t;.  Home  Ins.  Co.,  94  Ga.  170,  21  S.  E. 
Bep.  375,  24  S.  E.  Eep.  396;  Lombard  Investment  Co.  v^ 
Dwelling-House  Ins.  Co.,  62  Mo.  App.  315.  And  see  Nieker- 
son  V.  Nickerson,  80  Me.  100;  State  Ins.  Co.  v,  Ketcham,  9 
Kans.  App.  552,  58  Pac.  Bep.  229.  And  see  "  Mortgagor  and 
Mortgagee.'' 

4.  Matthews  v.  American  Central  Ins.  Co.,  9  App.  Div.  339, 
344,  41  N.  Y.  Supp.  304,  affd.,  154  N.  Y.  449;  Meyerson  v. 
Hartford  Ins.  Co.,  16  Misc.  286,  38  N.  Y.  Supp.  112. 

6.  Matthews  v,  American  Central  Ins.  Co.,  supra.  And  see 
Farmers'  Ins.  Co.  v.  Graybill,  74  Pa.  St.  17. 

8.  Myers  v.  Council  Bluffs  Ins.  Co.,  72  Iowa,  176,  33  N.  W. 
Bep.  453.  And  see  Karelsen  v.  Sun  Fire  Office,  122  K  Y.  545, 
25  N.  E.  Bep.  921 ;  Marthinson  t;.  North  B.  &  M.  Ins.  Co.,  64 
Mich.  372,  31  N.  W.  Bep.  291. 

7.  Wolcott  V,  Sprague,  55  Fed.  Bep.  545 ;  Cornell  v.  Le  Boy, 
9  Wend.  163;  De  Witt  v.  Agricultural  Ins.  Co.,  89  Hun,  229, 
36  N.  Y.  Supp.  570.    And  see  "  Mortgagor  and  Mortgagee." 

8.  Sims  V.  Union  Assur.  Soc,  129  Fed.  Bep.  804. 

It  is  not  clear,  in  Xew  York,  as  to  when  or  under  what  cir- 
cumstances statement  or  proof  of  loss  may  be  made  and  fur- 
nished by  a  mortgagee  or  party  to  whom  the  loss  is  payable. 
It  has  been  twice  decided  by  the  lower  courts  that  under  ex- 
ceptional circiimstances  they  may  be  so  furnished.  Armstrong 
V.  Agricultural  Ins.  Co.,  56  Hun,  399;  Moore  v.  Hanover  Ins. 
Co.,  71  Hun,  199.  Both  of  these  cases  were  reversed  bv  the 
Court  of  Appeals  (130  N.  Y.  560,  141  N.  Y.  219),  without 
passing  upon  or  deciding  this  point  expressly.  In  the  absence 
of  a  mortgagee  clause,  the  opinion  of  the  Court  of  Appeals  in 
Moore  v,  Hanover  Ins.  Co.,  141  N.  Y.  219,  would  seem  to  be 
adverse  to  the  right  of  any  other  than  the  assured  to  make  and 
swear  to  the  proofs.  And  that  it  may  be  impossible  for  a  mere 
appointee  to  receive  the  loss,  to  comply  with  the  condition  is 
recognized  by  the  Court  of  Appeals  in  Graham  v.  Phoenix  Ins. 
Co.,  77  N.  Y.  171,  177.  Of  course,  when  the  policy  is  issued 
to  and  covers  loth  interests,  both  are  the  insured,  so  either  may, 
under  such  circumstances,  make  the  proofs.  Graham  v. 
Phoenix  Ins.  Co.,  17  Hun,  156.  Whenever  the  mortgagee's  in- 
terest is  insured,  or  whenever  he  procures  the  insurance  solely 
for  his  own  benefit,  without  privity  or  authority  of  the  owner 
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and  mortgagor,  although  policy  may  in  form  be  issued  te  and 
in  name  of  latter  as  the  assured,  with  loss  payable  to  the  mort- 
gagee, the  company  knowing  the  facts,  the  mortgagee,  being 
substantially  the  party  solely  insured,  may  make  the  proofs. 
Pratt  V.  New  York  CJentral  Ins.  Co.,  55  N.  Y.  505.  This  case, 
however,  would  seem  to  have  been  really  decided  upon  a  ques- 
tion of  waiver,  as  the  proofs  were  made  out  as  directed  by 
company^s  ofiScers,  and  were  retained  without  objection.  See 
and  compare  Graham  v.  Phoenix  Ins.  Co.,  77  N.  Y.  171,  gupra. 
See  also  ^^  Mortgagor  and  Mortgagee.^^ 

RULE  17. 
Duty  of  ICortgagee. 

Unless  the  mortgagee  clause  attached  makes  it  ob- 
ligatory on  the  mortgagee  to  furnish  proofs  of  loss,  he- 
is  not  required  to  furnish  such  proofs  as  a  condition 
precedent  to  his  right  of  action  on  the  policy ;  the  fail- 
ure of  the  mortgagor  and  owner  to  furnish  such  proofs, 
either  wholly  or  within  the  stipulated  time,  constitutes 
one  of  the  neglects,  from  the  invalidating  consequences 
of  which  the  mortgagee  is  exempted. 

Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla.  568,  33  So.  Rep. 
473;  Northern  Assur.  Co.  r.  Chicago  B.  &  L.  Assoc.,  98  111. 
App.  152,  affd.,  198  111.  474,  citing  Queen  Ins.  Co.  v.  Dearborn 
Savings  Assoc,  175  111.  115. 

This  rule  is  probably  operative  in  those  States  only  which 
have  adopted  the  exceptional  rule  of  construction  tiiat  the 
mortgagee  clause,  when  attached,  is  operative  only  to  the  extent 
that  it  incorporates  and  specially  includes  in  it  the  conditions 
of  the  policy.  See  "  Mor^agor  and  Mortgagee."  In  Missouri 
the  rule  is  held  otherwise  so  far  as  the  obligation  to  furnish 
proofs  of  loss  is  concerned.  See  Lombard  Investment  Co.  r. 
Dwelling-House  Ins.  Co.,  62  Mo.  App.  315.  And  see  Shapiro 
V,  Western  Home  Ins.  Co.,  61  Minn.  239,  53  X.  W.  Kep.  463. 
22  Ins.  L.  J.  310. 
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RULE  i8. 

Attaching  Creditor. 

An  attaching  creditor  by  obtaining  testimony  of  as- 
sured and  others  may  substantially  comply  with  the 
condition  requiring  proofs. 

Northwestern  Ins.  Co.  v.  Atkins,  66  Ky.  328. 

RULE  19. 

* 

Whan  Policy  Taken  Out  for  Benefit  of  Insured  and  Other  Owners. 

Where  the  policy  is  taken  out  in  name  of  one  person 
or  party  for  benefit  of  himself  and  other  owners,  it  is 
not  necessary  for  all  to  join  in  the  proof  of  loss. 

Walsh  V.  Washington  Ins.  Co.,  32  N.  Y.  427. 

RULE  ao. 
When  IiOBS  Hade  Payable  to  a  Third  Party. 

When  loss  is  merely  made  payable  to  a  third  party, 
the  assured  must  make  and  furnish  the  statement  or 
proofs  of  loss. 

State  Ins.  Co.  v,  Maaekens,  38  N.  J.  L.  565;  Spooner  v. 
Vermont  Ins.  Co.,  53  Vt.  156.  And  see  Moore  v.  Hanover  Ins. 
Co.,  141  N.  Y.  219,  and  Rule  16. 

RULE  21. 
Substantial  Compliance  SniBcient. 

Substantial  compliance  with  the  clause  in  reference 
to  the  statement  or  proof  of  loss,  as  nature  of  the  case 
and  circumstances  will  admit,  is  all  that  is  required;* 
for  instance,  the  number  and  weight  of  bales  of  cotton 
and  value  in  the  aggregate;*  statement  that  no  per- 

14 
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son  other  than  insured  had  any  interest,  equivalent  of 
assertion  of  no  incumbrance;'  names  of  other  com- 
panies and  amounts  of  their  several  policies  may  be 
sufficient,  without  copies,  unless  specifically  required  ;* 
an  itemized  statement  of  the  value  and  loss  should  be 
given,  if  possible,  and  in  power  of  the  insured  f  as  to 
cause  or  origin  of  the  fire  it  is  sufficient,  if  not  known, 
to  3ay  that  it  is  unknown,  but  that  it  was  not  caused  by 
the  insured  or  by  his  procurement;®  or  assured  may 
state  his  information;^  while  proper  it  is  not  necessary 
for  the  assured  to  apportion  the  loss.^ 

1.  Georgia  Home  Ins.  Co.  v.  Goode,  96  Va.  751,  30  S.  E. 
Bep.  366;  Jones  v.  Mechanics'  Ins.  Co.,  36  N.  J.  L.  29;  Willis 
V.  Germania  Ins.  Co.,  79  N.  C.  285 ;  McLaughlin  v.  Washington 
Ins.  Co.,  23  Wend.  525;  Bumstead  v.  Dividend  Ins.  Co.,  12 
N.  Y.  81;  Boyle  v.  Hamburg-Bremen  Ins.  Co.,  169  Pa.  St  349; 
McManus  v.  Western  Assur.  Co.,  22  Misc.  269;  Willis  v.  Ger- 
mania Ins.  Co.,  79  N.  C.  285;  Dyer  i;.  Des  Moines  Ins.  Co., 
103  Iowa,  524 ;  Peet  v.  Dakota  Ins.  Co.,  1  S.  D.  462,  47  N.  W. 
Rep.  532;  De  Raiche  v.  Liverpool,  L.  ft  G.  Ins.  Co.,  83  Minn. 
398,  86  N.  W.  Rep.  425;  Robinson  v.  Palatine  Ins.  Co., 

N.  M.        ,  66  Pac.  Rep.  535 ;  Nixon  v.  Queen  Ins.  Co.,  23  Can. 
S.  C.  26;  Billmyer  v.  Hamburg-Bremen  Ins.  Co.,  W.  Va. 

,  49  S.  E.  Rep.  901. 

2.  -^tna  Ins.  Co.  v.  People's  Bank,  62  Fed.  Rep.  222,  106 
C.  C.  A.  342,  23  Ins.  L.  J.  807. 

3.  Davis  V.  Grand  Rapids  Ins.  Co.,  15  Misc.  263,  36  N.  Y. 
Supp.  792,  affd.  without  opinion,  157  N.  Y.  685. 

4.  Spofford  Bros.*  Dry  Goods  v.  American  Central  Ins.  Co., 
76  Mo.  App.  27;  Scottish  Union  ft  Nat.  Ins.  Co.  v,  Keene,  85 
Md.  263,  37  Atl.  Rep.  33,  26  Ins.  L.  J.  963 ;  Wicking  v.  Citi- 
zens' Mutual  Ins.  Co.,  118  Mich.  640,  77  N.  W.  Rep.  275,  28 
Ins.  L.  J.  220.  And  see  Miller  v.  Hartford  Ins.  Co.,  70  Iowa, 
704 ;  Towne  v.  Springfield  Ins.  Co.,  145  Mass.  582 ;  Blakely  r. 
Phoenix  Ins.  Co.,  20  Wis.  205;  Jones  v.  Howard  Ins.  Co.,  117 
N.  Y.  103,  22  N.  E.  Rep.  578. 

5.  Gaudie  v.  London  &  Lancashire  Ins.  Co.,  10  Fed.  Rep. 
347;  Gottlieb  t;.  Dutchess  County  Ins.  Co.,  89  Hun,  36,  35 
N.  Y.  Supp.  710;  Beatty  v.  Lycoming  Ins.  Co.,  66  Pa.  St  9. 
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6.  Howard  Ihb.  Co.  v.  Hockmg,  116  Pa.  St.  415 ;  WasAarnkj 
V.  Anchor  Idb.  Co.,  98  Iowa,  221.  And  see  Jones  v.  Howard 
Ins.  Co.,  117  N.  Y.  103,  22  N.  E.  Bep.  678;  McNally  v. 
Phoenix  Ins.  Co.,  137  N.  Y.  389. 

7.  White  17.  Royal  Ins.  Co.,  149  K  Y.  485. 

8.  Puller  V.  Detroit  Ins.  Co.,  36  Fed.  Bep.  469. 

When  the  statement  is  signed  by  the  insured,  and  his  oath 
certified  by  the  notary,  it  is  not  essential  that  the  insured  should 
also  sign  the  affidavit  or  verification.  McManus  v.  Western 
Assur.  Co.,  43  App.  Div.  550,  aflEd.  without  opinion,  167  K  Y. 
602. 

RULE  22. 

Whan  P0II07  Insures  Party  on  Property  in  PosBeaslon  or  for 

which  Liable. 

When  policy  insures  a  carrier  or  other  party  on 
property  in  possession  or  for  which  he  may  be  liable, 
it  is  sufficient  to  annex  to  the  statement  the  names  of 
the  owners  of  property  lost,  the  value  of  such  proi>erty, 
and  damages  sustained  by  each  so  far  as  possible. 

Force  v.  St.  Paul  F.  &  M.  Ins.  Co.,  81  App.  Div.  633,  80 
N.  Y.  Supp.  708. 

RULE  23. 

Provision  as  to  Statement  of  Other  Insiinmoe. 

The  requirement  that  all  other  insurance  shall  be 
stated,  whether  valid  or  not,  does  not  require  the  Btate- 
ment  of  mere  propositions  for  insurance  unaccepted. 

Partridge  v.  Milwaukee  Mechanics*  Ins.  Co.,  13  App.  Div, 
519,  43  N.  Y.  Supp.  632,  affd.  without  opinion,  162  N.  T.  697. 

RULE  24. 
Carpenter's  Bill  or  Statement  not  a  Substitute  or  OompUsiiee. 

A  bill  or  statement  prepared  by  carpenters,  stating 
the  cost  of  rebuilding  a  building  destroyed  by  the  fire. 
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is  .not  a  sufficient  statement  or  proof  of  loss  ;^  unless 
by  special  terms  in  the  policy  it  is  made  such.^ 

1.  Heusinkveld  v.  St.  Paul  P.  &  M.  Ins.  Co.,  96  Iowa,  224, 
64  N.  W.  Rep.  769,  25  Ins.  L.  J.  392;  Citi25en8'  Ins.  Co.  v. 
Doll,  35  Md.  89. 

2*.  Summerfield  v.  Phoenix  Ins.  Co.,  65  Fed.  Rep.  292. 

RULE  as. 

Statement'  or  Proof  of  Stocks  of  Merchandise  —  Actual  Cash.  Value 

Should  be  Stated. 

The  statement  or  proof  of  loss  need  not  give  specific 
items  of  goods  or  stock  insured  and  destroyed,  when 
it  is  not  possible  to  do  so ;  it  may  be  sufficient  to  give 
amount  of  stock  on  hand  at  certain  date  with  amounts 
of  purchases  subsequently,  and  amount  of  sales  less 
deduction  of  a  certain  percentage  representing  profits  ;* 
and  an  itemized  statement  is  not  required  wherever 
goods  or  property  is  absolutely  destroyed,  and  it  is  not 
practicable  or  possible  to  make  one;^  but  the  actual 
cash  value  should  be  stated  and  not  left  to  be  inferred.' 

1.  Scottish  Union  &  Nat.  Ins.  Co.  v.  Keene,  85  Md.  263,  37 
Atl.  Rep.  33,  26  Ins.  L.  J.  963. 

2.  Davis  V.  Grand  Rapids  Ins.  Co.,  15  Misc.  263,  36  N.  Y. 
Supp.  792,  aflfd.  without  opinion,  157  N.  Y.  685. 

S.  Brock  V.  Des  Moines  Ins.  Co.,  96  Iowa,  39,  64  N.  W.  Rep. 
685.    See  Amount  of  Loss  or  Damage,  Rule  21. 

RULE  a6. 

Statement  Limited  to  Particulars  CaUed  for  by  the  Policy. 

The  statement  or  proof  of  loss  need  not  give  infor- 
mation or  particulars  not  specifically  provided  for. 

De  Raiche  v.  Liverpool,  L.  &  6.  Ins.  Co.,  83  Minn.  398,  86 
N.  W.  Rep.  425. 
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RULE  2^. 

When  Insured  Holds  ICora  than  One  Policy  of  Same  Company. 

When  assured  holds  more  than  one  policy  of  the 
same  company,  covering  same  property,  he  is  not  re- 
quired to  furnish  more  than  one  statement  or  proof 
of  loss. 

Dakin  v.  Liverpool,  L.  ft  6.  Ins.  Co.,  13  Hun,  122,  affd.,  77 
N.  Y.  600. 

RULE  28. 

Conditions  Operative  Only  when  Required  are  Independent  of  the 

Statement  or  Proof  of  Loss. 

Such  clauses  or  conditions  which  only  come  into  force 
or  operation  on  being  *  *  required, '  *  like  that  relating 
to  the  certificate  of  a  notary  or  magistrate,^  or  copies 
of  bills  or  invoices,^  are  independent  of  the  clause  re- 
lating to  the  statement  or  proof  of  loss ;  a  demand  for 
a  notary's  certificate  is  not  a  demand  for  amended 
proof  of  loss,  nor  does  a  mere  objection  that  statement 
furnished  does  not  contain  the  certificate  amount  .to  a 
**  requirement  of  the  certificate;''  such  a  certificate  is 
no  part  of  the  proof  of  loss,  and  it  need  not  be  furnished 
with  or  annexed  to  the  proof  or  statement  of  loss. 

1.  Merchants'  Ins.  Co.  v.  Gibbs,  56  N.  J.  L.  679,  29  Atl.  Rep. 
485,  23  Ins.  L  J.  791 ;  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y. 
390. 

2.  ^tna  Ins.  Co.  v.  McLead,  57  Kans.  95,  45  Pac.  Rep.  73, 
25  Ins.  L.  J.  669. 

RULE  29. 

Statements  Bef  er  to  Bate  of  Fire. 

Statements  refer  to  date  of  fire  and  not  to  date  of 
proofs,  although  in  present  tense. 

Wieking  v.  Citizens'  Mut.  Ins.  Co.,  118  Mich.  640,  77  N.  W. 
Rep.  275,  28  Ins.  L.  J.  220.  And  see  Jones  v.  Howard  Ins. 
Co.,  117  N.  Y.  103,  22  N.  E.  Rep.  578. 
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RULE  30. 

Effect  of  Overestimate  of  Value. 

An  over-estimate  as  to  value  does  not  defeat  the 
claim  to  the  insurance  unless  intentionally  fraudulent. 

Vergeront  v.  German  Ins.  Co.,  86  Wis.  425,  56  N.  W.  Bep. 
10&6,  23  Ins.  L.  J.  236.    And  see  ''  Fraud  or  False  Swearing.'' 

RULE  31. 
In  Caee  of  a  Beinsiirance  Policy. 

In  case  of  a  reinsurance  policy  the  condition  in  re- 
gard to  the  statement  or  proof  of  loss  may  be  complied 
with  by  the  reinsured  company  transmitting  to  the 
other  the  proofs  made  by  the  original  assured  ;*  but  if 
there  is  a  clause  in  the  reinsurance  policy  that  it  is 
made  subject  to  same  risks,  valuations,  conditions,  and 
mode  of  settlement  as  are  or  may  be  adopted  or  as- 
sumed by  the  reinsured  company,  it  dispenses  with 
preliminary  proof,  and  binds  the  company  to  the  ad- 
justment made  with  the  original  assured,  so  far  as  the 
amount  of  loss  is  concerned.' 

1.  New  York  Bowery  Ins.  Co.  v.  New  York  Ins.  Co.,  17 
Wend.  359.  And  see  Whitney  v.  American  Ins.  Co.,  127  Cal- 
464,  59  Pac.  Bep.  897. 

8.  Consolidated  Beal  Estate  Co.  v.  Cashow,  41  Md.  59. 

RULE  3a. 
When  Building  a  Total  L088  in  PennsylTania. 

In  Pennsylvania,  where  a  building  is  a  total  loss,  a 
particular  statement  or  proof  of  loss  as  to  amount  or 
value  is  not  required  ;*  but  may  be  required  as  to  state- 
ment of  other  facts  called  for  by  the  condition.^ 

1.  Fanners'  Ins.  Co.  v.  Moyer,  97  Pa.  St.  441 ;  Pennsylvania 
In&  Go.  V.  Dongheriy,  102  Pa.  St.  568;  Universal  Ins.  Co.  v. 
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Weiss,  106  Pa.  St.  20,  23  Atl.  Rep.  991;  Home  Ins.  Co.  v, 
Davis,  98  Pa.  St  280;  German- American  Ins.  Co.  v.  Hocking, 
115  Pa.  St  398 ;  Weiss  v.  American  Ins.  Co.,  148  Pa.  St  349, 
23  Atl.  Rep.  991;  McGonigle  v.  Susquehanna  Ins.  Co.,  168 
Pa.  St.  1,  31  Atl.  Rep.  868,  24  Ins.  L.  J.  808. 

2.  German-American  Ins.  Co.  v.  Hocking,  supra.  And  see 
Powell  V.  Agricultural  Ins.  Co.,  2  Pa.  Sup.  Ct.  151. 

RULE  33. 

Statements  in  Proofs  not  Evidence  of  Amount  of  I«os8. 

The  statements  in  the  statement  or  proof  of  loss  do 
not  themselves  become  evidence  of  the  facts  or  extent 
of  the  loss;*  and  proofs  of  loss  cannot  be  objected  to, 
when  offered  in  evidence  of  compliance  with  the  condi- 
tion, upon  the  ground  that  they  contain  untrue  state- 
ments.^ But  a  schedule  of  the  property  attached  may 
be  used  upon  a  trial,  in  connection  with  the  testimony 
of  the  insured,  to  refresh  his  recollection.® 

1.  Scottish  Union  &  Nat.  Ins.  Co.  v.  Keene,  85  Md.  263,  37 
Atl.  Rep.  33,  26  Ins.  L.  J.  963;  Cummins  v.  German-Ameri- 
can Ins.  Co.,  192  Pa.  St.  359,  43  Atl.  Rep.  1016;  Rosenberg  v. 
Fireman's  Fund  Ins.  Co.,  209  Pa.  St  336,  56  Atl.  Rep.  671; 
Newmark  v.  London  &  L.  Ins.  Co.,  30  Mo.  160 ;  Bonner  v.  Home 
Ins.  Co.,  13  Wis.  677;  Citizens'  Ins.  Co.  v.  Doll,  35  Md.  89; 
Hiles  V.  Hanover  Ins.  Co.,  65  Wis.  585 ;  Knickerbocker  Ins.  Co. 
V.  Gould,  80  111.  388;  Edgerley  v.  Farmers'  Ins.  Co.,  48  Iowa, 
644;  Baile  v.  St.  Joseph  Ins.  Co.,  73  Mo.  371;  Williams  v. 
Hartford  Ins.  Co.,  64  Cal.  442;  Southern  Ins.  Co.  v.  Lewis,  42 
Ga.  587;  Home  Ins.  Co.  v.  National  Bank,  88  Tenn.  369,  12 
S.  W.  Rep.  915;  Planters'  Ins.  Co.  v.  Comfort,  60  Miss.  662; 
Moadinger  t;.  Mechanics'  Ins.  Co.,  2  Hall,  527 ;  Sexton  v.  Mont- 

f[omery  Ins.  Co.,  9  Barb.  191 ;  Cascade  Ins.  Co.  v.  Journal  Pub- 
ishing  Co.,  1  Wash.  452 ;  Tucker  v.  Colonial  Ins.  Co.,  W. 

Va.        ,  61  S.  E.  Rep.  86. 

2.  Runkle  v.  Hartford  Ins.  Co.,  99  Iowa,  414,  68  N.  W.  Rep. 
712. 

3.  Wooldridge  v.  German  Ins.  Co.,  69  Mo.  App.  413;  Names 
V.  Union  Ins.  Co.,  104  Iowa,  612,  74  N.  W.  Rep.  14.  And  see 
Coleman  v.  Association,  77  Minn.  31 ;  Cheever  t;.  Scottish  Union 
Ins.  Co.,  86  App.  Div.  328,  83  N.  Y.  Supp.  730. 
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RULE  34. 

Insured  not  Estopped  or  Bound  by  his  Statements  In  Proofs. 

The  insured  is  not  bound  or  estopped  by  his  state- 
ments in  the  statement  or  proof  of  loss,  either  as  to 
value  or  extent  of  the  loss  or  otherwise;  mistake  or 
actual  facts  may  at  any  time  subsequently  bie  claimed 
or  established,  even  down  to  the  trial  of  an  action 
brought  to  recover  the  insurance,^  but  statements  may 
be  evidence  against  him  f  but  as  an  admission  a  neces- 
sary fact  to  sustain  a  defense  will  not  be  assumed  by 
construction  ;^  nor  can  the  company  take  advantage  of 
a  misstatement  caused  by  fault  of  its  own  adjuster.* 

1.  Bentley  v.  Standard  Ins.  Co.,  40  W.  Va.  729,  23  S.  E. 
Eep.  584 ;  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419,  34  Pac.  Rep. 
1059,  23  Ins.  L.  J.  401 ;  .^tna  Ins.  Co.  r.  Strout,  16  Ind.  App. 
160,  44  N.  E.  Rep.  934 ;  Corkery  v.  Security  Ins.  Co.,  99  Iowa, 
382,  68  N.  W.  Rep.  792,  26  Iris.  L.  J.  331 ;  Names  v.  Union 
Ins.  Co.,  104  Iowa,  612,  74  N.  W.  Rep.  14;  Knop  v.  National 
Ins.  Co.,  101  Mich.  359,  59  N.  W.  Rep.  653,  24  Ins.  L.  J.  65 ; 
Connecticut  Ins.  Co.  v.  Schwenk,  94  U.  S.  593 ;  Mead  v.  Ameri- 
can Ins.  Co.,  13  App.  Div.  476,  43  N.  Y.  Supp.  334;  Miaghan 
1;.  Hartford  Ins.  Co.,  24  Hun,  58;  White  v.  Royal  Ins.  Co.,  8 
Misc.  613,  29  N.  Y.  Supp.  323;  Frankfurter  v.  Home  Ins.  Co., 
6  Misc.  49,  26  N.  Y.  Supp.  81 ;  Parmalee  v.  Hoffman  Ins.  Co., 
54  N.  Y.  193 ;  McMaster  v.  Insurance  Co.  of  N.  A.,  55  N.  Y. 
222;  Cummins  v.  Agricultural  Ins.  Co.,  67  N.  Y.  260;  Rockey 
v.  Firemen's  Ins.  Co.,  83  App.  Div.  638,  82  N.  Y.  Supp.  120; 
Smiley  v.  Citizsens'  Ins.  Co.,  14  W.  Va.  33;  Cook  v.  Lion  Ins. 
Co.,  67  Cal.  368;  Hanover  Ins.  Co.  r.  Lewis,  28  Fla.  209,  10 
So.  Rep.  297;  Schmidt  v.  Mutual  Ins.  Co.,  55  Mich.  432; 
Lebanon  Ins.  Co.  v,  Kepler,  106  Pa.  St.  28;  Waldeck  r.  Spring- 
field Ins.  Co.,  53  Wis.  129;  Commercial  Ins.  Co.  v.  Huckberger, 
52  111.  464. 

2.  New  York  Central  Ins.  Co.  v,  Watson,  23  Mich.  486 ;  Conti- 
nental Ins.  Co.  V.  Hulman,  92  111.  145;  Antes  i;.  Western  Ins. 
Co.,  84  Iowa,  355,  51  N.  W.  Rep.  7 ;  Insurance  Co.  of  N.  A.  t?. 
Zaenger,  63  111.  462,  467;  Insurance  Co.  v.  Newton,  22  Wall. 
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(U.  S,)  32,  35;  Mosley  v.  Vermont  Ins.  Co.,  55  Vt  142;  ^tna 
Ins.  Co.  V.  Stevens,  4^  111.  31,  35;  Uennesy  v.  Niagara  Ins. 
Co.,  8  Wash.  91,  35  Pac.  Eep.  585,  23  Ins.  L.  J.  796. 

3.  McMaster  v.  Insurance  Co.  of  N.  A.,  55  N.  Y.  222 ;  Cum- 
berland Ins.  Co.  V.  Giltinan,  19  Vroom  (N.  J.),  495.  And  see 
Hanover  Ins.  Co.  v.  Parrotte,  47  Nebr.  576,  66  N.  W.  Rep.  636. 

4.  Star  Union  Lumber  Co.  v,  Finney,  35  Nebr.  214,  52  N.  W. 
Sep.  1113. 

RULE  35. 
Waiver  by  Local  Agent. 

A  local  agent  authorized  to  make  contracts  of  insur- 
ance by  issue  of  policies  has  no  authority  as  such  to 
waive  proofs  of  loss;*  but  when  same  are  furnished 
by  the  assured  as  suggested  by  the  local  agent  who 
issued  the  policy,  and  are  received  and  retained  by  the 
company  and  acted  upon  by  it  through  an  investigation 
by  a  special  agent  or  adjuster,  without  objection,  there 
is  suflScient  evidence  of  waiver  f  and  so  where  the  ad- 
juster or  company  makes  the  local  agent  the  medium 
of  communication  with  the  assured,  the  latter 's  author- 
ity may  become  a  question  of  fact  f  and  so  the  author- 
ity of  the  local  agent  may  become  a  question  of  fact 
where  he  is  accustomed  to  receive  and  forward  notices 
and  proofs  of  loss  ;*  and  delivery  of  proofs  to  a  local 
agent  may  be  sufficient  to  set  the  time  running  for 
exercise  of  option  to  replace  or  rebuild,  etc.,^  and  so  de- 
livery to  local  agent  may  be  sufficient  where  not  ob- 
jected to  and  acted  upon.® 

1.  Shapiro  v.  St.  Paul  P.  &  M.  Ins.  Co.,  61  Minn.  135,  63 
N.  W.  Rep.  614,  24  Ins.  L.  J.  774;  Ennentraut  v.  Girard  Ins. 
Co.,  63  Minn.  305,  65  N.  W.  Rep.  635 ;  Burlington  Ins.  Co.  v. 
Kennerly,  60  Ark.  532,  31  S.  W.  Rep.  155,  25  Ins.  L.  J.  40; 
Dwelling-House  Ins.  Co.  v.  Snyder,  59  N.  J.  L.  18,  34  Atl.  Rep. 
931;  Riithven  v.  American  Ins.  Co.,  92  Iowa,  316,  60  N.  W. 
Bep.  663,  24  Ins.  L.  J.  266;  Knudson  v.  Hekla  Ins.  Co.,  75 
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Wis.  198,  43  N.  W.  Bep.  954;  Harrison  v.  Hartford  Ins.  Co., 
59  Fed.  Kep.  732,  23  Ins.  L.  J.  161 ;  McCollnm  v.  North  B.  & 
M.  Ins.  Co.,  65  Mo.  App.  304;  Hicks  v.  British- America  Assur. 
Co.,  162  N.  Y.  284,  rev'g  13  App.  Div.  444;  Bush  v.  Weatr 
Chester  Ins.  Co.,  63  N.  Y.  531;  Van  Allen  v.  Farmers'  Ins.  Co., 
64  N.  Y.  469 ;  Heusinkveld  v.  St.  Paul  F.  ft  M.  Ins.  Co.,  106 
Iowa,  229,  76  N.  W.  Bep.  696 ;  Smith  v.  Niagara  Ins.  Co.,  60 
Vt.  682,  15  Atl.  Bep.  353;  Wadhams  v.  Western  Assur.  Co.,  117 
Mich.  514,  76  N.  W.  Bep.  6;  Gould  v,  Dwelling-House  Ins.  Co., 
90  Mich.  302,  51  N.  W.  Bep.  455 ;  Lohnes  v.  Insurance  Co.  of 
N.  A.,  121  Mass.  439;  Engebretson  v.  Hekla  Ins.  Co.,  58  Wis. 
301,  17  N.  W.  Bep.  5;  Barry  ft  Finan  Lumber  Co.  v.  Citizens' 
Ins.  Co.,  Mich.  ,  98  N.  W.  Bep.  761 ;  Perry  v.  Caledonian 
Ins.  Co.,         App.  Div.        ,  93  N.  Y.  Supp.  50. 

2.  Weber  v.  Germania  Ins.  Co.,  16  App.  Div.  596,  44  N.  Y. 
Supp.  976.     And  see  Western  Assur.  Co.  v.  White,  Miss. 

,  25  So.  Bep.  594 ;  Carroll  v.  Girard  Ins.  Co.,  72  Cal.  297, 
13  Pac.  Bep.  863. 

5.  Bolan  v.  Fire  Assoc.,  58  Mo.  App.  225;  Lycoming  Ins. 
Co.  i;.  SchoUenberger,  44  Pa.  St.  259;  Morgan  v.  Illinois  Ins. 
Co.,  130  Mich.  427,  90  N.  W.  Bep.  40;  Sergent  v.  Liverpool, 
L.  ft  G.  Ins.  Co.,  155  N.  Y.  349,  49  N.  E.  Bep.  935. 

4.  Minneapolis  &  St.  P.  B.  B.  Co.  v.  Home  Ins.  Co.,  64  Minn. 
^1,  66  N.  W.  Bep.  132 ;  Van  Allen  v.  Farmers'  Ins.  Co.,  10  Hun, 
397,  affd.  on  opinion  of  lower  court,  72  N.  Y.  604;  Hamden  v. 
Milwaukee  Mechanics'  Ins.  Co.,  164  Mass.  382,  41  N.  E.  Bep. 
^58. 

6.  Insurance  Co.  of  N.  A.  v.  Hope,  58  111.  75. 

8.  McCullough  V.  Phoenix  Ins.  Co.,  113  Mo.  606,  21  S.  E. 
Bep.  207. 

Exceptions. —  Where  there  is  no  limitation  shown  upon  the 
authority  of  the  local  agent,  authorizing  him  to  countersign 
and  issue  policies,  and  policy  does  not  require  proofs  to  be  de- 
livered to  any  one  else  such  local  agent  may  receive  or  waive 
proofs  of  loss. 

McCollum  V.  Hartford  Ins.  Co.,  67  Mo.  App.  66,  76 ;  Nickell 
t;.  Phoenix  Ins.  Co.,  144  Mo.  420,  46  S.  W.  Bep.  435,  27  Ins.  L.  J. 
880;  McCullough  v.  Phoenix  Ins.  Co.,  113  Mo.  606,  21  S.  W. 
Bep.  207;  Harness  v.  National  Ins.  Co.,  76  Mo.  App.  410; 
Burge  v.  Greenwich  Ins.  Co.,  Mo.  App.  ,  80  S.  W.  Bep. 
342 ;  Schloss  v.  Westchester  Ins.  Co.,  Ala.  ,  37  So.  Bep. 
701 ;  Phoenix  Ins.  Co.  v.  Bowdre,  67  Miss.  620,  7  So.  Bep.  596 ; 
Syndicate  Ins.  Co.  v.  Catchings,  104  Ala.  176,  16  So.  Bep.  46, 
24  Ins.  L.  J.  447 ;  Phoenix  Ins.  Co.  v.  Munger,  Kans.  ,  30 
Pac.  Bep.  120 ;  Phoenix  Ins.  Co.  v.  Searles,  100  Ga.  97,  27  S.  B. 
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Rep.  779;  German  Ins.  Co.  v.  Stuart,  13  Ind.  App.  627,  42 
N.  E.  Eep.  286;  Fire  Assoc,  v.  Jones  (Tex.),  40  S.  W.  Hep.  44; 
Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  105  Mass.  670;  Pen- 
nell  V.  Lamar  Ins.  Co.,  73  111.  303;  Snyder  t;.  Dwelling-House 
Ins.  Co.,  59  N.  J.  L.  644,  37  Atl.  Rep.  1022,  26  Ins.  L.  J.  905 ; 
India  River  State  Bank  v.  Hartford  Ins.  Co.,  Fla.        ,  35 

So.  Rep.  228;  Stacy  v.  Norwich  Union  Soc,  26  Ohio  Cir.  67; 
Vesey  v.  Commercial  Union  Assur.  Co.,  S.  D.         ,  101 

N.  W.  Rep.  1074. 

RULE  36. 
I«ocal  Agent  lEay  be  Clothed  with  Apparent  Authority. 

In  receiving  and  transmitting  notices  from  the  as- 
sured to  the  company,  and  in  receiving  conmiunications 
from  the  company  in  respect  thereto,  and  in  investi- 
gating an  alleged  loss  upon  request  of  the  company,  a 
local  agent,  whatever  his  original  authority,  transacts 
the  business  for  the  company  as  its  agent.  While  so 
engaged,  his  acts  and  representations  are  those  of  the 
company,  and  if  his  acts  and  conduct  are  inconsistent 
with  an  intention  on  the  part  of  the  company  to  insist 
upon  a  strict  observance  of  the  condition  requiring 
the  furnishing  of  proofs  within  the  time  prescribed, 
they  become  evidence  of  waiver  of  same. 

Citizens'  Ins.  Co.  v.  Stoddard,  197  111.  330,  64  K  E.  Eep. 
355,  affg.  99  111.  App.  469. 

RULE  37. 
Defects  not  Spedflcally  Pointed  Out  to  Ineiired  Waived. 

If  the  statement  or  proof  of  loss  furnished  is  objec- 
tionable the  defect  or  defects  must  be  specifically 
pointed  out  to  the  insured  by  the  insurance  company ; 
if  not  thus  pointed  out  they  are  waived;*  and  if  thus 
specifically  made  it  operates  as  a  waiver  of  all  other 
objections,  which  are  not,  but  might  have  been  made  f 
but  not  as  a  waiver  of  oliier  defenses.' 

1.  Sutton  V.  American  Ins.  Co.,  188  Pa.  St.  380,  41  Atl.  Bep. 
537 ;  Schmurr  v.  State  Ins.  Co.,  30  Oreg.  29,  46  Pac.  Rep.  363, 
26  Ins.  L.  J.  373;  First  Nat.  Bank  v.  American  Central  Ins. 
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Co.,  58  Minn.  492,  60  N.  W.  Rep.  345,  24  Ins.  L.  J.  55 ;  Rock- 
ford  Ins.  Co.  V.  Winfield,  57  Kans.  576,  47  Pac.  Rep.  511 ;  Ger- 
map  Ins.  Co.  v.  Gray,  43  Kans.  497,  23  Pac.  Rep.  637 ;  Faulk- 
ner V.  Manchester  Assur.  Co.,  171  Mass.  349,  50  N.  E.  Rep. 
529 ;  Virginia  F.  &  M.  Ins.  Co.  v.  Goode,  95  Va.  762,  30  S.  E. 
Rep.  370 ;  Karelsen  v.  Sun  Fire  Oflice,  45  Hun,  144,  alTd.,  122 
N.  Y.  545;  Merchants'  Ins.  Co.  v.  Reichman  (Tex.),  40  S.  W. 
Rep.  831;  Firemen's  Ins.  Co.  r.  Floss,  67  Md.  403;  Brock 
V,  Des  Moines  Ins.  Co.,  106  Iowa,  30,  75  X.  W.  Rep.  683,  27 
Ins.  L.  J.  893;  Liverpool,  L.  &  G.  Ins.  Co.  v.  Sorsby,  60 
Miss.  302 ;  Weed  v,  Hamburg-Bremen  Ins.  Co.,  133  X.  Y.  394^ 
31  X.  E.  Rep.  231;  German  Ins.  Co.  r.  Gibson,  53  Ark.  494; 
Hartford  Ins.  Co.  v,  Meyer,  30  Xebr.  135,  46  X.  W.  Rep.  292; 
Argall  V,  Insurance  Co.,  84  X.  C.  355 ;  Pratt  v,  Xew  Y^ork  Cen- 
tral Ins.  Co.,  55  X.  Y.  505;  Hamilton  v.  Connecticut  Ins.  Co., 
46  Fed.  Rep.  42 ;  Titus  v.  Glens  Falls  Ins.  Co.,  81  X.  Y,  410 ; 
Badger  v.  Glens  Falls  Ins.  Co.,  49  Wis.  389;  Planters'  Ins. 
Co.  V.  Engle,  52  Md.  468 ;  Phoenix  Ins.  Co.  v.  Tucker,  92  111. 
64;  State  Ins.  Co.  r.  Maackens,  9  Vroom  (X.  J.),  564.  And 
see  Cummer  Lumber  Co.  r.  Asj^oc.  Mfrs.  Ins.  Co.,  67  App.  Div. 
151,  :3  X.  Y^  Supp.  668,  affd.,  173  X.  Y.  633,  without  opinion; 
Billmyer  r,  Hamburg-Bremen  Ins.  Co.,  W.  Va.  ,  49  S.  E. 
Rep.  901 ;  Vesey  v.  Commercial  Union  Assur.  Co.,  .  S.  D. 
,  101  X.  W.  Rep.  1074. 

2.  Levine  v.  Lancashire  Ins.  Co.,  66  Minn.  138,  68  N.  W. 
Rep.  855,  26  Ins.  L.  J.  36 ;  Western  Home  Ins.  Co.  v.  Richard- 
son, 40  Xebr.  1,  58  X.  W.  Rep.  597,  23  Ins.  L.  J.  501 ;  Kuznik 
V.  Orient  Ins.  Co.,  73  111.  App.  201 ;  Robinson  v.  Palatine  Ins. 
Co.,  X.  M.         ,  66  Pac.  Rep.  535;  Enos  v,  St,  Paul  Ins. 

Co.,  4  S.  D.  639,  57  X.  W.  Rep.  919,  23  Ins.  L.  J.  258 ;  Fire 
Ins.  Co.  V.  Felrath,  77  Ala.  194 ;  Hanover  Ins. .  Co.  v,  Lewis, 
28  Fla.  209,  10  So.  Rep.  297;  Craighton  v.  Agricultural  Ins. 
Co.,  39  Hun,  319. 

S.  Armstrong  r.  Agricultural  Ins.  Co.,  130  X.  Y.  560,  29 
X.  E.  Rep.  991. 

RULE  38. 

Objections  Must  be  Hade  Promptly. 

The  insurance  company  should  make  its  objections^ 
if  any,  to  the  statement  or  proof  furnished,  promptly, 
as  otherwise  delay  may  be  evidence  of  waiver;*  for 
instance,  delay  of  twenty-three  days*  may  be  evi- 
dence of  waiver;  or  thirty  days'  and  over,  and,  even 
much  less  delay,  may  be  evidence  of  waiver  when  the 
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ijompany,  having  received  the  statement  or  proof  of 
loss  with  opportunity  to  object  before  expiration  of  the 
prescribed  time,  omits  to  do  so  until  after.* 

1.  Welsh  V.  London  Assur.  Co.,  151  Pa.  St.  607,  25  Atl.  Kep. 
142,  22  Ins.  L.  J.  94;  Cummins  v.  German- American  Ins.  Co., 
197  Pa.  St.  61,  46  Atl.  Sep.  902 ;  De  Witt  v.  Agricultural  Ins. 
Co.,  157  N.  Y.  353,  51  N.  E.  Rep.  977;  Home  Ins.  Co.  v. 
Hammong,  44  Nebr.  566,  62  N.  W.  Rep.  883,  24  Ins.  L.  J.  493 ; 
Vergeront  v.  German  Ins.  Co.,  86  Wis.  425,  56  N.  W.  Rep. 
1096,  23  Ins.  L.  J.  236;  Alston  v.  Phoenix  Ins.  Co.,  100  6a. 
287,  27  S.  E.  Rep.  981,  27  Ins.  L.  J.  77 ;  Dyer  v,  Des  Moines 
Ins.  Co.,  103  Iowa,  524,  72  N.  W.  Rep.  68 ;  Probst  v.  Ameri- 
can Central  Ins.  Co.,  64  Mo.  App.  408;  Georgia  Home  Ins. 
Co.  V.  Goode,  95  Va.  751,  30  S.  E.  Rep.  366 ;  Planters'  Ins.  Co. 
t'.  Deford,  38  Md.  382,  404 ;  Patterson  v.  Triumph  Ins.  Co.,  64 
Me.  500;  Swan  v,  Liverpool,  L.  &  G.  Ins.  Co.,  52  Miss.  704; 
Mercantile  Ins.  Co.  v.  Holthouse,  43  Mich.  423 ;  Firemen's  Ins. 
Co.  V.  Floss,  67  Md.  403;  Liverpool,  L.  &  G.  Ins.  Co.  v. 
Sorsby,  60  Miss.  302;  German  Ins.  Co.  v.  Gray,  43  Kans.  497, 
23  Pac.  Kep.  637 ;  Glazer  v.  Home  Ins.  Co.,  Misc.  ,  90 
N.  Y.  Supp.  426. 

2.  Davis  V.  Grand  Rapids  Ins.  Co.,  15  Misc.  263,  36  N.  Y. 
Supp.  792,  aflPd.  without  opinion,  157  N.  Y.  685;  Keeney  v. 
Home  Ins.  Co.,  71  N.  Y.  396;  Jones  v.  Howard  \n».  Co.,  117 
N.  Y.  103,  22  N.  E.  Rep.  578;  Capital  Ins.  Co.  r.  Wallace,  48 
Kans.  400,  29  Pac.  Rep.  755. 

3.  German  Ins.  Go.  v.  Hall,  1  Kans.  App.  43,  41  Pac.  Rep. 
69;  Carpenter  v.  AUemania  Ins.  Co.,  156  Pa.  St.  37,  26  Atl. 
Rep.  781,  22  Ins.  L.  J.  634;  Sutton  v,  American  Ins.  Co.,  188 
Pa.  St.  380,  41  Atl.  Rep.  537 ;  Dakin  v.  Liverpool,  L.  &  G.  Ins. 
Co.,  13  Hun,  122. 

4.  Dautel  v.  Pennsylvania  Ins.  Co.,  65  Mo.  App.  44;  Angier 
r.  Western  Assur.  Co.,  10  S.  D.  82,  71  N.  W.  Rep.  761 ;  Deland 
r.  ^tna  Ins.  Co.,  68  Mo.  App.  277. 

RULE  39. 

Insured  Must  Have  Opportunity  to  Siipply  or  Bemedy  Defects. 

The  objections,  if  any,  to  a  statement  or  proof  of 
loss  should  be  pointed  out  within  reasonable  time  so 
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that  the  assured  can  have  opportimity  to  supply  or 
remedy  them  within  limited  time,  otherwise  the  com- 
pany's delay  may  be  evidence  of  waiver;*  if  assured 
has  ample  opportunity  to  furnish  the  statement  re- 
quired, there  is  no  waiver.* 

1.  Messner  v.  Niagara  Ins.  Co.,  24  App.  Div.  241,  48  N.  Y. 
Supp.  478;  Moyer  v.  Sun  Ins.  Co.,  176  Pa.  St  579,  35  Atl. 
Rep.  221;  Hibemia  Ins.  Co.  v,  Meyer,  10  Vroom  (N.  J.),  482; 
Ben  Franklin  Ins.  Co.  v.  Flynn,  98  Pa.  St.  628;  Keeney  v. 
Home  Ins.  Co.,  71  N.  Y.  396;  Firemen^s  Ins.  Co.  v.  Crandall, 
33  Ala.  9 ;  Bartlett  v.  Union  Ins.  Co.,  46  Me.  500 ;  Mercantile 
Ins.  Co.  v.  Holthouse,  43  Mich.  423,  5  N.  W.  Rep.  642. 

2.  Riker  v.  Insurance  Co.  N.  A.,  90  App.  Div.  391,  85  K  Y. 
Supp.  546. 

RULE  40. 

Insiired  Must  Have  Beaaonable  Time  to  Comply  with  Objections 

to  Proofs. 

When  the  company  objects  and  demands  further 
statement  or  proof,  the  assured  has  a  reasonable  time 
to  comply  therewith  even  although  when  furnished  the 
limited  or  prescribed  time  (sixty  days)  has  expired. 

Cummins  v.  German-American  Ins.  Co.,  192  Pa.  St.  359,  43 
Atl.  Eep.  1016.    And  see  St.  John  v,  Gterman-Ameriean  Ins.  Co., 
Mo.  App.        ,  82  S.  W.  Rep.  543. 

RULE  41. 

Company  not  Obliged  to  Betnm  Proofs  to  Hake  Objections  ' 

Effective. 

The  insurance  company  is  not  obliged  to  retnrn 
papers  purporting  to  be  proofs  to  make  its  objections 
to  same  as  such  effective;  rejection  and  objection  by 
notice  is  sufficient,  or  return  may  be  made  with  notice 
of  rejection  and  objection  as  the  company  may  deter- 
mine;* but  should  return  them  to  assured  for  correc- 
tion when  so  requested.^ 

1.  German-American  Ins.  Co.  v.  Hocking,  115  Pa.  St.  398,. 
406. 

2.  Turley  v.  Insurance  Co.  of  N.  A.,  25  Wend.  375;  Undeisen 
V,  Metropole  Ins.  Co.,  57  Vt.  520. 


Statement  ob  Pboof  of  Loss.  223^ 

RULE  42. 

Waiver  of  Written  BzUnsion  of  Time. 

The  clause  requiring  written  extension  of  time  to 
furnish  proofs  may  be  waived. 

Bamngartel  v.  Providence-Washington  Ins.  Co.,  61  Hun, 
118,  15  N.  Y.  Supp.  573,  revd.,  136  N.  Y.  547,  but  on  another 
question.  It  was  held  in  Missouri  Pae.  Ry.  Co.  t;.  Western 
Assur.  Co.,  129  Fed.  Kep.  610  (U.  S.  Cir.),  that  a  waiver  of 
proofs  must  be  in  writing,  but  this  case  seems  to  be  substantially 
overruled  by  Phoenix  Ins.  Co.  v.  Kerr,  129  Fed.  Bep.  723, 
C.  C.  A.        .    See  "  Waiver.'' 

RULE  43. 

Company  Under  no  Obligration  to  FumislL  Blanks  —  Sefncal  not 

Construed  as  Waiver. 

The  insurance  company  is  under  no  obligation  to 
furnish  blank  proofs  of  loss,  and  its  mere  refusal  to  do 
so  cannot  be  construed  as  a  denial  of  liability  or  as  a 
waiver  of  proofs  ;*  but  duty  to  furnish  such  blanks  may 
be  imposed  by  statute  f  and  failure  of  the  company  to 
comply  with  the  request  for  blanks  operates  as  a 
waiver.' 

1.  Continental  Ins.  Co.  v.  Domian,  125  Ind.  189,  25  N.  E. 
Rep.  213 ;  Palmer  v.  Factors'  Ins.  Co.,  33  La.  Ann.  1336 ;  Bir- 
mingham V.  Farmers'  Ins.  Co.,  67  Barb.  595;  Fire  Assoc,  v, 
Masterson,         Tex.  Civ.  App.        ,  61  S.  W.  Rep.  962. 

2.  Brounfield  v.  Mercantile  Ins.  Co.,  84  Mo.  App.  134. 

3.  Myer  v.  Insurance  Co.  of  N.  A.,  73  Mo.  App.  166;  Brani- 
gan  V.  Jefferson  Ins.  Co.,  102  Mo.  App.  70,  76  S.  W.  Rep.  643. 

RULE  44- 
Waiver  by  Refusal  to  Adjust  or  Pay,  Company  Having^  the  Policy. 

Where  company  has  or  obtains  possession  of  the 
policy,  refusal  to  adjust  or  pay  waives  proofs  within 
certain  time. 

Norwich  Union  Ins.  Soc.  v.  Girton,  124  Ind.  217,  24  N.  E. 
Rep.  984. 
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RULE  45. 

Reference  to  Policy  not  Sufficient  Objection. 

Where  company  receives  a  statement  of  a  loss  within 
I)roper  time,  with  advice  from  the  assured  that  he 
does  not  have  access  to  the  policy,  which  is  not  in  his 
possession,  and  requesting,  if  not  satisfactory,  infor- 
mation as  to  what  he  should  do,  referring  the  assured 
to  the  policy  is  not  a  su£Scient  objection,_and  the  com- 
pany waives  the  condition  both  as  to  time  and  form. 

Fanners'  Ins.  Co.  v.  Baker,  94  Md..  545,  51  Atl.  Rep.  184. 

RULE  46. 
Effect  of  Befnsal  to  Deliver  Policy  on  Parol  Contract; 

Where  the  assured  depends  upon  a  parol  contract  of 
insurance,  and  the  company  refuses  to  issue  or  deliver 
the  policy,  such  refusal  amounts  to  a  denial  of  liability, 
and  as  a  waiver  of  proofs  ;*  but  such  denial  and  refusal 
by  the  local  agent,  having  no  authority  to  waive  proofs, 
does  not  amount  to  such  waiver.* 

1.  Baile  v.  St.  Joseph  Ins.  Co.,  73  Mo.  371;  Western  Assur. 
Co.  V.  McAlpin,  23  Ind.  App.  221. 

2.  Hicks  V.  British-American  Ins.  Co.,  162  N.  Y.  284,  56 
X.  E.  Bep.  743. 

RULE  47. 
Effect  of  AdJuBtment  or  Ag^reement  as  to  Amount  of  Iioss. 

An  adjustment  or  agreement  as  to  amount  of  the 
loss  is  evidence  of  waiver  of  notice  and  proofs  of  loss. 

Gerhart  v.  Northern  Assur.  Co.,  86  Mo.  App.  596. 

Proofs  may  notwithstanding  be  required  as  they  include  other 
particulars.  See  Rule  1.  It  is  customary  to  furnish  them  as 
evidence  of  agreement  as  to  amount,  and  if  not  othenrise 
specially  agreed,  they  are  required  to  fix  time  for  payment.  See 
Payment  of  the  Loss,  Kules  1  and  3. 


Statement  ob  Pboof  of  Loss.  225 

RULE  48. 

Appraisal  and  Proofs  of  Iioss  Distinct  and  Separate  —  WalTer. 

An  appraisal  and  furnishing  proofs  of  loss  are  en- 
tirely separate  and  distinct  matters ;  the  statement  or 
proofs  of  loss  not  only  relate  to  value,  but  call  for  in- 
formation bearing  otherwise  on  the  liability  of  the 
company.^  Mere  request  for  appraisal  coupled  with 
specific  demand  for  proofs,  the  assured  having  an  op- 
portunity to  comply,  does  not  operate  as  a  waiver.^ 
But  an  offer  to  pay  amount  of  an  award  may  be  evi- 
dence of  waiver  of  proofs,'  and  such  is  the  eflFect  of  a 
promise  to  pay  it.* 

1.  Foumier  v.  German-American  Ins.  Co.,  23  R.  I.  36,  49 
Atl.  Rep.  98.  And  see  Wieking  v.  Citizens^  Ins.  Co.,  118  Mich. 
640,  77  N.  W.  Rep.  275 ;  Prevost  v.  Scottish  Union  Ins.  Co., 
Rap.  Jud.  Quebec,  14  C.  S.  203. 

2.  Hanna  v.  American  Central  Ins.  Co.,  36  Mo.  App.  538. 
And  see  McCollum  v.  Liverpool,  L.  &  6.  Ins.  Co.,  67  Mo.  App. 
66.     See  also  "Appraisal ;"  "  Waiver." 

3.  ^McCoiibray  v.  St.  Paul  F.  &  M.  Ins.  Co.,  60  App.  Div. 
416,  64  X.  Y.  Supp.  112.  And  see  Caledonian  Ins.  Co.  v. 
Traub,  80  Md.  214,  30  Atl.  Rep.  904,  86  Md.  86,  37  Atl.  Rep. 
782,  27  Ins.  L.  J.  493. 

4.  McGonigle  v.  Susquehanna  Ins.  Co.,  168  Pa.  St.  1,  31 
Atl.  Rep.  868,  24  Ins.  L.  J.  808. 

It  has  been  held  that  a  demand  for  an  appraisal  waives  proofs 
of  loss.  Home  Ins.  Co.  v.  Bean,  42  Nebr.  537,  60  N.  W.  Rep.  907, 
24  Ins.  L.  J.  516 ;  Dee  &  Sons  v.  Key  City  Ins.  Co.,  104  Iowa, 
167,  73  X.  W.  Rep.  594;  Harrison  v.  Hartford  Ins.  Co.,  112 
Iowa»  77,  80  N.  W.  Rep.  309;  Walker  v.  German  Ins.  Co.,  51 
Kans.  725,  33  Pac.  Rep.  597 ;  Southern  Ins.  Co.  i\  Turnley,  100 
Ga.  296,  27  S.  E.  Rep.  975,  27  Ins.  L.  J.  57 ;  Caledonian  Ins. 
Co.  V.  Cooke,  101  ^^y.  412,  41  S.  W.  Rep.  279,  27  Ins.  L.  J.  318. 

Xo  doubt  appraisal  may  waive  proofs  in  limited  time  (see 
Rule  62),  but,  as  to  waiver  otherwise,  see  "Appraisal;"  and 
"  Waiver."  Proofs  having  been  once  furnished  need  not  be 
again  after  an  award  under  appraisal.  Billmver  v.  Hamburg- 
Bremen  Ins.  Co.,         W.  Va.        ,  49  S.  E.  Rep.  901. 

15 
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RULE  49. 

Anthoxity  of  Adjuster. 

An  adjuster  who  calls  upon  and  negotiates  with  the 
assured,  as  result  of  a  notice  of  loss  communicated 
through  a  local  agent,  has  apparent  authority  to  waive 
the  statement  or  proof  of  loss,  and  to  agree  upon  the 
amount  of  loss  ;^  authority  to  adjust  a  loss  includes  au- 
thority to  waive  proof  of  loss;^  but  there  should  be 
some  evidence  of  authority  besides  the  naked  fact  that 
the  person  calls  himself  or  is  generally  known  as  an 
adjuster.^ 

1.  Wholley  v.  Western  Assur.  Co.,  174  Mass.  263,  54  K  E^ 
Eep.  548,  28  Ins.  L.  J.  263 ;  St.  Landry  Mercantile  Co.  v.  Teu- 
tonia  Ins.  Co.,  La.        ,  37  So.  Rep.  967. 

2.  Ruthven  v,  American  Ins.  Co.,  102  Iowa,  550,  71  N.  W. 
Rep.  574,  27  Ins.  L.  J.  593 ;  Liverpool.  L.  &  G.  Ins.  Co.  v.  Tillis^ 
110  Ala.  201,  17  So.  Rep.  672 ;  California  Ins.  Co.  v.  Gracey, 
15  Colo.  70,  24  Pac.  Rep.  577;  Germania  Ins.  Co.  v.  Pitcher, 
160  Ind.  392,  64  N.  E.  Rep.  921;  ^tna  Ins.  Co.  v.  Shoyer, 
85  Ind.  362 ;  McCollum  v.  Liverpool,  L.  &  G.  Ins.  Co.,  67  Mo. 
App.  66. 

3.  HoUis  v.  State  Ins.  Co.,  65  Iowa,  454,  21  N.  W.  Rep.  774; 
Slater  v.  Capital  Ins.  Co.,  89  Iowa,  628,  57  N.  W.  Rep.  422; 
Barre  v.  Council  Bluffs  Ins.  Co.,  76  Iowa,  609,  41  N.  W.  Rep* 
373 ;  Harris  v.  Phoenix  Ins.  Co.,  85  Iowa,  238,  52  N.  W.  Rep. 
128 ;  German  Ins.  Co.  v,  Davis,  40  Nebr.  700,  59  N.  W.  Rep. 
698;  Mitchell  v.  Minnesota  Ins.  Co.,  48  Minn.  278,  51  N.  W. 
Rep.  608.  And  see  Atlas  Ins.  Co"",  v,  Brownell,  29  Can.  S.  C. 
537 ;  Commercial  Union  Assur.  Co.  v,  Hargeson,  29  Can.  S.  C* 
601.     See  also  "Adjuster."' 

RULE  50. 
Waiter  by  Adjuster. 

An  adjuster  or  special  agent  of  the  insurance  com- 
pany authorized  to  investigate,  or  ascertain,  adjust, 
and  settle  the  loss,  binds  the  company  by  a  parol  waiver 
of  the  statement  or  proof  of  loss;  such  waiver  need 
not  be  evidenced  in  writing;  the  waiver  clause  in  the 
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policy  requiring  written  evidence  is  inapplicable  or  in- 
operative in  such  a  case. 

Smaldone  v.  Insurance  Co.  of  N.  A.,  162  N.  Y.  680,  67  N.  'K 
Bep.  168^  affg.  22  App.  Div.  633  (no  opinion) ;  opinion  on 
previous  appeal,  15  App.  Div.  232,  44  N.  Y.  Supp.  201;  DweU- 
ing-House  Ins.  Co.  v.  Dowdall,  159  111.  179,  42  N.  B.  Bep. 
606 ;  Heusinkveld  v.  St.  Paul  F.  &  M.  Ins.  Co.,  106  Ioi«ra,  229, 
76  N.  W.  Rep.  696 ;  Smith  v.  Continental  Ins.  Co.,  108  Iowa, 
382,  79  N.  W.  Rep.  126,  28  Ins.  L.  J.  924;  Lake  v.  Earmeis' 
Ins.  Co.,  110  Iowa,  473,  81  N.  W.  Rep.  710;  Roberts  v.  North- 
western Nat.  Ins.  Co.,  90  Wis.  210,  62  N.  W.  Rep,  1048,  25 
Ins.  L.  J.  68 ;  Mix  v.  Royal  Ins.  Co.,  169  Pa.  St.  639,  32  A£L 
Rep.  460;  Carson  v.  Jersey  City  Ins.  Co.,  43  N.  J.  L.  300; 
Burlington  Ins.  Co.  v.  Lowery,  61  Ark.  108,  32  S.  W.  Bep. 
382,  25  Ins.  L.  J.  610 ;  Powers  v.  New  England  Ins.  Co.,  68  Vl 
390,  35  Atl.  Rep.  331 ;  Hartford  Ins.  Co.  v,  Keating,  86  Md.  130, 
38  Atl.  Rep.  29,  27  Ins.  L.  J.  406;  Franklin  Ins.  Co.  v.  Chica^ 
Ice  Co.,  36  Md.  102 ;  Citizens'  Ins.  Co.  v.  Bland  (Ky.),  39  S.  W- 
Rep.  825,  40  S.  W.  Rep.  670,  26  Ins.  L.  J.  615;  McGuire 
V.  Hartford  Ins.  Co.,  7  App.  Div.  575,  40  N.  Y.  Supp.  BOO, 
affd.  without  opinion,  158  N.  Y.  680;  Lowry  v.  Lancashrre  Tthl 
Co.,  32  Hun,  329;  Titsworth  v.  American  Central  Ins.  Co., 
62  Mo.  App.  310;  Young  v.  Ohio  Farmers'  Ins.  Co.,  92  Mich. 
68,  52  N.  W.  Rep.  454 ;  Burlington  Ins.  Co.  v.  Rivers,  9  Tex. 
Civ.  App.  177,  28  S.  W.  Rep.  433;  Indiana  Ins.  Co.  v.  Cape- 
hart,  108  Ind.  270,  8  N.  E.  Rep.  285;  American  Ins.  Co.  t?. 
Sisk,  9  Ind.  App.  305,  36  N.  E.  Rep.  659 ;  Phoenix  Ins.  Co.  «. 
Bowdre,  67  Miss.  620,  7  So.  Rep.  596;  Rokes  v.  Amazon  Ins. 
Co.,  51  Md.  512 ;  Carroll  v,  Girard  Ins.  Co.,  72  Cal.  297,  13 
Pac.  Rep.  863;  Blake  v.  Exchange  Ins.  Co.,  78  Mass.  265; 
Perry  v.  Dwelling-House  Ins.  Co.,  67  N.  H.  291,  33  AtL  BqL 
731. 

^Exception  —  See  Wadhams  v.  Western  Assur.  Co.,  117  T^fi^ 
514,  76  N.  W.  Rep.  6,  27  Ins.  L.  J.  924;  Gould  v.  Dwelling- 
House  Ins.  Co.,  90  Mich.  302.     And  see  "Adjuster  and  Ad- 
justment," and  "Waiver." 

RULE  51. 
Same  Subject  —  Limitations  and  Nonwaiver    Aj^rwananta. 

A  waiver  of  the  statement  or  proof  of  loss  or  of  de- 
fects therein  is  not  prevented  by  a  statement  or  dee- 
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laration  by  the  adjuster  or  company  to  effect  *'  that 
nothing  is  waived ; "  *  or  in  demanding  further  proof 
that  **  it  does  not  thereby  waive  any  defense  it  may 
have ; "  ^  and  even  an  agreement  between  the  adjuster 
and  assured  in  general  terms  that  in  investigating  or 
adjusting  there  is  no  waiver  of  legal  rights  or  defenses 
or  of  terms  and  conditions  of  the  policy,  will  not  pre- 
vent such  a  waiver  f  but  mere  failure  of  an  adjuster  to 
keep  an  appointment  with  the  assured  is  no  evidence 
of  waiver  of  proofs.* 

1.  Summers  v.  Western  Home  Ins.  Co.,  45  Mo.  App.  46. 

2.  Granger  v.  Manchester  Assur.  Co.,  119  Mich.  177,  77  N.  W. 
Rep.  693,  28  Ins.  L.  J.  220. 

3.  Brock  r.  Des  Moines  Ins.  Co.,  106  Iowa,  30,  76  N.  W.  Rep. 
683,  27  Ins.  L.  J.  893;  Millers'  National  Ins.  Co.  v.  Jackson 
County  Milling  Co.,  60  111.  App.  224. 

4.  Ervay  v.  Fire  Assoc.,  119  Iowa,  304,  93  N.  W.  Rep.  290. 
And  see  "Waiver.'' 

RULE  52. 

I>enlal  of  LlabUlty  as  Waiver. 

An  unqualified  denial  of  liability  or  assertion  that 
policy  is  void  waives  statement  or  proof  of  loss  ;*  and 
this  effect  is  not  prevented  by  a  statute  imposing  an  ob- 
ligation to  furnish  proofs.^ 

1.  Lumbormen's  Ins.  Co.  v.  Bell,  166  111.  400,  45  N.  B. 
Rep.  130;  Northern  Assur.  Co.  v.  Chicago  B.  &  L.  Assoc,  98 
111.  App.  152,  affd.,  198  111.  474;  Erie  Ins.  Co.  v.  Hill, 
99111.  App.  178;  Davidson  v.  Guardian  Assur.  Co.,  176 
Pa.  St.  525,  35  Atl.  Eep.  220;  Wilson  v.  Commercial 
Union  Assur.  Co.,  51  S.  C.  540,  29  S.  E.  Rep.  245 ;  Caledonian 
Ins.  Co.  V.  Traub,  80  Md.  214;  Angier  v.  Western  Assur.  Co., 
10  S.  D.  82,  71  N.  W.  Rep.  761;  Home  Ins.  Co.  v,  Hancock, 
106  Tenn.  513,  62  S.  W.  Rop.  145;  Gerling  v.  Agricultural  Ins. 
Co.,  89  W.  Va.  689,  20  S.  E.  Rep.  691,  24  Ins.  L.  J.  385 ;  Home 
Ins.  Co.  V,  Gilson,  72  Miss.  58,  17  So.  Rep.  13,  ^4  Ins.  L.  J. 
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458;  McPike  v.  Western  Ins.  Co.,  61  Miss.  37 ;  Liverpool,  L.  &  G. 
Ins.  Co.  V.  Tillis,  110  Ala.  201,  17  So.  Rep,  672;  Virginia 
P.  &  M.  Ins.  Co.  V.  Gk)ode,  95  Va.  762,  30  S.  E.  Rep.  370; 
German-American  Ins.  Co.  v.  Norris,  100  Ky.  29,  37  S.  W.  Roj). 
267,  26  Ins.  L.  J.  384;  Orient  Ins.  Co.  v.  Clark  (Ky.),  59  S.  W. 
Rep.  863;  German  Ins.  Co.  v.  Frederick,  58  Fed.  Rep.  144, 
7  C.  C.  A.  122 ;  Faust  v.  American  Ins.  Co.,  91  Wis.  158,  64 
N.  W.  Rep.  883,  25  Ins.  L.  J.  176;  Matthews  v.  Capital  Ijis. 
Co.,  115  Wis.  272,  91  N.  W.  Rep.  675;  Liverpool,  L  &  G. 
Ins.  Co.  V.  Ellington,  94  Ga.  785,  21  S.  E.  Rep.  1006 ;  West  v. 
Norwich  Union  Ins.  Co.,  10  Utah,  442,  37  Pac.  Rep.  685; 
Lum  r.  United  States  Ins.  Co.,  104  Mich.  397,  62  X.  W.  Rep. 
562,  25  Ins.  L.  J.  53;  Morgan  v.  Illinois  Ins.  Co.,  130  Mich. 
427,  90  N.  W.  Rep.  40;  Stickley  v.  Mobile  Ins.  Co.,  37  S.  C. 
56,  16  S.  E.  Rep.  280,  838 ;  Bloom  v.  State  Ins.  Co.,  94  Iowa, 
359,  62  N.  W.  Rep.  810;  Soorholtz  v.  Marshall  Ins.  Co.,  109 
Iowa,  522,  80  N.  W.  Rep.  542;  ^tna  Ins.  Co.  r.  Simmons, 
49  Nebr.  811,  69  X.  W.  Rep.  125;  Lansing  v.  Commercial 
Union  Assur.  Co.,  Nebr.         ,  93  N.  W.  Rep.  756;  Mas- 

sell  V,  Protective  Mut.  Ins.  Co.,  19  R.  I.  565,  35  Atl.  Rep.  209 ; 
Flaherty  v.  Continental  Ins.  Co.,  20  App.  Div.  275,  46  N.  Y. 
Supp.  934 ;  Milwaukee  Mechanics^  Ins.  Co.  v.  Winfield,  6  Kans. 
App.  527,  51  Pac.  Rep.  567 ;  Trundle  v.  Providence- Washington 
Ins.  Co.,  54  Mo.  App.  188 ;  Germania  Ins.  Co.  r.  Ashby,  65  S.  W. 
Rep.  611;  Liverpool,  L.  &  G.  Ins.  Co.  v,  Ricker,  10  Tex.  Civ. 
App.  264,  31  S.  W.  Rep.  248 ;  Home  Ins.  Co.  v.  Boyd,  19  Ind. 
App.  173,  49  X.  E.  Rep.  285;  Gennan  Ins.  Co.  r.  \Seibert,  24 
Ind.  App.  279,  56  X.  E.  Rep.  686 ;  Morrow  v.  Lancashire  Ins. 
Co.,  26  Ont.  App.  173;  Sproul  v.  Western  Assur.  Co.,  33  Oreg. 
98,  54  Pac.  Rep.  180,  ''.8  Ins.  L.  J.  118;  Sun  Mutual  Ins.  Co. 
V.  Searles,  73  Miss.  62,  18  So.  Rep.  544;  Tayloe  v.  Merchants' 
Ins.  Co.,  9  How.  (U.  S.)  390;  Fischer  v.  Crescent  Ins.  Co.,  33 
Fed.  Rep.  544;  East  Texas  Ins.  Co.  v.  Brown,  82  Tex.  631,  18 
S.  W.  Rep.  713 ;  Taylor  v.  Glens  Falls  Ins.  Co.,  Fla.  ,  32 
So.  Rep.  887 ;  Home  Ins.  Co.  v.  Koob,  113  Ky.  360,  68  S.  W. 
Rep.  453,  24  Ky.  L.  Rep.  223 ;  India  River  State  Bank  r.  Hart- 
ford Ins.  Co.,  Fla.  ,  35  So.  Rep.  228;  ^tna  Ins.  Co.  r. 
Jacobson,  105  111.  App.  283;  Royal  Ins.  Co.  v.  Martin,  192  U.  S. 
149,  24  Sup.  Ct.  Rep.  247 ;  Gerringer  v.  Xorth  Carolina  Home 
Ins.  Co.,  133  X.  C.  407,  45  S.  E.  Rep.  773;  Continental  Ins. 
Co.  V.  Daniels,  78  S.  W.  Rep.  866  (Ky.) ;  St.  Landry  Mercantile 
Co.  V.  Teutonia  Ins.  Co.,  La.  ,  37  So.  Rep.  967;  Green- 
wich Ins.  Co.  V.  State,  Ark.  ,  84  S.  W.  Rep.  1025; 
Xicholas  v.  Iowa  Merchants'  Ins.  Co.,  Iowa,  ,101  X.  W. 
Re]>.  115;  Ohio  Farmers'  Ins.  Co.  r.  Vogel,  Ind.  App.  .  , 
73  X.  E.  Rep.  612;  Siegle  v.  Phoenix  Ins.  Co.,  Mo.  App. 


230  FiBE  Insurance. 

,  81  a.  W.  Rep.  637 ;  Phoenix  Ins.  Co.  v.  Kerr,  129  Fed. 
BoL  723,         C.  C.  A. 
8L  Boyd  V.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  325. 

RULE  53. 
Donial  of  Liability  Must  Extend  to  Entire  Claim. 

A  danial  of  liability  to  operate^  as  a  waiver  of  state- 
moEit  or  proof  of  loss  must  extend  to-  all  claim  under 
thft  policy;  a  denial  of  liability  as  to  a  part  of  goods 
destroyed  does  not  waive  the  statement  or  proof  in 
req^ect  to  other  property. 

MHwaukee  Mechanics'  Ins.  Co.  t;.  Winfield,  6  Eans.  App. 
527,  51  Pac.  Rep.  567.  And  see  Commercial  Ins.  Co.  t^.  Allen, 
80  Ala.  571. 

RULE  54. 
Denial  of  Liability  Coupled  with  Demand  for  Proofa. 

Where  liability  is  denied,  but  such  denial  is  coupled 
with  8  demand  for  the  statement  or  proof  of  loss,  either 
at  the  same  time/  or  subsequently  if  assured  has  ample 
time  to  comply  therewith,^  it  does  not  operate  as  a 
wahrer. 

L  PhcBnix  Ins.  Co.  v.  Minner,  64  Ark.  590,  44  S.  W.  Rep. 
75,  27  Ins.  L.  J.  423. 

&  Hahn  v.  Guardian  Assur.  Co.,  23  Oreg.  576,  32  Pac.  Rep. 
683L    And  see  "  Waiver." 

RULE  55. 

BMBU  of  Liability   Coupled   with   Disclaimer   of   Intention   to 

Waive. 

A  denial  of  liability  operates  as  a  waiver  of  the 
statement  or  proof  of  loss,  notwithstanding  it  is 
caapled  with  a  disclaimer  of  any  intention  to  waive 
any  condition  of  the  policy.^ 

1.  Lang  V.  Eagle  Fire  Co.,  12  App.  Div.  39,  42  N.  Y.  Supp. 
;  Probst  v.  Insurance  Co.  of  X.  A.,  64  Mo.  App.  484. 


RULE  56. 
Question  of  Waiver  as  One  of  Fact  or  Law. 

The  question  of  the  waiver  of  the  statement  or  proof 
of  loss  by  a  denial  of  liability  is  ordinarily  one  of  fact, 
gecnliarly  one  for  determination  of  a  jury  ;*  but  may  be 
a  question  of  law  when  the  act  which  constitutes  a 
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waiver  is  intentionally  done,  and  is  unequivocal  in  sig- 
nificance, without  regard  to  the  intention  of  the 
parties  f  or  where  the  facts  are  undisputed.' 

1.  Robinson  v.  Pennsylvaiua  Ins.  Co.^  90  Me.  385^  38  Atl. 
Rep.  320,  27  Ins.  L.  J.  36;  Arnold  v.  Hartford  Ins.  Co.,  55 
Mo.  App.  149. 

2.  Cooper  v.  Insurance  Co.  of  Pa.,  96  Wis.  362,  71  N.  W. 
Rep.  606,  26  Ins.  L.  J.  986. 

3.  Helvetia  Swiss  Ins.  Co.  v.  Allis  Co.,  11  Colo.  App.  264, 
53  Pac.  Rep.  242. 

RULE  57. 

When  Denial  of  Liability  Op«rat60  as  Waiver. 

Where  the  statement  or  proof  of  loss  is  not  furnished 
within  the  prescribed  time,  a  subsequent  refusal  to  pay 
is  not  a  waiver  ;*  it  is  the  denial  of  liability  during  the 
time  required  for  filing  the  statement  or  proof  of  loss 
that  constitutes  a  waiver.^ 

1.  Phoenix  Ins.  Co.  v.  Searles,  100  Ga.  97,  27  S.  E.  Sep. 
779 ;  Brink  v.  Hanover  Ins.  Co.,  70  N.  Y.  593. 

2.  Gross  V.  Milwaukee  Mechanics'  Ins.  Co.,  92  Wis.  656,  66 
N.  W.  Rep.  712,  25  Ins.  L.  J.  631;  State  Ins.  Co.  v.  School 
District,  66  Kans.  77,  71  Pac.  Rep.  272;  Deitz  v.  Provi- 
dence-Washington Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  Rep.  50; 
Famum  v.  Phoenix  Ins.  Co.,  83  Cal.  246;  German  Ins.  Co.  v. 
Gueck,  130  111.  345,  23  N.  E.  Rep.  112 ;  Carson  v,  German  Ins. 
Co.,  62  Iowa,  433,  17  N.  W.  Rep.  650;  Phoenix  Ins.  Co.  v. 
Spiers,  87  Ky.  285,  8  S.  W.  Rep.  453;  Corycon  v,  Providence- 
Washington  Ins.  Co.,  79  Mich.  187,  44  N.  W.  Rep.  431 ;  Mens- 
ing  V,  American  Ins.  Co.,  36  Mo.  App.  602;  Sun  Ins.  Co.  v. 
Mattingly,  77  Tex.  162,  13  S.  W.  Rep.  1016 ;  Phoenix  Ins.  Co. 
V,  Bachelder,  32  Nebr.  490,  49  N.  W.  Rep.  217;  Phoenix  Ins. 
Co.  V,  Weeks,  45  Kans.  751,  26  Pac.  Rep.  410;  California  Ins. 
Co.  V,  Grassy,  15  Colo.  70,  24  Pac.  Rep.  577 ;  Commercial  Union 
Ins.  Co.  V.  State,  113  Ind.  331,  15  N.  E.  Rep.  518;  Farmers' 
Ins.  Co.  V.  Moyer,  97  Pa.  St.  441;  Miller  v.  Alliance  Ins.  Co. 
(U.  S.  Cir.),  19  Blatchf.  308;  Batchelor  v.  People's  Ins.  Co., 
40  Conn.  56 ;  Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662 ;  Ports- 
mouth Ins.  Co.  V,  Reynolds,  32  Gratt.  (Va.)  613;  Sheppard  v. 
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Peabody  Ins.  Co.,  21  W.  Va.  368;  Roe  r.  Dwelling-Houae  Ins. 
Co.,  149  Pa.  St.  94 ;  Westchester  ins.  Co.  v.  Coverdale,  9  Kans. 
App.  661,  58  Pac.  Rep.  1029;  Home  Ins.  Co.  v.  Sylvester,  25 
Ind.  App.  207,  57  N.  E.  Rep.  991;  Merchants'  Ins.  Co.  v. 
Nowlin,  Tex.  Civ.  App.         ,  56  S.  W.  Rep.  198;  Medley 

i;.  German  Alliance  Ins.  Co.,  55  W.  Va.  342,  47  S.  E.  Rep.  101. 

RULE  58. 

Nonwaiver  Ag^reement. 

While  the  insured  and  the  insurance  company  or  its 
adjuster  may  make  a  written  agreement  after  a  loss 
preventing  a  claim  of  waiver  of  proof  of  loss  by  a  denial 
of  liability/  an  adjuster  may,  notwithstanding  such  a 
written  agreement,  waive  proof  of  loss  by  an  unequivo- 
cal denial  of  liability.* 

1.  Insurance  Co.  of  N.  A.  v.  CarutheiB,  Miss.  ,  16 
So.  Rep.  911. 

2.  Cooper  v.  Insurance  Co.  of  Pa.,  96  Wis.  362,  71  N.  W. 
Rep.  606,  26  Ins.  L.  J.  985. 

RULE  59. 
Waiver  and  Estoppel  —  Enentials. 

While  there  may  be  a  waiver  or  estoppel  after  the 
expiration  of  the  time  limited  in  the  policy  for  furnish- 
ing of  the  statement  or  proof  of  loss,*  if  not  so  fur- 
nished, the  waiver  should  be  founded  on  what  is  said  or 
done  during  the  prescribed  time  when  the  assured  still 
had  opportunity  to  comply  with  the  condition  ;*  if  fur- 
nished after  limited  period,  silence  of  the  company  does 
not  operate  as  a  waiver  of  the  objection  that  it  was  not 
furnished  in  time;*  but  entering  into  an  appraisal 
does  ;^  and  so  acting  or  speaking  thereon  as  if  furnished 
in  time,  coupled  with  silence  as  to  time,  may  be  evi- 
dence of  waiver;*^  but  if  objection  is  made  on  that  spe- 
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cific  ground,  delay  in  making  it  does  not  operate  as  a 
waiver.® 

1.  Cohn  V.  Orient  Ins.  Co.,  62  Mo.  App.  271.  See  Eule  62 
and  cases  thereunder. 

2.  Cohn  V.  Orient  Ins.  Co.,  62  Mo.  App.  271;  Bolan  v.  Fire 
Assoc.,  58  Mo.  App.  225;  Dwelling-House  Ins.  Co.  v,  Jones, 
47  111.  App.  261;  Beatty  v,  Lycoming  Ins.  Co.,  66  Pa.  St.  9; 
Engebretson  v,  Hekla  Ins.  Co.,  58  Wis.  301 ;  Brown  v.  London 
Assur.  Co.,  40  Hun,  101;  Exchange  Bank  v.  Thuringia  Ins. 
Co.,         Mo.  App.        ,  83  S.  W.  Rep.  534. 

3.  Cohn  V.  Orient  Ii\s.  Co.,  62  Mo.  App.  271;  Guernsey  r. 
American  Ins.  Co.,  17  Minn.  104;  Brink  v.  Hanover  Ins.  Co., 
70  N.  Y.  593;  Knickerbocker  Ins.  Co.  v,  Gould,  §0  111.  388; 
Bell  V,  Lycoming  Ins.  Co.,  19  Hun,  238;  Perry  v.  Caledonian 
Ins.  Co.,  App.  Div.  ,  93  N.  Y.  Supp.  50.  And  see 
Rule  10. 

4.  Bishop  V.  Agricultural  Ins.  Co.,  130  N.  Y.  488,  29  N.  E. 
Rep.  844. 

5.  Home  Ins.  Co.  v,  Baltimore  Warehouse  Co.,  3  Otto  (IT.  S.) 
527;  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174;  Brink  v. 
Hanover  Ins.  Co.,  80  N.  Y.  108 ;  Commercial  Union  Assur.  Co. 
V.  Hocking,  115  Pa.  St.  407,  8  Atl.  Rep.  589;  Hibernia  Ins. 
Co.  V.  O'Connor,  29  Mich.  241. 

6.  Carey  v.  Allemannia  Ins.  Co.,  171  Pa.  St.  210,  33  Atl. 
Rep.  185. 

As  to  proofs  of  loss  and  waiver  under  the  Iowa  statute,  see 
Warshawk}^  v.  Anchor  Mutual  Ins.  Co.,  98  Iowa,  221,  67  N.  W. 
Rep.  237 ;  Dyer  v.  Des  Moines  Ins.  Co.,  103  Iowa,  524,  72 
N.  W.  Rep.  68 ;  Pringle  v.  Des  Moines  Ins.  Co.,  107  Iowa,  742, 
77  N.  W.  Rep.  521,  28  Ins.  L.  J.  138 ;  Parks  t;.  Anchor  Mutual 
Ins.  Co.,  106  Iowa,  402,  76  N.  W.  Rep.  743. 


RULE  6o. 
Walter  Onoe  ICade  FinaL 

Where  once  waived  a  subsequent  filing  or  furnishing 

.  of  proof  of  loss  by  the  assured  does  not  aflFect  his  right 
under  such  waiver. 

Massell  v.  Protective  Mutual  Ins.  Co.,  19  R.  I.  565,  35  Atl. 
Rep.  209;  Warshawky  v.  Anchor  Mut.  Ins.  Co.,  98  Iowa,  221, 
67  N.  W.  Rep.  237.    And  see  ''  Waiver/' 
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RULE  6i. 

Effect  of  Statute  Tixingf  Amount  of  Lou  on  Bulldliig« 

Where  the  policy  requires  a  statement  or  proof  of 
loss  for  other  purposes  than  merely  to  show  the  amount 
of  loss,  a  State  statute  making  a  loss  total  on  building 
does  not  operate  to  relieve  the  assured  from  furnishing 
proofs  of  loss. 

McCollum  V.  Hartford  Ins.  Co.,  67  Mo.  App.  76. 

RULE  6a. 
Walter  of  Btatenueat  or  Proofs  of  Loss. 

There  is  no  fixed  or  inflexible  rule  as  to  what  shall  or 
shall  not  be  regarded  in  the  law  as  a  waiver,  or  as  evi- 
dence of  waiver  of  the  statement  or  proof  of  loss,  or  of 
defects  therein.  The  courts  are  inclined  to  take  hold  of 
slight  circumstances  bearing  on  the  subject  and  to  re- 
gard them  as  at  least  evidence  of  waiver  requiring  the 
question  as  one  of  fact  to  be  submitted  to  a  jury.  Any- 
thing is  sufficient  which  the  proper  officer  or  represen- 
tative of  the  insurance  company  is  willing  to  accept  ;* 
waiver  may  be  inferred  from  a  course  of  conduct  or 
declaration  leading  assured  to  believe  that  perform- 
ance is  not  required  f  any  declaration  or  conduct  by  ad- 
juster  or  special  agent  inconsistent  with  an  intention  to 
demand  strict  compliance;'  an  offer  to  pay  a  certain 
sum  unless  in  terms  made  without  prejudice,  or  a 
promise  to  pay,  or  to  pay  as  appraised,  may  be  evidence 
of  waiver;^  and  so  where  the  company  demands  fur- 
ther specific  proof,  knowing  that  assured  is  unable  to 
comply  with  it  or  comply  in  time,"  or  demands  some- 
tliing  not  required  by  the  policy  ;•  or  after  time  for 
service  has  expired,  by  any  act  recognizing  liability;'^ 
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by  sending  blank  proof  on  request  and  receiving 
after  a  limited  time,  or  promising  to  send  and  fail- 
ing to  do  so;®  a  demand  of  further  proof  waives 
objection  that  proofs  were  not  furnished  ki  a  certain 
time;^  and  so  by  delaying  objections  until  short  time 
before  expiration  of  limited  period  ;*^  writing  assured 
that  adjuster  will  be  sent  to  settle  loss,  or  when  delay 
is  otherwise  induced,  waives  proof  in  limited  time;*^ 
informing  assured  that  proof  is  unnecessary  is  evi- 
dence of  waiver  ;^^  proceeding  under  appraisal,  and  in 
connection  therewith,  inducing  assured  to  delay  the 
furnishing  of  proof,  evidence  of  waiver  of  same  in 
limited  tune;"  or  as  waiver  of  defects  in  those  fur- 
nished." 

1.  Pringle  v.  Des  Moines  Ins.  Co.,  107  loTra,  742,  77  N.  W. 
Bep.  521,  28  Ins.  L.  J.  138;  Thompson  v.  Traders^  Ins.  Co., 
169  Mo.  12,  68  S.  W.  Rep.  889;  Roberts  v,  Northwestern  Nat. 
Ins.  Co.,  90  Wis.  210,  62  N.  W.  Rep.  1048;  Moyer  v.  Sun  Ins. 
Office,  176  Pa.  St.  579,  35  Atl.  Rep.  221 ;  Fritz  v.  Quaker  City 
Ins.  Co.  (Pa.),  26  Atl.  Rep.  14;  Green  v.  Des  Moines  Ins.  Co., 
84  Iowa,  135,  50  N.  W.  Rep.  558;  Phoenix  Ins.  Co.  v.  Hart, 
112  Ga.  765,  38  S.  E.  Rep.  67;  Wright  v.  Insurance  Co.,  12 
Mont.  474,  31  Pac.  Rep.  87;  Minneapolis  F.  &  M.  Ins.  Co.  v. 
Fultz,  Ark.  ,  80  S.  W.  Rep.  5?G;  Glaser  v.  Home  Ins. 
€o.,  93  N.  Y.  Supp.  524. 

2.  Dwelling-House  Ins.  Co.  v,  Dowdall,  159  111.  179,  42  N.  E. 
Rep.  606;  Bishop  v.  Agricultural  Ins.  Co.,  130  N.  Y.  488; 
Van  Allen  v.  Farmers'  Ins.  Co.,  10  Hun,  397,  affd.,  72  N.  Y. 
604;  Porter  v.  German-American  Ins.  Co.,  62  Mo.  App.  520; 
State  Ins.  Co.  v,  Todd,  83  Pa.  St.  273;  McPike  v.  Western 
Assur.  Co.,  61  Miss.  37;  Swain  v.  Agricultural  Ins.  Co.,  37 
Minn.  390,  34  N.  W.  Rep.  738 ;  Germania  Ins.  Co.  v.  Pitcher, 
160  Ind.  392,  64  N.  E.  Rep.  921;  American  Central  Ins.  Co., 
V.  Sweetser,  116  Ind.  370,  19  N.  E.  Rep.  159;  Prussian  Nat. 
Ins.  Co.  V.  Petersen,  30  Ind.  App.  289,  64  N.  E.  Rep.  102; 
Peninsular  Land  Co.  v.  Franklin  Ins.  Co.,  35  W.  Ya.  G(jG,  14 
S.  E.  Rep.  237;  Young  v,  Ohio  Farmers'  Ins.  Co.,  92  Mich. 
68,  52  N.  W.  Rep.  454;  Carey  v.  Allemannia  Ins.  Co.,  171 
Pa.  St.  204,  33  Atl.  Rep.  385;  O'Brien  v.  Prescott  Ins.  Co., 
57  Hun,  589,  11  N.  Y.  Supp.  125;  National  Ins.  Co.  v.  U.  S. 
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Building-Loan  Assoc.   (Ky.),  54  S.  W.  Rep.  714;  Washburn- 
Halligan  Coffee  Co.  v.  Merchants'  Ins.  Co.,  110  Iowa,  423,  81 
N.  W.  Rep.  707 ;  Larkin  v.  Glens  Falls  Ins.  Co.,  80  Minn.  527, 
83  N.  W.  Rep.  409 ;  Nicholas  v.  Iowa  Merchants'  Ins.  Co., 
Iowa,        ,  101  N.  W.  Rep.  115. 

3.  Hartford  Ins.  Co.  v.  Keating,  86  Md.  130,  38  Atl.  Rep. 
29,  27  Ins.  L.  J.  406;  American  Central  Ins.  Co.  r.  Hill,  60 
111.  App.  163 ;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Gotthelf,  35  Nebr. 
351,  53  N.  W.  Rep.  137,  22  Ins.  L.  J.  34;  Hanover  Ins.  Co. 
V.  Gustin,  40  Xcbr.  828,  59  N.  W.  Rep.  375,  23  Ins.  L.  J.  651 ; 
Hitchcock  V,  State  Ins.  Co.,  10  S.  D.  271,  72  N.  W.  Rep.  898 ; 
Bowling  v.  Merchants'  Ins.  Co.,  168  Pa.  St.  234,  31  Atl.  Rep. 
1087,  24  Ins.  L.  J.  795;  Carey  v,  Allemannia  Ins.  Co.,  171 
Pa.  St.  204,  33  Atl.  Rep.  185,  25  Ins.  L.  J.  137;  Strause  r. 
Palatine  Ins.  Co.,  128  X.  C.  64,  38  S.  E.  Rep.  256;  Heusink- 
veld  V.  St.  Paul  F.  &  M.  Ins.  Co.,  106  Iowa,  229,  76  N.  W. 
Rep.  696;  Edgerley  v.  Farmers'  Ins.  Co.,  48  Iowa,  644;  Home 
Ins.  Co.  v.  Bethel,  142  111.  537,  32  N.  E.  Rep.  510,  22  Ins. 
L.  J.  104;  Mitchell  v.  Orient  Ins.  Co.,  40  111.  App.  Ill;  Cush- 
ing  V.  Williamsburg  Citv  Ins.  Co.,  4  Wash.  538,  30  Pac.  Rep. 
736,  21  Ins.  L.  J.  934;  Wicking  v.  Citizens'  Ins.  Co.,  118  Mich. 
640,  77  N.  W.  Rep.  275 ;  Margeson  v.  Commercial  Union  Assur. 
Co.,  31  Ont.  337 ;  Harrison  v.  German-American  Ins.  Co.,  67 
Fed.  Rep.  577;  Helvetia  Swiss  Ins.  Co.  v.  AUis  Co.,  11  Colo. 
App.  264,  53  Pac.  Rep.  242;  Indiana  Ins.  Co.  v.  Pringle,  21 
Ind.  App.  559,  52  N.  E.  Rep.  821;  Indiana  Ins.  Co.  v.  Cape- 
hart,  108  Ind.  270;  Landrum  v.  American  Central  Ins.  Co., 
68  Mo.  App.  339;  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419,  34 
Pac.  Rep.  1059,  23  Ins.  L.  J.  401;  German  Ins.  Co.  r.  Norris, 
11  Tex.  Civ.  App.  250,  32  S.  W.  Rep.  727. 

4.  Hartford  Ins.  Co.  v.  Keating,  86  Md.  130,  38  Atl.  Rep. 
29,  27  Ins.  L.  J.  406 ;  Pontz  v.  Pennsylvania  Ins.  Co.,  92  Md. 
444,  48  Atl.  Rep.  139;  Dee  &  Sons  Co.  v.  Key  City  Ins.  Co., 
104  Iowa,  167,  73  N.  W.  Rep.  594;  McClelland  v.  Greenwich 
Ins.  Co.,  107  La.  124,  31  So.  Rep.  691 ;  McCoubray  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  50  App.  Div.  416,  64  N.  Y.  Supp.  112,  affd. 
without  opinion,  169  N.  Y.  590;  Manchester  Ins.  Co.  v.  Feibel- 
man,  118  Ala.  308,  23  So.  Rep.  759,  27  Ins.  L.  J.  855;  Phoenix 
Tns.  Co.  V.  Giblwns  (Ky.),  64  S.  W.  Rep.  909;  Murphy  v.  North 
British  &  M.  Ins.  Co.,  70  Mo.  App.  78;  Gould  v.  Dwelling- 
House  Ins.  Co.,  134  Pa.  St.  570,  19  Atl.  Rep.  793 ;  Commercial 
Union  Aspur.  Co.  v.  Mover,  9  Tex.  Civ.  App.  7,  29  S.  W.  Rep. 
93;  Smith  r.  Home  Ins.  Co.,  47  Hun,  30;  Townsend  r.  Mer- 
chants' Ins.  Co.,  4  J.  &  S.  172,  affd.  without  opinion,  56  X.  Y. 
655;  Snowdon  v.  Kittanning  Ins.  Co.,  122  Pa.  St.  502,  16  Atl. 
Rep.  22 ;  Exchange  Bank  v.  Thuringia  Ins.  Co.,  Mo.  App. 

,  83  S.  W.  Rep.  534 ;  Glazer  v.  Home  Ins.  Co.,        Misc.      , 
90  iST.  Y.  Supp.  426. 
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5.  Phcenix  Ins.  Co.  v.  Center,  10  Tex.  Civ.  App.  535;  HickH 
17.  Empire  Ins.  Co.,  6  Mo.  App.  254. 

6.  McManus  v.  Western  Assur.  Co.,  22  Misc.  269,  48  N.  Y. 
Supp.  820;  Waggoniek  v.  Westchester  Ins.  Co.^  34  111.  App. 
629;  Phcenix  Ins.  Co.  v.  Center,  10  Tex.  Civ.  App.  535,  31 
S.  W.  Bep.  446. 

7.  Fink  i;.  Lancashire  Ins.  Co.,  66  Mo.  App.  513;  Thierolf 
V.  Universal  Ins.  Co.,  110  Pa.  St.  37,  20  Atl.  Bep.  412;  Storm 
V.  Phoenix  Ins.  Co.,  61  Hun,  618,  15  N.  Y.  Supp.  281;  John- 
aon  V.  Dakota  Ins.  Co.,  1  N.  D.  167,  45  N.  W.  Bep.  799. 

8.  Burlington  Ins.  Co.  v.  Lowery,  61  Ark.  108,  32  S.  W.  Bep. 
383,  25  Ins.  L  J.  610;  Davidson  v.  Guardian  Assur.  Co.,  176 
Pa.  St.  525,  35  Atl.  Bep.  220;  Craighton  v.  Agricultural  Ins. 
Co.,  39  Hun,  319. 

9.  Merchants'  Ins.  Co.  v.  Gibbs,  56  .N.  J.  L.  679,  29  Atl. 
Bep.  485,  23  Ins.  L.  J.  791;  German  Ins.  Co.  v.  Grunert,  112 
111.  74. 

10.  McCarrel  v,  Phcenix  Ins.  Co.,  64  Minn.  193,  06  N.  W. 
Bep.  367. 

11.  Powers  v.  New  England  Ins.  Co.,  68  Vt.  390,  35  Atl. 
Bep.  331;  Kenton  Ins.  Co.  v.  Wigginton,  89  Ky.  330,  12  S.  W. 
Bep.  668;  Craighton  v.  Agricultural  Ins.  Co.,  39  Hun,  321; 
Dohn  V.  Farmers'  Ins.  Co.,  5  Lans.  275;  Georgia  Home  Ins. 
Co.  V.  Kinnier,  28  Gratt.  88 ;  Smith  v.  Home  Ins.  Co.,  47  Hun, 
30;  Miller  v.  Hartford  Ins.  Co.,  70  Iowa,  704;  Dobson  v.  Hart- 
ford Ins.  Co.,  86  App.  l)iv.  115,  83  X.  Y.  Supp.  45G. 

12.  Smaldone  r.  Insurance  Co.  of  X.  A.,  15  App.  Div.  232, 
44  N.  Y.  Supp.  201 ;  Bishop  r.  Agricultural  Ins.  Co.,  130  X.  Y. 
488,  21)  N.  E.  Rep.  844;  Ruthven  v.  American  Ins.  Co.,  102 
Iowa,  5r)(),  71  X.  W.  Rc}).  574,  27  Ins.  L  J.  593 ;  Mix  v.  Royal 
Ins.  Co.,  1()9  Pa.  St.  G39,  32  Atl.  Rep.  460. 

13.  Sharpe  r.  Milwaukee  Mechanics'  Ins.  Co.,  8  App.  Div. 
354,  40  X.  Y.  Supp.  817,  affd.  on  opinion  below,  158  X.  Y. 
696;  Rademacher  v.  Greenwich  Ins.  Co.,  75  Hun,  83,  27  X.  Y. 
Supp.  155;  Bishop  v.  Agricultural  Ins.  Co.,  130  X.  Y.  488; 
Murphy  v.  Xorth  British  &  M.  Ins.  Co.,  70  Mo.  App.  78 ;  Perry 
V.  Greenwich  Ins.  Co.,         X.  C.        ,  49  S.  E.  Rep.  889. 

14.  Jacobs  V,  St.  Paul  Ins.  Co.,  86  Iowa,  145,  53  X.  W.  Rep. 
101;  Connecticut  Ins.  Co.  r.  Hamilton,  59  Fed.  Rep.  258,  16 
TJ.  S.  App.  366,  8  C.  C.  A.  114. 

And  as  to  waiver  in  appraisal,  see  "Appraisal."  And  see 
Rule  48. 

RULE  63. 

IiimitationB  as  to  Waiver  of  Statement  or  Proofs  of  Loss. 

An  independent  investigation  by  the  company  on  ' 
own  account  before  receiving  proof  of  loss  is  no 
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dence  of  waiver  ;^  what  an  adjuster  says  and  does  after 
the  expiration  of  the  limited  time  for  furnishing  of 
proofs  does  not  always  operate  as  evidence  of  waiver 
of  objection  that  they  were  not  furnished  in  time  f  a 
statement  in  acknowledging  notice  of  loss,  that  it  ^  ^  will 
receive  prompt  attention,"  does  not  waive  proof  within 
prescribed  time;'  nor  does  a  similar  statement  in  a 
letter,  in  reply  to  an  inquiry  about  the  loss,  to  effect 
that  matter  is  in  hands  of  a  certain  person  who  will 
give  prompt  attention  as  soon  as  possible,  waive  defects 
in  those  furnished  ;^  when  assured  is  notified  so  that  he 
has  ample  time  to  supply  or  remove  defects,  there  is 
more  hesitation  about  inferring  a  waiver  or  estoppel 
on  acts  of  adjuster ;  a  waiver  may  be  construed  as  con- 
ditional f  there  is  no  waiver  in  negotiations  for  settle- 
ment and  in  oflfer,  when  at  same  time  assured  is  in- 
formed that  proofs  are  required;®  if  adjuster  is  sent 
only  to  ascertain  extent  of  loss  and  does  so,  reducing 
same  to  writing,  that  does  not  of  itself  necessarily 
waive  other  matters  required  by  the  policy;''  mere 
silence  does  not  waive  objection  that  proof  was  not  fur- 
nished in  time  f  negotiation  for  settlement  and  an  offer 
to  pay  may  operate  as  a  waiver  as  to  time,  but  not  of 
the  proofs,  when  offer  is  withdrawn  or  rejected;®  ex- 
amination, investigation,  and  negotiation  do  not  them- 
selves constitute  a  waiver  of  proofs,^®  but  may  create  a 
question  of  fact." 

1.  People's  Bank  v.  uEtna  Ins.  Co.,  74  Fed.  Rep.  507,  20 
C.  C.  A.  630,  42  U.  S.  App.  81;  Cedar  Rapids  Ins.  Co.  r. 
Shimp,  16  Bradw.  (111.)  248;  Bomazewski  v.  Middlesex  Assur. 
Co.,         Mass.        ,  72  N.  E.  Rep.  250. 

2.  Albers  v.  Phoenix  Ins.  Co.,  68  Mo.  App.  543. 

3.  Kirkman  v.  Fanners'  Ins.  Co.,  90  Iowa,  457,  57  N.  W. 
Rep.  952,  23  Ins.  L.  J.  453.    And  see  Birnimgham  v.  Farmers^ 
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Ins.  Co.,  67  Barbj  595 ;  German  Ins.  Co.  v.  Davis,  40  Nebr.  700,. 
59  N.  W.  Bep.  698. 

4.  German  Ins.  Co.  v.  Davis,  40  Nebr.  700,  59  N.  W.  Rep, 
698,  23  Ins.  L.  J.  768. 

5.  Allen  v.  Milwaukee  Mechanics'  Ins.  Co.,  106  Mich.  204^ 
64  N.  W.  Rep.  15. 

6.  Flanagan  v.  Phcenix  Ins.  Co.,  42  W.  Va.  426,  26  S.  E, 
Rep.  613.  And  see  Allen  v.  Milwaukee  Mechanics*  Ins.  Co.,  106 
Mich.  204,  64  N.  W.  Rep.  15;  Scottish  Union  &  Nat.  Ins.  Co. 
V.  Clancy,  71  Tex.  5,  8  S.  W.  Rep.  630. 

7.  Dwelling-House  Ins.  Co.  v.  Dowdall,  159  111.  179,  42  N.  E. 
Rep.  606,  25  Ins.  L.  J.  267. 

8.  Carey  v.  AUemannia  Ins.  Co.,  171  Pa.  St.  204,  33  Atl.  Rep. 
185,  25  Ins.  L.  J.  137;  Kirkman  v.  Farmers'  Ins.  Co.,  90  Iowa, 
457,  57  N.  W.  Rep.  952,  23  Ins.  B.  J.  453;  Central  City  Ins. 
Co.  V.  Gates,  86  Ala.  558,  6  So.  Rep.  83;  Stevens  v.  Phoenix 
Ins.  Co.,  32  N.  B.  394 ;  Parker  v.  Farmers'  Ins.  Co.,  Mass. 

,  74  N.  E.  Rep.  286. 

9.  Warner  v.  Insurance  Co.  of  N.  A.,  1  Walker  (Pa.),  315. 
And  see  Leigh  v.  Springfield  Ins.  Co.,  37  Mo.  App.  642 ; 
Knudson  v.  Hekla  Ins.  Co.,  75  Wis.  198,  43  N.  W.  Rep.  954. 

10.  Home  Ins.  Co.  v,  Sorsby,  60  Miss.  302. 

11.  New  Orleans  Ins.  Assoc,  v.  Matthews,  65  Miss.  301,  4 
So.  Rep.  62. 

TITLE  IK 

Plans  and  Specifications. 

Rule  1.  Duty  to  furnish  plans  and  specifications  as  imposed 
by  contract. 

2.  Plans  and  specifications  independently  procured. 

3.  Effect  of  appraisal  and  award. 

4.  Objections  must  be  promptly  made. 

5.  Demand  for  plans  and  specifications  not  necessarily 

waiver  of  other  defenses. 

6.  Effect  of  statute  fixing  amount  of  loss. 


RULE  I. 
Dnty  to  Fnmish  Plans  and  Specifications  as  Imposed  by  Contract. 

If  required  by  the  insurance  company  it  is  the  duty 
of  the  insured  to  furnish  verified  plans  and  specifica- 
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tions  of  any  building,  fixtures,  or  machinery  destroyed 
or  damaged. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ♦Pennsylvania, 
Michigan,  Shode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

The  standard  form  of  policy  prescribed  in: 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

does  not  contain  above  provision. 

In  the  States  where  no  standard  form  is  prescribed  ^nd  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  a. 

Plans  and  Specifications  Independently  Procured. 

If  the  insurance  company,  independently  of  the  as- 
sured, procures  plans  and  specifications  of  building 
destroyed  and  thereafter  proposes  settlement  on  such 
basis,  it  operates  as  a  waiver  of  the  condition  requiring 
same  to  be  furnished  by  the  assured. 

Ligon  V.  Equitable  Ins.  Co.,  87  Tenn.  341,  10  S.  W.  Rep.  768. 

RULE  3. 
Effect  of  Appraisal  and  Award. 

Where  company  has  stated  its  intention  not  to  re- 
build, and  entered  into  an  appraisal  and  the  award 

♦  See  note  "  Duty  to  Save  and  Preserve  Property/'  Bule  1, 
page  2. 
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fixes  the  amount  of  the  loss^  it  is  too  late  to  demand 
plans  and  specifications. 

Lancashire  Ins.  Co.  v.  Barnard^  111  Fed.  Bep.  702,  49  C.  C.  A. 
559. 

RULE  4. 
Objections  Must  be  Promptly  Made. 

Objections,  if  any,  to  plans  and  specifications  fur- 
nished must  be  promptly  made ;  otherwise,  if  not  made, 
or  delay  in  making,  becomes  evidence  of  waiver. 

Breckenridge  v.  American  Central  Ins.  Co.,  87  Mo.  62. 

RULE  5. 

Demand  for  Plans  and  Specifications  not  Necessarily  Waiver  of 
.  Other  Defenses. 

A  demand  for  plans  and  specifications,  even  although 
involving  expense  to  the  insured,  does  not  operate  as  a 
waiver  of  other  defenses,  where  the  assured  is  not  mis- 
led to  his  prejudice. 

Boyd  V.  Vanderbilt  Ins.  Co.,  90  Tenn.  212,  16  S.  W.  Rep. 
470.  Contra.  Webster  v.  Phoenix  Ins.  Co.,  36  Wis.  67.  And 
see  "Waiver." 

RULE  6. 

Effect  of  Statute  Pixing  Amount  of  Iioss. 

Where  a  statute  makes  the  amount  written  in  the 
policy  the  measure  of  damage  in  event  of  a  total  de- 
struction or  loss,  plans  and  specifications  cannot  be 
required  by  the  insurance  company. 

Western  Assur.  Co.  v.  Brown  (Tex.),  33  S.  W.  Rep.  994; 
Milwaukee  Mechanics'  Ins.  Co.  v.  Russell,  65  Ohio  St.  230,  62 
N.  E.  Rep.  338,  56  L.  R.  A.  159.  And  see  Murphy  v.  New 
York  Bowery  Ins.  Co.,  62  Mo.  App.  495. 

16 
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TITLE  111. 

Certificate  of  Magistrate  or  Notary. 

Bulb   1.  Duty  of  insured  to  fumish  certificate  of  magiBtrate 
or  notary  public  as  imposed  by  contract. 

2.  Condition  legally  operative  and  binding  upon  the  in- 

sured. 

3.  Requirement  when  made  must  be  express  and  specific. 

4.  Certificate  need  not  be  in  precise  language  of  condi- 

tion —  Substantial  compliance. 
6.  Certificate  no  part  of  the  statement  or  proof  of  loss  — 
Delay  in  furnishing  certificate. 

6.  Construction  of  living  nearest  the  place  of  fire  — 

What  is  required  on  part  of  company  when  it  ob- 
jects that  notary  is  not  the  nearest. 

7.  Wben  nearest  magistrate  or  notary  declines  to  act. 

8.  EflEect  of  location  of  office  and  knowledge  of  insured. 

9.  Distance  of  few  feet  or  yards  not  regarded  as  ma- 

terial. 

10.  Effect  of  insurance  company  employing  nearest  notary 

and  magistrate. 

11.  When  notary  disqualified  —  Waiver. 

12.  Disqualification  of  notary  or  magistrate. 

13.  Duty  of  company  to  point  out  defects  in  certificate  — 

Waiver. 

14.  Waiver  of  certificate. 

15.  Insured  not  bound  by  amount  in  certificate. 

RULE  X. 

Duty  of  Insured  to  FumlBh  Certificate  of  Xagistrate  or  Hotary 

Public  ae  Imposed  by  Contract. 

If  required  by  the  insurance  company,  it  ?s  the  duty 
of  the  insured  to  furnish  a  certificate  of  the  magistrate 
or  notary  public  (not  interested  in  the  claim  as  a 
creditor  or  otherwise,  nor  related  to  the  insured)  living 
nearest  the  place  of  fire,  stating  that  he  has  examined 
the  circumstances  and  believes  the  insured  has  honestly 
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Bnstained  loss  to  the  amonnt  that  such  magiafiytft  or 
notary  public  shall  certify. 

This  rule  is  imposed  by  aboye  terms  in  the  standard  foim  of 
policy  prescribed  in: 

New  York,  New  Jersey, 

Connecticut,  North  Carolina, 

Louisiana,  North  Dakota, 

Michigan,  *Pennsylvania, 
Missouri,  Bhode  Island. 

In  Wisconsin  the  standard  form  provides  as  above  esoept  tfae 
clause  "  residing  in  the  county  where  the  insured  propCTty  is 
located  '^  is  substituted  for  the  clause  "  living  nearest  the  plaee 
of  fire." 

The  standard  form  of  policy  prescribed  in: 

Maine,  New  Hampshire 

Massachusetts,  South  Dakota, 

Minnesota, 

• 

does  not  contain  provision  as  to  a  certificate. 

In  the  States  where  no  standard  form  is  prescribed  and  otter 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  a. 


Condition  Legally  Operative  and  Binding  upon  the 

When  the  certificate  is  required  the  conditieii  be- 
comes legally  operative  and  binding  upon  the  insured^ 
unless  waived  by  the  insurance  company. 

Sullivan  v.  Germania  Ins.  Co.,  89  Mo.  App.  106 ;  Hubbard  «. 
North  British  ft  M.  Ins.  Co.,  57  Mo.  App.  1;  Fink  v.  l^o^ 
cashire  Ins.  Co.,  60  Mo.  App.  673 ;  Kelly  v.  Sun  Fire  Offiee,  141 
Pa.  St.  10;  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  3«9,  m 
N.  E.  Bep.  475;  Johnson  t;.  Phoenix  Ins.  Co.,  112  Mass.  ^; 
Lane  v.  St.  Paul  Ins.  Co.,  50  Minn.  227,  52  N.  W.  Bep.  649; 
Home  Ins.  Co.  v,  Duke,  43  Ind.  418 ;  Leadbetter  v.  iEtna 


♦  See  note  to  ^'  Duty  to  Save  and  Preserve  Property,^  Bnle  1, 
page  2. 
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Co.,  13  Me.  265;  Noonan  v.  Hartford  Ins.  Co.,  21  Mo.  81;  Gil- 
ligan  V,  Commercial  Ins.  Co.,  20  Hun,  93,  affd.  without  opinion, 
87  N.  Y.  626;  Gottlieb  v,  Dutchess  County  Ins.  Co.,  89 
Hun,  36;  Daniels  v.  Equitable  Ins.  Co.,  50  Conn.  551;  Brown 
V.  Hartford  Ins.  Co.,  52  Hun,  260,  265,  afifd.,  132  N.  Y.  539, 
no  opinion;  Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.  492;  Edgerley 
V,  Farmers'  Ins.  Co.,  48  Iowa,  644;  Boumage  v.  Mechanics'  Ins. 
Co.,  13  N.  J.  L.  110. 

Exception. —  In  Kentucky  it  seems  that  the  condition  is  not 
enforceable  as  a  condition  precedent.  German-American  Ins. 
Co.  V.  Norris,  100  Ky.  29,  37  S.  W.  Rep.  267.  The  certificate 
was  furnished  as  matter  of  fact.  See  100  Ky.  33.  And  the  case 
is  not  exactly  convincing  as  authority  in  view  of  the  weight  of 
decisions  elsewhere.  Doubt  is  also  expressed  as  to  validity  of 
the  condition  as  precedent  to  right  to  sue  in  Home  Ins.  Co.  v. 
Hamman,  44  Nebr.  567,  62  N.  W.  Eep.  883,  24  Ins.  L.  J.  493. 

RULE  3. 

Bequirement,  Wben  ]Cad«,  "Kxmt  be  XzpreMi  and  Specific. 

Insured  is  under  no  duty  to  furnish  certificate  unless 
expressly  or  specifically  required  to  do  so;  a  general 
notice  or  demand  of  strict  compliance  with  the  condi- 
tions of  the  policy  is  not  a  su£5cient  requirement  ;^  and 
so  an  objection  to  a  statement  or  proof  of  loss  fur- 
nished that  it  does  not  contain  such  a  certificate,  or  if  it 
does,  naerely  that  it  is  defective,  does  not  amount  to 
such  a  requirement  as  to  make  the  condition  operative  f 
but  when  certificate  is  furnished  in  first  instance  volun- 
tarily as  part  of  the  statement  or  proof  of  loss,  and 
such  certificate  is  objected  to,  such  objection  may  be 
made  so  as  to  amount  to  a  requirement.* 

1.  Moyer  v.  Sun  Ins.  Co.,  176  Pa.  St.  579,  35  Atl.  Rep.  221 ; 
iEtna  Ins.  Co.  v.  Shaeklett,  Tex.  Civ.  App.  ,  57  S.  W. 
Rep.  583;  McManus  v.  Wsstem  Assur.  Co.,  43  App.  Div.  550, 
affd.  without  opinion,  167  N.  Y.  602. 

2.  Swearinger  v.  Pacific  Ins.  Co.,  66  Mo.  App.  90 ;  Burnett  v. 
American  Central  Ins.  Co.,  68  Mo.  App.  343.  And  see  Sulli- 
van V.  Germania  Ins.  Co.,  89  Mo.  App.  106;  McNally  v.  Phoenix 
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Ins.  Co.,  137  N.  Y.  389,  33  N.  E.  Rep.  475 ;  Jones  v.  Howard 
Ins.  Co.,  117  N.  Y.  103,  22  N.  B.  Eep.  578. 

3.  ^tna  Ins.  Co.  v.  People's  Bank,  62  Fed.  Rep.  222,  10 
C.  C.  A.  342,  23  Ins.  L.  J.  307 ;  Williams  v.  Queen  Ins.  Co.,  39 
Fed.  Rep.  167. 

RULE  4* 

Certiilcate  Need  not  be  in  Precise  Language  of  Condition  —  Sub- 
stantial Compliance. 

While  the  certificate  need  not  be  in  the  precise  or 
exact  language  of  the  condition  it  should  contain  the 
same  substantially  and  mean  the  same  thing. 

^tna  Ins.  Co.  v.  Tyler,  16  Wend.  385;  (Jennania  Ins.  Co. 
V.  Curran,  8  Kans.  9. 

RULE  5. 

Certificate  no  Part  of  the  Statement  or  Proof  of  Loss  —  Delay  in 

Furnishing  Certificate. 

The  certificate  is  no  part  of  the  statement  or  proof 
of  loss,  which  cannot  be  returned  with  the  objection 
that  such  certificate  is  not  attached.  Insured  is  bound 
to  furnish  the  certificate  if  required  or  use  due  diligence 
to  procure  it ;  but  if  effort  is  made  and  delay  is  caused 
by  refusal  of  several  magistrates  to  whom  application 
is  made,  and  there  are  during  this  time  negotiations 
for  a  settlement,  delay  in  furnishing  the  certificate, 
which  is  finally  obtained,  does  not  as  matter  of  law  de- 
feat the  insurance.  Whether  insured's  conduct  in  re^ 
spect  to  the  certificate  is  diligent  or  unreasonable  is  a 
question  for  a  jury  ;*  the  limitation  in  time  for  furnish- 
ing the  statement  has  no  application  to  the  certificate.^' 

1.  MeNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389,  33  N.  E.  Rep. 
475.  And  see  Merchants'  Ins.  Co.  v.  Gibbs,  56  N.  J.  L.  679, 
29  Atl.  Rep.  485. 

2.  Badger  v.  Glens  Falls  Ins.  Co.,  49  Wis.  389,  5  N.  W.  Rep. 
845. 
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RULE  6. 

€oBStrBstion  of  Living  Nearest  the  Place  of  Fire  —  What  is  Be- 
qoirid  on  Fart  of  Company  When  it  Objects  that  Notary  is 
not  tbe  Nearest. 

TRe  phrase  ^  *  living  nearest  the  place  of  fire, ' '  is  not 
confined  entirely  to  the  food  and  sleep  of  the  notary 
and  fakes  account  of  the  place  where  he  lives  officially 
and  to  which  by  some  pnblic  sign  he  invites  those  who 
do  business  with  him ;  in  any  event  good  faith  on  part 
of:  file  insurance  company  requires  that  when  they  re- 
ject cme  certificate  on  the  ground  that  there  is  a  nearer 
notary  they  should  give  the  name  and  address  of  such 
neaxBc  notary,  to  enable  the  insured  to  comply  with 
theix:  demand ;  if  they  do  not  do  so,  it  may  be,  in  con- 
nectioii  with  delay  in  objecting  to  the  certificate,  evi- 
denccr  of  waiver. 

Pidtnmtch  v.  Phoenix  Ins.  Co.,  143  N.  Y.  73,  37  N.  E.  Rep. 
839,  tSg.  68  Hun,  304,  23  N.  Y.  Supp.  38 ;  Agricultural  Ins. 
Co^v*  Bemiller,  70  Md.  400,  17  Atl.  Rep.  380;  Turley  v.  North 
AmerMaoL  Ins.  Co.,  25  Wend.  374. 

RULE  7. 
Whfln  HiBarest  ICaglBtrate  or  Notary  Declines  to  Act. 

Where  the  magistrate  or  notary  living  nearest  the 
Tplstiee  of  fire  declines  to  act  it  is  8u£5cient  if  the  assured 
pco<mres  the  certificate  of  the  nearest  who  is  willing  to 
act,  there  being  no  objection  to  him  or  to  the  certificate 
itself;^  so  where  there  is  no  specific  objection  the  cer- 
tificate may  be  signed  by  the  nearest  notary  or  by  the 
nearest  magistrate,'  and  by  any  magistrate  or  notary 
where  there  is  a  statute  so  prescribing.' 

r.  Lang  V.  Eagle  Fire  Co.,  12  App.  Div.  39,  42  N.  Y.  Supp. 
WSF;  Widker  v.  Phoenix  Ins.  Co.,  62  Mo.  App.  209. 
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2.  Craighton  v.  Agricultural  Ins.  Co.,  39  Hun,  319.  Contra, 
Williams  v.  Queen  Ins.  Co.,  39  Fed.  Eep.  167. 

3.  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474.  And  see  Vorous  v. 
Phoenix  Ins.  Co.,  102  Wis.  76,  78  N.  W.  Kep.  162.  See  also 
Bule  1. 

RULE  8. 

Effect  of  Location  of  Office  and  Knowledge  of  Inanred. 

A  certificate  of  the  nearest  magistrate  or  justice  of 
the  peace  is  a  su£5cient  compliance  with  the  terms  of 
the  policy,  notwithstanding  the  fact  that  a  notary  re- 
sides nearer  to  the  place  of  fire  than  the  justice,  but 
has  his  office  in  a  distant  town,  and  the  insured  does 
not  know  that  he  is  a  notary. 

Oswalt  V.  Hartford  Ins.  Co.,  175  Pa.  St.  427,  34  Atl.  Eep. 
735. 

RULE  9. 

Distance  of  Few  Feet  or  Tarda  not  Begarded  aa  XateriaL 

Where  the  assured  has  made  honest  efforts  to  com- 
ply with  the  condition,  nice  and  mathematical  calcula- 
tion of  distances  will  not  be  gone  into  to  ascertain  who 
is  the  nearest  notary  or  magistrate;  a  distance  of  a 
few  feet  or  yards,  more  or  less,  from  place  of  fire  will 
not  be  regarded  as  material;^  but  a  distance  in  rods 
may  become  material  where  there  are  several  nearer 
notaries  and  magistrates,  and  the  assured  having  been 
advised  by  proper  objections  to  certificate  furnished 
willfully  ignores  same.* 

1.  American  Central  Ins.  Co.  v.  Bothsehild,  82  111.  166; 
Agricultural  Ins.  Co.  v.  Bemiller,  70  Md.  400,  17  Atl.  Rep. 
380;  (Jerman- American  Ins.  Co.  v.  Etherton,  25  Nebr.  505,  41 
N.  W.  Rep.  406;  Smith  v.  Home  Ins.  Co.,  47  Hun,  30; 
Turley  v.  North  American  Ins.  Co.,  25  Wend.  374; 
Williams  v.  Niagara  Ins.  Co.,  50  Iowa,  561;  DoUiver  v.  Si 
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Joseph  Ins.  Co.,  128  Mass.  315 ;  Daniels  v.  Equitable  Ins.  Co., 
50  Conn.  551;  Paltrovitch  v.  Phoenix  Ins.  Co.,  68  Hun,  304, 
23  N.  Y.  Supp.  38. 

S.  Gilligan  v.  Commercial  Ins.  Co.,  20  Hun,  93,  afPd.  with- 
out opinion,  87  N.  Y.  626.  And  see  Protection  Ins.  Co.  v.  Pher- 
son,  5  Ind.  417. 

RULE  10. 

Effect  of  IiiBuranoe  Company  Employing  Nearest  Notary   and 

ICagistrate. 

The  insured  is  relieved  from  furnishing  the  certifi- 
cate where  the  insurance  company  employs  the  nearest 
notary  and  magistrate,  thus  preventing  the  assured 
from  obtaining  such  certificate. 

Deland  v^  ^tna  Ins.  Co.,  68  Mo.  App.  277.  And  see  Noone 
V.  Transatlantic  Ins.  Co.,  88  Cal.  152,  26  Pac.  Rep.  103. 

RULE  II. 
When  Notary  Dlaqualified  —  Waiver. 

A  notary  who  is  husband  of  a  first  cousin  of  the  as- 
sured is  so  ^'  related  '^  as  to  be  disqualified;^  and  so 
where  the  notary  or  magistrate  is  responsible  for  as- 
sured's  paper  ;^  nor  can  the  assured  qualify  himself  to 
give  such  a  certificate  for  benefit  of  an  assignee,  by 
having  divested  himself  of  all  interest  f  but  if  certifi- 
cate is  made  by  other  than  a  notary  or  magistrate,  if  no 
objection  is  made  on  that  specific  ground,  it  operates  as 
a  waiver.* 

1.  People's  Bank  v,  JEtnsi  Ins.  Co.,  74  Fed.  Rep.  507,  20 
C.  C.  A.  630,  42  U.  S.  App.  81. 

2.  Margeson  v.  Commercial  Union  Assur.  Co.,  31  N.  S.  337. 

3.  Stevens  v.  Phoenix  Ins.  Co.,  32  N.  B.  394. 

4.  Hilton  v.  Phcpnix  Ins.  Co.,  92  Me.  272,  42  Atl.  Rep.  412; 
Taylor  v.  Roger  Williams  Ins.  Co.,  51  N.  H.  50. 
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RULE  la. 

Dlsqualiflcation  of  Notary  or  Magistrate. 

Where  the  language  is  **  not  concerned  in  the  loss 
as  creditor  or  otherwise  "  it  does  not  disqualify  every 
notary  or  magistrate  who  by  chance  happens  to  be 
creditor  to  a  small  amount  of  the  assured.  The  clause 
should  be  construed  as  requiring  certificate  from  one 
who  is  not  concerned  in  the  loss  by  reason  of  having  an 
interest  in  the  property  or  in  the  policy  or  insurance 
as  security  ;*  but  a  notary  or  magistrate  is  disqualified 
where  his  property  was  destroyed  by  the  same  fire, 
and  he  has  charged  assured  with  willfully  causing  it ; 
under  such  circumstances  the  next  nearest  would  be 
proper  party  to  give  the  certificate.^ 

1.  DoUiver  v.  St.  Joseph  Ins.  Co.,  131  Mass.  39. 

2.  Wright  V.  Hartford  Ins.  Co.,  36  Wis.  522.  And  see  Smith 
V,  Home  Ins.  Co.,  47  Hun,  30 ;  -^tna  Ins.  Co.  v.  Miers,  5  Sneed 
(Tenn.),  139. 

It  should  be  noted  that  the  language  in  the  standard  forms 
is  changed  to  "  not  interested  in  the  claim  as  creditor  or  other- 
wise," etc.  See  Rule  1.  The  specific  words  "  interested  "  and 
"  claim  '^  would  seem  to  require  a  more  limited  construction 
than  the  words  "  concerned  ''  and  "  loss.''  A  party  may  be  con- 
cerned in  a  loss  and  yet  not  be  interested  in  the  claim. 

RULE  13. 
Duty  of  Company  to  Point  Out  Defects  in  Certificate  —  Waiver. 

It  is  the  duty  of  the  insurance  company  to  point  out 
the  defects  in  the  certificate  furnished  and  give  every 
facility  for  their  correction  ;^  those  not  pointed  out  are 
waived  f  while  the  objections  should  be  promptly  and 
seasonably  made,^  retention  for  sixteen*  days  or  delay 
of  even  thirty-seven*^  days  in  demanding  the  certificate 
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which  does  not  injure  the  insured,  he  having  reasonable 
opportunity  to  correct,  supply,  or  amend,  will  not  of 
itself  operate  as  a  waiver. 

1.  Turley  v.  North  American  Ins.  Co.,  25  Wend.  374;  Travis 
V.  Continental  Ins.  Co.,  32  Mo.  App.  198 ;  Byrne  v.  Rising  Sun 
Ins.  Co.,  20  Ind.  103. 

2.  Bailey  v.  Hope  Ins.  Co.,  66  Me.  474 ;  O'Neil  v.  Buffalo 
Ins.  Co.,  3  K.  Y.  122 ;  Peoria  Ins.  Co.  v.  Whitehill,  25  HI.  466. 

3.  Travis  v.  Continental  Ins.  Co.,  32  Mo.  App.  198 ;  Nease  v. 
^tna  Ins.  Co.,  32  W.  Va.  283,  9  S.  E.  Rep.  233 ;  Purves  v. 
Germania  Ins.  Co.,  44  La.  Ann.  123,  10  So.  Rep.  495. 

4.  Oilligan  v.  Commercial  Ins.  Co.,  20  Hun,  93,  affd.  with- 
out opinion,  87  N.  Y.  626. 

5.  Williams  v.  Queen  Ins.  Co.,  39  Fed.  Rep.  167. 

RULE  14. 
Waiver  of  Gertiflcata. 

Objections  to  a  certificate  famished  are  waived  un- 
less promptly  and  specifically  made  upon  its  receipt  ;^ 
retention  without  objection  for  twenty-three  days  is 
evidence  of  waiver;*  denial  of  liability  waives  cer- 
tificate.* 

1.  Schmurr  v.  State  Ins.  Co.,  30  Oreg.  29,  46  Pac.  Rep.  363, 
26  Ins.  L.  J.  373 ;  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474. 

2.  Paltrovitch  v.  Phoenix  Ins.  Co.,  143  N.  Y.  73,  37  N.  E. 
Rep.  639,  aflPg.  68  Hun,  304,  23  N.  Y.  Supp.  38. 

3.  American  Central  Ins.  Co.  v.  Henninger,  87  HI.  App.  440; 
Home  Ins.  Co.  v.  Hamman,  44  Nebr.  667,  62  K  W.  Rq).  883, 
1^4  Ins.  L.  J.  493. 

Failure  to  require  the  certificate  of  course  operates  as  a  waiver 
of  the  condition ;  delay  in  making  the  requirement  miay  bec<»ne 
evidence  of  waiver,  where  the  insured  is  not  given  a  reasonable 
opportunity  to  comply  with  it,  and  is  injured  or  misled  or 
prejudiced  in  any  way.  Just  when  or  at  what  point  or  imder 
what  circumstances  the  delay  in  making  the  requirement  be- 
comes evidence  of  waiver  cannot  be  formulated  into  rule.  As 
soon  as  it  does  become  evidence  of  waiver  the  question  is  one  of 
fact.    See  *^  Statement  or  Proofs  of  Loss  and  Waiver.^' 
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RULE  15. 

IxiBured  not  Bound  by  Amount  In  Certificate. 

The  insured  is  not  bound  by  the  amount  of  loss  stated 
in  the  certificate. 

Birmingham  Ins.  Co.  v.  Pulver,  126  111.  329,  18  N.  E.  Bep. 
804. 

TITLE  lY. 

Examination  of  Insured  Under  Oath. 

Rule    1.  Duty  of  insured  to  submit  to  examination  as  imposed 
by  contract. 

2.  Examination  no  part  of  statement  or  proof  of  loss. 

3.  Examination  does  not  itself  waive  statement  of  loss. 

4.  Condition   precedent  —  EflEect   of   insured   absenting 

himself  so  cannot  be  served  with  demand. 

5.  Examination  must  be  required  —  Essentials  of  de- 

mand. 

6.  What  is  not  requirement. 

7.  Insured  cannot  be  required  to  bring  books  to  office  of 

company. 

8.  Insured  may  have  his  attorney  present. 

9.  Insured  must  answer  material  or  relevant  questions. 

10.  What  is  material. 

11.  Must  be  specific  demand  for  signing  —  Insured  must 

be  permitted  to  sign. 

12.  Effect  of  misstatements  in  examination. 

13.  Examination  not  satisfactory  no  ground  of  objection. 

14.  Waiver  by  renewal  of  negotiation. 

15.  Waiver  by  examination  of  a  third  party. 

16.  Insured  not  estopped  by  his  statements  —  Evidence. 

17.  Bule  as  to  waiver  imposed  by  contract. 

RULE  I. 

Duty  of  Insured  to  Submit  to  Examination  as  Imposed  by 

Contract. 

It  is  the  duty  of  insured  as  often  as  required  to  sub- 
mit to  examinations  under  oath  by  any  person  named 


252  Fire  Insurance. 

by    the    insurance   company,    and    to    subscribe    the 
same. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ♦Pennsylvania, 
Michigan,  Rhode  Island, 

Missouri,  Wi-sconsin. 

New  Jersey, 

The  standard  form  of  policy  prescribed  in: 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

does  not  contain  provision  for  examination. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 

Examination  no  Part  of  Statement  or  Proof  of  Losb. 

The  examination  is  no  part  of  the  statement  or  proof 
of  loss  ;*  but  an  examination  may,  however,  be  required 
and  accepted  by  the  insurance  company  as  sufficient 
statement  or  proofs  of  loss,  and  may  have  that  effect 
unless  specifically  demanded  where  the  examination  is 
had  before  formal  proofs  of  loss  are  made.^ 

1.  Winnesheik  Ins.  Co.  v.  Schueller,  60  111.  465. 

2.  Badger  v.  Phoenix  Ins.  Co.,  49  Wis.  396.  And  see  O^Brien 
V.  Ohio  Ins.  Co.,  52  Mich.  131;  Indiana  Ins.  Co.  v.  Capehart, 
108  Ind.  270. 

*  See  note  to  "  Duty  to  Save  and  Preserve  Property,''  Rule  1, 
page  2. 
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RULE  3. 

Examination  Does  not  Itsolf  Waive  Statement  of  Loss. 

An  examination  does  not  of  itself  waive  statement  or 
proofs  of  loss. 

Home  Ins.  Co.  v.  Sorsby,  60  Miss.  302.  And  see  Gauche 
V.  London  &  Lancashire  Ins.  Co.,  10  Fed.  Rep.  347.  See  also 
*'  Waiver." 

RULE  4. 

Condition  Precedent  —  Effect  of  Insured  Absenting  Himself  so 
He  Cannot  be  Served  with.  Demand  — No  Substitute  for  In- 
sured. 

The  clause  requiring  an  examination  is  binding  as  a 
condition  precedent  to  the  loss  becoming  due  and  pay- 
able; the  assured  cannot  escape  the  consequences  by 
voluntarily  absenting  himself  so  he  cannot  be  served 
with  demand,  the  insurance  company  using  due  dili- 
gence. Such  absence  may  be  the  equivalent  of  re- 
fusal.^ A  receiver  in  bankruptcy  cannot  be  regarded 
as  the  insured  for  purpose  of  examination  as  a  legal 
representative.^  An  agent  cannot  be  substituted  for 
the  insured.' 

1.  Firemen's  Fund  Ins.  Co.  v.  Sims,  115  Ga.  939,  42  S.  E. 
Rep.  269 ;  Sims  t?.  Union  Assur.  Soc.,  129  Fed.  Rep.  804 ;  Pearl- 
«tine  V.  Westchester  Ins.  Co.,  S.  C.        ,  49  S.  E.  Rep.  4. 

2.  Sims  r.  Union  Assur.  Soc.,  supra. 

3.  Pearlstine  v.  Westchester  Ins.  Co.,  S.  C.  ,  49  S.  E. 
Rep.  4. 

It  is  held  in  Kentucky  that  it  is  not  a  condition  precedent  to 
right  of  action.  Scottish  Union  &  Nat.  Ins.  Co.  v.  Strain, 
70  S.  W.  Rep.  274,  24  Ky.  L.  Rep.  992. 

Whether  the  policy  contained  the  usual  clause  that  loss  should 
not  be  payable  "  until  after  full  compliance,"  etc.,  does  not  ap- 
pear in  the  report.  See  "  Payment  of  the  Loss,"  Rule  1, 
page  348. 

RULE  5. 

Examination  Must  be  Bequired  —  Essentials  of  Demand. 

To  make  the  clause  operative  as  to  examination  of 
the  insured  it  must  not  only  be  required,^  but  the  com- 
l)any  must  also  fix  a  time  and  place  and  the  person  to 
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take  it ;  the  time  fixed  must  be  within  a  reasonable  time^ 
and  the  place  shonld  be  reasonably  convenient  to  where 
the  assured  is  or  resides;*  a  place  out  of  the  county 
where  assured  resides  may  not  be  reasonable,'  but  the 
place  where  property  was  destroyed  is  a  reasonable 
place  when  the  insured  resides  at  a  distant  place  in 
another  State.* 

1.  Western  Assur.  Co.  v.  McGlathery,  115  Ala.  213,  22  So. 
Bep.  104;  Wells  Whip  Co.  v.  Tanners'  Ins.  Co.,        Pa.  St 

68  Atl.  Eep.  894. 

2.  ^tna  Ins.  Co.  v.  Simmons,  49  Nebr.  811,  69  N.  W.  Rep. 
125.  And  see  Aurora  Ins.  Co.  v.  Johnson,  46  Ind.  315;  State 
Ins.  Co.  V.  Maackens,  38  N.  J.  L.  564;  American  Central  Ins. 
Co.  V.  Simpson,  43  111.  App.  98. 

•3.  -^tna  Ins.  Co.  v.  Simmons,  49  Nebr.  811,  69  N.  W.  Bep. 
125. 
4.  Fleisch  v.  Insurance  Co.  of  N.  A.,  58  Mo.  App.  596. 

RULE  6. 
What  Is  not  Sequirement. 

A  letter  requesting  the  assured  to  swear  to  a  cer- 
tain statement  to  be  made  out  by  his  attorney  is  not  a 
requirement  for  an  examination  under  the  clause  in  the 
policy. 

Dougherty  v.  German-American  Ins.  Co.,  67  Mo.  App.  526. 

RULE  7. 

Insured  Cannot  be  Beqnired  to  Bring  Books  to  Ofaoe  of  Company. 

The  insurance  company  cannot  require  the  insured 
to  bring  his  books  and  go  to  office  of  the  company  and 
there  be  subjected  to  an  examination  under  oath. 

American  Central  Ins.  Co.  v.  Simpson,  43  111.  App.  98. 
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RULE  8. 

Iniiir«d  Xay  Have  His  Attorney  PreMnt. 

The  insnred  may  insist  upon  the  presence  of  his  at- 
torney before  submitting  to  an  examination,  and  if 
that  privilege  be  denied  to  him,  he  is  justified  in  de- 
clining to  submit  to  the  examination. 

American  Central  Ins.  Co.  v.  Simpson,  43  111.  App.  98; 
Thomas  v,  Burlington  Ins.  Co.,  47  Mo.  App.  169. 

This  rule  does  not  mean  that  the  attorney  is  entitled  as  such 
to  take  part  in  the  examination.  It  is  the  company's  exami- 
nation. While  the  insured  should  always  be  permitted  to  ex- 
plain his  answers  to  the  questions  put  by  the  representative  of 
the  company,  whenever  he  desires  to  do  so,  such  explanation 
should  be  reserved  until  the  close  of  the  examination,  to  which 
it  should  be  added,  not  inserted  throughout  the  examination. 
It  may  be  doubted  whether  strictly  the  powers  of  the  insured's 
attorney  extends  beyond  acting  as  such  in  an  advisory  capacity 
to  the  insured;  as  for  instance,  he  may  advise  the  insured  not 
to  answer  certain  questions.  It  he  is  permitted  to  question  or 
examine  the  insured  it  should  be  only  at  close  of  examination 
by  the  company's  representative,  and  it  should  be  limited  to- 
explaining  what  the  insured  has  stated. 

RULE  9. 
InBored  Must  Axiswer  Xaterlal  or  Belevant  Questions. 

Assured  must  answer  all  questions  having  a  relevant 
and  material  bearing  on  the  insurance  and  the  loss;^ 
and  such  bearing  should  be  made  to  reasonably  ap- 
pear ;*  the  assured  cannot  be  required  to  state  on  what 
terms  he  had  settled  with  other  companies.^ 

1.  Enos  V.  St.  Paul  Ins.  Co.,  4  S.  D.  639,  57  N.  W.  Rep.  919, 
23  Ins.  L.  J.  258 ;  Claflin  v.  Insurance  Co.,  110  TJ.  S.  81 ;  Gross 
V.  St.  Paul  F.  &  M.  Ins.  Co.,  22  Fed.  Sep.  74 ;  Titus  v.  Glen& 
Falls  Ins.  Co.,  81  N.  Y.  410. 

2.  Titus  V.  Glens  Falls  Ins.  Co.,  81  K  Y.  410;  Porter  v. 
Traders'  Ins.  Co.,  164  N.  Y.  504,  58  N.  E.  Rep.  641. 

3.  Insurance  Co.  v.  Weides,  14  Wall.  (U.  S.)  375. 
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RULE  lo. 

What  ia  Material. 

Party  from  whom  goods  purchased,  the  price  paid, 
and  the  time  and  mode 'of  payment  are  material  in 
examination;*  but  such  materiality  will  not  be  assumed 
on  appeal.     It  is  a  question  of  fact.* 

1.  Claflin  V.  Commonwealth  Ins.  Co.,  110  U.  S.  81. 

2.  Porter  v.  Traders'  Ins.  Co.,  164  N.  Y.  504,  58  N.  E.  Bep. 
641.    And  see  Rule  9. 

RULE  zi. 

Must  b«  Specific  Demand  for  Signing  —  Ixumred  Must  be  Per- 
mitted to  Sign. 

Where  the  assured  has  submitted  to  the  examination 
required,  but  has  not  signed  the  same,  there  must  be  a 
specific  demand  for  such  signing  before  the  failure  to 
subscribe  can  be  urged  as  an  objection  to  a  recovery  on 
the  policy,^  and  even  after  he  has  refused  to  sign  he 
must  be  permitted  to  do  so  if  he  wants  to.^ 

1.  Scottish  Union  &  Nat.  Ins.  Co.  v.  Keene,  85  Md.  263,  37 
Atl.  Eep.  33,  26  Ins.  L.  J.  963.  And  see  Bonner  v.  Home  Ins. 
Co.,  13  Wis.  677 ;  Grigsbv  v,  German  Ins.  Co.,  40  Mo.  App.  276. 

2.  O'Brien  v.  Ohio  Ins.  Co.,  62  Mich.  131. 

RULE  12. 
Effect  of  Misstatements  in  Examination. 

Misstatements  of  fact  made  by  insured  on  his  ex- 
amination do  not  avoid  the  policy  unless  made  with 
fraudulent  intent,  knowing  them  to  be  false;*  but 
where  so  made  as  to  a  material  matter  it  forfeits  the 
whole  insurance  and  not  merely  the  amount  due  on  the 
particular  item  of  loss  or  damage  to  which  the  false 
statement  related.^ 

1.  Huston  V.  State  Ins.  Co.,  100  Iowa,  402,  69  N.  W.  Eep. 
674 :  Knop  v,  National  Ins.  Co.,  107  Mich.  323,  65  N.  W.  Rep. 
228,  25  Ins.  L.  J.  181. 
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2.  Hamberg  v.  St  Paul  F.  &  M.  Ins.  Co.,  68  Minn.  335,  71 
N.  W.  Bep.  388,  26  Ina.  L.  J.  782. 
See  also  '^  Fraud  or  False  Swearing,^'  and  ''  Construction.'' 

RULE  13. 
Szamlnation  not  Satiaf  aetory  no  Oronnd  of  Objection. 

The  insurance  company  cannot  make  any  available 
objection  to  the  examination  upon  the  ground  that  it 
is  not  satisfactory. 

Myers  v.  Council  Bluffs  Ins.  Co.,  72  Iowa,  176. 

RULE  14. 
Waiver  by  Benewal  of  Negotiation. 

Forfeiture  on  account  of  a  refusal  to  submit  to  an 
examination  is  waived  by  renewal  of  negotiations  for  a 
settlement,  making  and  keeping  of  an  appointment  at 
expense  of  time  and  money  by  assured,  making  of  a 
statement  and  offer  to  be  questioned  under  oath. 

Wicking  v.  Citizens'  Mutual  Ins.  Co.,  118  Mich.  640,  77  N. 
W.  Bep.  275,  28  Ins.  L.  J.  220. 

RULE  15. 
WaiTsr  by  Bzamination  of  a  Third  Party. 

The  examination  of  a  third  party  or  an  agent  of  the 
assured  operates  as  a  waiver  of  the  personal  examina- 
tion of  the  assured. 

Western  Assur.  Co.  v.  McGlathery,  115  Ala.  213,  22  So.  Bep. 
104. 

RULE  z6. 
Insured  not  Btttopped  by  His  Statements  —  Evidence. 

The  assured  is  not  estopped  by  his  statements  on 
examination  from  establishing  the  truth  to  the  con- 

17 
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trary  afterward;^  the  statements  in  the  examination 
are  admissible  as  evidence  against  him,^  bnt  should  be 
specifically  pointed  out  on  a  trial.^ 

1.  Germania  Ins.  Co.  v.  Curran,  8  Eans.  9. 

2.  Commercial  Ins.  Co.  v.  Huckberger,  52  111.  464. 

3.  Hamberg  v.  St.  Paul  P.  ft  M.  Ins.  Co.,  68  Minn.  335,  71 
N.  W.  Eep.  388,  26  Ins.  L.  J.  782.  And  see  "  Statement  or 
Proof  of  IX)B8." 

RULE  17. 

Bole  as  to  WalTer  Imposed  by  Contract. 

The  insurance  company  does  not  waive  any  provision 
or  condition  of  the  policy  or  any  forfeiture  thereof  by 
any  requirement,  act,  or  proceeding  on  its  part  relating 
to  the  examination. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in  New  York  and  other  States,  with  the  ex- 
ceptions, as  stated  under  Rule  1. 

It  was  doubtless  inserted  in  the  standard  forms  in  view  of  the 
decision  of  the  New  York  Court  of  Appeals,  in  Titus  v.  Olens 
Falls  Ins.  Co.,  81  N.  Y.  410.  The  clause  or  condition  of  the 
standard  forms  referred  to  in  the  above  rule  is  recognized  and 
enforced  by  the  courts.  Oshkosh  Match  Works  1;.  Manchester 
Assur.  Co.,  92  Wis.  510,  66  N.  W.  Rep.  626.  And  see  also 
Phoenix  Ins.  Co*  v.  Plemming,  65  Ark.  54,  44  S.  W.  Rep.  464, 
27  Ins.  L.  J.  684;  American  Central  Ins.  Co.  v.  Nunn, 
Tex.        ,  82  S.  W.  Rep.  497,  revg.  79  S.  W.  Rep.  88. 

The  decisions  in  Carpenter  v.  Qerman-American  Ins.  Co.,  135 
N.  Y.  298,  31  N.  E.  Rep.  1015,  22  Ins.  L.  J.  67,  and  Enos  v. 
St.  Paul  Ins.  Co.,  4  S.  D.  639,  57  N.  W.  Rep.  919,  23  Ins.  L.  J. 
258,  involved  the  construction  of  policies  under  old  forms.  In 
the  Carpenter  case  fire  occurred  Oct.  10,  1883.  In  the  Enos 
case  fire  occurred  in  1888,  but  policy  did  not  appear  to  contain 
above  provision.    And  see  "  Waiver.*' 
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TITLE  V. 

Production  of  Books  of  Account,  Bills»  and  Invoices* 

Bulb   1.  Duty  of  insuTed  to  produce  books  and  voucherB  as  im- 
posed by  contract. 

2.  Demand  for  production  in  reasonable  time. 

3.  Demand  when  coupled  with  demand  for  proofs. 

4.  Demand  for  certified  copies  —  When  insured  excused. 
6.  Duplicate  not  certified  copy  —  Demand. 

6.  Objection  must  be  specific. 

7.  Place  of  examination  of  books. 

8.  When  policy  contains  iron  safe  clause. 

9.  Waiver  of  forfeiture. 

10.  Waiver  of  limitation  clause. 

11.  Effect  of  failure  to  produce  books  and  vouchers. 

RULE  I. 

Dnty  of  iBsured  to  Produce  Books  and  Vouchers  as  Imposed  by 

Contract. 

It  is  the  duty  of  insured  as  often  as  required  to  pro- 
duce for  examination  all  books  of  account,  bills,  in- 
voices, and  other  vouchers,  or  certified  copies  thereof, 
if  originals  be  lost,  at  such  reasonable  place  as  may  be 
designated  by  the  insurance  compfluy  or  its  reprpsftn- 
tative,  and  shall  permit  extracts  and  copies  thereof  to 
be  made. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ♦Pennsylvania, 
Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

The  standard  form  of  policy  prescribed  in : 

Maine,  Minnesota, 

Massachusetts,  New  Hampshire, 

*  See  note  to  "  Duty  to  Save  and  Preserve  Property,*'  Eule  1, 
page  2. 
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provides  that  'Hhe  company  may  also  examine  the  books  of 
account  and  vouchers  of  the  insured,  and  make  extracts  from 
the  same." 

In  South  Dakota  the  provision  is  the  same  except  that  it  reads 
"books  and  accounts/' 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in  gen- 
eral use. 

RULE  2. 

Demand  for  Production  in  Beasonable  Time. 

A  demand  for  production  of  books  and  vouchers  and 
examination  should  be  within  reasonable  time  and  fix 
a  reasonable  time  to  be  operative;*  and  place.*  In 
locality  where  fire  occurs.' 

1.  Jones  V.  Howard  Ins.  Co.,  117  N.  Y.  103. 

2.  Seibel  v.  Firemens'  Ins.  Co.,  24  Pa.  Super.  154. 

3.  Tucker  v.  Colonial  Ins.  Co.,     W.  Va.      ,  51  S.  E.  Rep.  86. 

RULE  3- 

Demand  When  Coupled  With  Demand  for  Proofa. 

When  the  demand  for  the  production  of  books  is 
coupled  with  and  made  dependent  upon  a  demand  for 
proofs,  if  there  is  no  obligation  to  furnish  the  proofs 
as  demanded,  the  nonproduction  of  the  books  cannot 
be  construed  as  a  refusal  to  produce  them. 

Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396. 

RULE  4. 

Demand  for  Certified  Copies  —  When  Insured  Bxcnaed. 

The  insured  is  bound  to  comply  with  Eule  1,  and  if 
certified  copies  are  demanded  the  burden  rests  upon 
him  to  show  that  he  made  a  reasonable  effort  to  pro- 
cure them  and  was  unable  to  do  so.  Where  he  makes 
no  effort  he  cannot  recover;^  the  fact  that  it  is  not  in 
his  power  to  procure  all  does  not  excuse  his  failure  to 
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procure  such  as  may  be  obtainable,'  but  he  is  excused 
so  far  as  not  in  his  power  to  procure  them.^ 

1.  Langan  v.  Royal  Ins.  Co.,  162  Pa.  St.  357,  29  Atl.  Rep. 
710,  23  Ins.  L.  J.  878;  Seibel  v.  Lebanon  Ins.  Co.,  197  Pa.  St. 
106,  46  Atl.  Rep.  851 ;  Fleisch  v.  Insurance  Co.  of  N.  A.,  58  Mo. 
App.  596,  23  Ins.  L.  J.  634 ;  American  Central  Ins.  Co.  v.  Ware, 
65  Ark.  336,  46  S.  W.  Rep.  129,  27  Ins.  L.  J.  785 ;  O'Brien  v. 
Commercial  Ins.  Co.,  63  N.  Y.  108;  Farmers'  Ins.  Co.  v.  Mis- 
pelhom,  50  Md.  180;  s.  c,  53  Md.  473;  Eggleston  v.  Council 
Bluffs  Ins.  Co.,  65  Iowa,  308 ;  Rosenthal  Clothing  Co.  v.  Scottish 
Union  &  Nat.  Ins.  Co.,         W.  Va.        ,  46  S.  E.  Rep.  1021. 

2.  Ward  v.  National  Ins.  Co.,  10  Wash.  361,  38  Pac.  Rep. 
1127;  Farmers'  Ins.  Co.  v,  Mispelhorn,  50  Md.  180. 

3.  Stephens  v.  Union  Assur.  Soc,  16  Utah,  22,  50  Pac.  Rep. 
626,  27  Ins.  L.  J.  165;  Aurora  Ins.  Co.  v.  Johnson,  46  Ind.  315; 
Miller  r.  Hartford  Ins.  Co.,  70  Iowa,  704. 

RULE  5. 
DupUcato  not  Certified  Copy  —  Demand. 

A  duplicate  is  not  a  certified  copy  and  the  demand 
should  follow  the  language  of  the  condition  to  make 
it  operative. 

Insurance  Cos.  v.  Weides,  14  Wall.  (TJ.  S.)  375. 

RULE  6. 
Objection  Must  Be  Specific. 

The  insurance  company  must  make  demand  for  cer- 
tified copies  of  invoices  of  goods,  and  if  not  certified 
when  furnished,  that  specific  objection  must  be  made, 
otherwise  it  is  waived;*  and  if  specific  objection  is 
made  it  waives  others.* 

1.  Johnson  v.  Phoenix  Ins.  Co.,  69  Mo.  App.  226;  Wells 
Whip  Co.  V.  Tanners'  Ins.  Co.,  Pa.  St.  ,  58  Atl.  Rep. 
S94. 

2.  Sagers  v.  Hawkeye  Ins.  Co.,  94  Iowa,  519,  63  N.  W.  Bep. 
194. 
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RULE  7. 

Place  of  Bzamination  of  Books. 

The  place  of  location  of  a  trading  concern  where  fire 
occurs  is  the  proper  place  for  the  examination  of  its 
books  ;^  the  insurance  company  cannot  demand  their 
production  at  its  office.^ 

1.  Fleisch  v.  Infiurance  Co.  of  N.  A.^  58  Mo.  App.  596,  23  Im. 
L.  J.  634 ;  Murphy  v.  North  B.  ft  M.  Ins.  Co.,  61  Mo.  App.  32S. 

2.  American  Central  Ins.  Co.  v,  Simpson,  43  IlL  App.  98. 

RULE  8. 
When  PoUey  Contaliui  Iron  Safe  Clanae. 

Where  the  policy  also  contains  the  "  iron  safe 
clause  ' '  the  production  of  books  of  account  for  exami- 
nation is  not  excused  by  the  reason  that  none  were 
kept. 

Niagara  Ins.  Co.  v.  Forehand,  169  111.  626,  48  N.  E.  Bep.  830. 
And  see  "  Iron  Safe  Clause.'' 

RULE  9. 
Waiver  of  Forfeiture. 

Demand  for  certified  or  duplicate  bills,  with  knowl- 
edge of  the  facts  forfeiting  the  policy  or  making  it  void 
according  to  its  terms  for  violation  of  another  condi- 
tion, may  operate  as  a  waiver  of  the  forfeiture  when 
the  assured  is  put  to  trouble  or  expense  in  obtaining 
them. 

Home  Ins.  Co.  v.  Marple,  1  Ind.  App.  411,  27  N.  E.  Bep. 
633.  Contra,  McCormick  v.  Orient  Ins.  Co.,  86  Cal.  260,  24 
Pac.  Bep.  1003.     And  see  *'  Waiver.** 
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RULE  10. 

WaiTer  of  Limitation  Claiuie. 

Demand  for  books^  bills,  and  vouchers  may  operate 
as  evidence  of  waiver  of  the  limitation  clause  in  the 
policy  for  commencement  of  suit  thereon,  where  in 
compliance  therewith  it  will  take  time  extending  be- 
yond the  prescribed  period. 

Dibbrell  v.  Georgia  Home  Ins.  Co.,  110  N.  C.  193,  14  3.  E. 
Bep.  783.    And  see  Bonnert  i;.  iDsurance  Co.,  129  Pa.  St.  558. 

RULE  II. 
Xffect  of  FaUure  to  Produce  Books  and  Vouchers. 

Failure  to  produce  books  and  bills  or  invoices  does 
not  void  the  policy  when  it  does  not  in  terms  make  void 
for  that  reason  or  cause  ;*  but  may  operate  to  prevent 
loss  from  becoming  due  and  payable,  and  affect  right 
to  commence  suit.' 

1.  Lion  Ins.  Co.  v.  Starr,  71  Tex.  733,  12  S.  W.  Bep.  45. 

2.  See  "  Payment  of  the  Loss,'*  Rule  1. 

TITLE  YK 

Iron  Safe  Clause. 

Rule   1.  Clause  requiring  keeping  and  preservation  of  inimntory 
and  books  reasonable  and  enforceable. 

2.  Promissory  representation  if  not  made  part  of  policy. 

3.  When  a  warranty  —  Construction. 

4.  Tendency  and  weight  of  modem  authority. 

6.  Standard  of  care  —  Meaning  of  failure  to  produce  in- 
ventory and  books. 

6.  Duty  and  diligence  of  assured  —  Question  of  fact. 

7.  Assured  responsible  for  negligence  of  employees. 

8.  Inventorv. 

9.  General  statement  no  substitute  for  inventory. 
10.  Invoices  not  inventory. 
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BuLE  11.  Knowledge  of  agent  no  waiver. 

12.  Knowledge  may  operate  as  an  element  in  estoppel. 

13.  Waiver  by  agent  after  issue  of  policy. 

14.  Waiver  by  adjuster  —  Question  of  fact  —  Soliciting  or 

local  agent. 

15.  Examination  of  books  by  adjuster  no  waiver. 

16.  Nonwaiver  agreement  by  assured. 

17.  Destruction  of  safe  and  contents. 

18.  Meaning  of  fire-proof  safe. 

19.  Violation  of  clause  affects  stock  only. 

In  policies  upon  stocks  of  goods  or  merchandise  there  is  fre- 
quently to  be  found  a  clause  or  rider  requiring  the  insured  to 
take  an  inventory,  to  keep  books  of  account  showing  purchases 
and  sales,  cash-book,  etc.,  and  to  keep  same  in  a  fire-proof  safe. 
These  clauses  vary  in  terms,  and  the  controversies  in  different 
parts  of  the  country,  as  to  their  legal  operative  force  and  appli- 
cation, have  developed  so  much  difference  of  opinion  among  the 
judges  that  it  is  diiOScult  if  not  impossible  to  reduce  the  subject 
to  a  system  of  rules.  Thus  it  must  be  understood  that  in  the 
following  rules  it  is  only  attempted  as  far  as  possible  to  indicate 
general  principles,  specially  in  view  of  the  modem  tendency 
and  weight  of  the  decisions.  The  object  of  the  clause  is  to  secure 
means  of  ascertaining  the  loss  in  event  of  fire,  and  to  facilitate 
an  adjustment. 

RULE  I. 

Clause  Bequiring  Keeping  and  Preserration   of   Inventory  and 

Books  Beasonable  and  Enforceable. 

The  clause  in  question,  usually  known  as  the  *  *  iron 
safe  ''  clause,  is  a  reasonable  and  proper  provision 
which  must  be  complied  with;^  a  breach  must  be 
pleaded  as  an  affirmative  defense.^ 

1.  Niagara  Ins.  Co.  v.  Forehand,  169  111.  626,  48  N.  E.  Rep.  830; 
Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala.  451,  30  So.  Rep.  537:  Gibson 
V.  Missouri  Ins.  Co.,  82  Mo.  App.  515;  Sowers  v.  Mutual  Ins.  Co.,  113 
Iowa,  561,  85  N.  W.  Rep.  763;  Fire  Assoc,  v.  Masterson  (Tex.  Civ. 
App.),  61  S.  W.  Rep.  962;  Hester  t\  Scottish  Union  &  Nat.  Ins.  Co., 
116  Ga.  454,  41  S.  E.  Rep.  552;  Keet-Rountree  Dry  Goods  Co.  v. 
Mercantile  Ins.  Co.  (Mo.  App.),  74  S.  W.  Rep.  469;  German- American 
Ins.  Co.  V.  Waters,  10  Tex.  Civ.  App.  363,  30  S.  W.  Rep.  576;  Roberts 
V.  Sun  Mutual  Ins.  Co.,  19  Tex.  Civ.  App.  338,  48  S.  W.  Rep.  559: 
Landman  r.  Hartford  Ins.  Co.  (La.),  18  Ins.  L.  J.  813;  Goldman  v. 
North  British  A.  M.  Ins.  Co.,  48  La.  Ann.  223 ;  Virginia  F.  ft  M.  Ins.  Co. 
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€.  Morgan,  90  Va.  290,  18  S.  E.  Rep.  191 ;  Robinson  v.  Miaa,  Ins.  Co., 
135  Ala.  650,  34  So.  Rep.  18;  Maupin  v.  Scottish  Union  A.  Nat.  Ins. 
Co.,  53  W.  Va.  657,  45  S.  E.  Rep.  1003;  Gillum  A.  Co.  r.  Fire  Assoc.,  106 
Mo.  App.  673,  80  S.  W.  Rep.  283;  St.  Landry  Co.  v.  New  Hampshire 
Ins.  Co.,        La.        ,  38  So.  Rep.  87;  Everett  Co.  v.  Traders'  Ins.  Co., 

Ga.        ,  48  S.  E.  Rep.  918;  Continental  Ins.  Co.  v.  Curamings, 
Tex.        ,  81  S.  W.  Rep.  706;  Rundell  &  Hough  v.  Anchor  Ins.  Co., 
Iowa,        ,  101  N.  W.  Rep.  517;  King  v.  Concordia  Ins.  Co.,         Mich. 
,  103  N.  W.  Rep.  616. 

2.  Tillis  V,  Liverpool,  L.  &  G.  Ins.  Co.,  Fla.        ,  36  So.  Rep.  171. 

Exception. —  The  clause  is  inoperative  in  Kentucky,  the  courts  in  that 
State  holding  substantially  that  it  is  not  competent  to  contract  with 
the  insured  for  the  preservation  of  testimony.  Phoenix  Ins.  Co.  i;.  Angel, 
38  S.  W.  Rep.  1067 ;  Mechanics  &  Traders'  Ins.  Co.  v.  Floyd,  49  S.  W. 
Rep.  543;  Germania  Ins.  Co.  r.  Ashby,  65  S.  W.  R^.  611;  Niagara  Ins. 
Co.  V.  Heflin,  60  S.  W.  Rep.  393;  Citizens'  Ins.  Co.  r.  Crist,  56  S.  W. 
Rep.  658. 

(Of  these  cases  only  Germania  Ins.  Co.  v.  Ashby  is  to  be  officially 
reported,  but  the  volume  has  not  yet  been  issued.) 

Under  the  Iowa  statute  (Code,*§  1743),  a  breach  must  contribute  to 
the  loss.    Johnson  r.  Farmers'  Ins.  Co.,  Iowa,        ,  102  N.  W.  Rep. 

502.    But  compare  Rundell  &  Hough  v.  Anchor  Ins.  Co.,  Iowa,        , 

101  N.  W.  Rep.  517,  which  seems  to  hold  to  the  contrary. 

RULE  2. 
PromlMory  Bepresentation  if  not  Made  Fart  of  Policy. 

Where  it  is  not  inserted  in  or  made  part  of  the 
policy  or  contract  it  amounts  merely  to  a  promissory 
representation,  a  violation  of  which  must  be  material 
to  vitiate  the  insurance. 

MtnA  Ins.  Co.  v.  Norman,  12  Ind.  App.  652,  40  N.  £.  Rep.  1116,  24 
Ins.  L.  J.  611;  Georgia  Home  Ins.  Co.  v.  McKinley,  14  Tex.  Civ.  App.  7, 
37  S.  W.  Rep.  606;  Goddard  r.  East  Texas  Ins.  Co.,  67  Tex.  69,  1  S.  V7. 
Rep.  906. 

RULE  3. 

When  a  Warranty  —  Construction. 

When  inserted  in  the  policy  or  made  part  of  it,  in 
legal  effect  the  **  safe  clause  "  becomes  a  warranty; 
but  whether  in  construing  and  applying  the  varying 
language  of  the  clause  to  the  facts  and  circumstances 
of  each  particular  case,  the  doctrine  of  strict  and  exact^ 
compliance  or  that  of  substantial^  compliance  shall  pre- 
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vail,  the  courts  do  not  agree.    If  construction  doubtful 
it  favors  the  insured.' 

1.  Virginia  F,  &  M.  Ins.  Co.  v.  Morgan,  90  Va.  290, 18  S.  E. 
Bep.  191 ;  Scottish  Union  &  Nat  Ins.  Co.  v.  Stubbs,  98  Oa.  754, 
27  S.  E.  Bep.  180 ;  Goldman  v.  North  British  &  M.  Ins.  Co.,  48 
La.  Ann.  223,  19  So.  Bep.  132,  25  Ins.  L.  J.  60;  Sun  Mutual 
Ins.  Co.  V.  Searles,  73  Miss.  62,  18  So.  Bep.  544;  Northwestern 
Nat.  Ins.  Co.  v.  Mize  (Tex.),  34  S.  W.  Bep.  670;  Farmers'  Ins. 
Co.  V.  Bates,  65  111.  App.  37;  Lozano  v.  Palatine  Ins.  Co.,  78 
Fed.  Bep.  278,  24  C.  C.  A.  85,  41  U.  S.  App.  694;  Liverpool, 
L.  &  G.  Ins.  Co.  V.  Kearney,  94  Fed.  Bep.  314,  36  C.  C.  A.  265. 
(The  difference  of  opinion  among  the  judges  is  well  illustrated 
by  the  able  dissenting  opinion  of  Sanborn,  C.  J.,  in  this  case, 
p.  320.) 

2.  Western  Assur.  Co.  v.  McGlathery,  115  Ala.  213,  22  So. 
Bep.  104 ;  Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala.  436,  24  So. 
Bep.  399,  28  Ins.  L.  J.  199;  Liverpool,  L.  &  G.  Ins.  Co.  v. 
Sheffy,  71  Miss.  919,  16  So.  Bep.  307 ;  Liverpool,  L.  &  G.  Ins. 
Co.  V.  Ellington,  94  Ga.  785,  21  S.  E.  Bep.  1006 ;  McNutt  v. 
Virginia  F.  &  M.  Ins.  Co.  (Tenn.),  45  S.  W.  Bep.  61,  affd.  orally 
by  Supreme  Court,  45  S.  W.  Bep.  65;  Brown  v.  Palatine  Ins. 
Co.,  89  Tex.  590,  35  S.  W.  Bep.  1060,  36  S.  W.  Bep.  590,  591 ; 
Western  Ins.  Co.  v.  Atheimer,  58  Ark.  665,  25  S.  W.  Bep.  1067, 
23  Ins.  L.  J.  513,  565;  American  Central  Ins.  Co.  v.  Ware,  65 
Ark.  336,  46  S.  W.  Bep.  129,  27  Ins.  L.  J.  785;  Burnett  v. 
American  Central  Ins.  Co.,  68  Mo.  App.  343 ;  Meyer  v.  Insurance 
Co.  of  N.  A.,  73  Mo.  App.  166 ;  German  Ins.  Co.  v.  Pearlstone, 
18  Tex.  Civ.  App.  706,  45  S.  W.  Bep.  832 ;  Western  Assur.  Co. 
V.  Bedding,  68  Fed.  Bep.  708,  15  C.  C.  A.  619,  30  U.  S.  App. 
442 ;  Brown  v.  State  Ins.  Co.,  74  Iowa,  428 ;  Jones  v.  Southern 
Ins.  Co.,  38  Fed.  Bep.  19 ;  Sun  Ins.  Co.  v,  Jones,  54  Ark.  376, 
15  S.  W.  Bep.  1034;  Pennsylvania  Ins.  Co.  v.  Brown  (Tex.  Civ. 
App.),  36  S.  W.  Bep.  690;  Boyal  Ins.  Co.  v.  Brown  (Tex.  Civ. 
App.),  36  S.  W.  Bep.  591;  Major  v.  Ins.  Co.  of  N.  A.,  Mo. 
App.        ,  86  S.  W.  Bep.  883. 

3.  ^tna  Ins.  Co.  v.  Fitze,  Tex.  Civ.  App.  ,  78  S.  W. 
Bep.  370. 

It  is  not  a  warranty  under  the  Tennessee  statute.  Continental 
Ins.  Co.  V.  Whitaker,         Tenn.        ,  79  S.  W.  Bep.  119. 
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RULE  4. 

Tendency  and  Weight  of  Modem  Authority. 

Where  the  insured  in  good  faith  has  shown  by  his 
acts,  disposition,  or  intent  to  comply  with  the  clause, 
and  endeavored  to  meet  its  requirements,  but  is  pre- 
vented from  literal  and  exact  compliance  by  accident 
or  misfortune,  without  fault  or  fraud,  the  tendency  and 
weight  of  modem  authority  is  in  favor  of  the  rule  or 
doctrine  of  substantial  performance.  The  courts  are 
not  inclined,  under  such  circumstances,  to  declare  a 
forfeiture  of  the  entire  insurance  upon  slight  or  un- 
substantial departure  from  the  literal  or  exact  terms 
of  the  clause,  specially  where  the  insurance  company 
is  not  prejudiced;^  but  the  doctrine  of  substantial  com- 
pliance has  no  application  when  there  is  no  compli- 
ance whatever,^  or  when  the  assured  has  been  guilty  of 
negligence,  or  when  books  have  been  lost  or  destroyed 
through  fault  or  design  of  the  insured.'  Memoranda 
kept  by  other  parties  not  compliance/ 

1.  Merchants'  Ins.  Co;  v.  Dunbar,  88  111.  App.  674;  Fire 
Assoc.  V.  Short,  100  III.  App.  553,  559 ;  Liverpool,  L.  &  6.  Ins. 
Co.  V,  Kearney,  180  U.  S.  132 ;  Western  Assur.  Co.  v.  Kemendo, 
94  Tex.  367,  60  S.  W.  Kep.  661.  And  see  cases  under  Rule  3; 
Connecticut  Ins.  Co.  v.  Jeary,  60  Nebr.  338,  83  N.  W.  Rep.  78 ; 
^tna  Ins.  Co.  v.  Fitze,  Tex.  Civ.  App.  ,  78  S.  W.  Rep. 
570 ;  Virginia  F.  &  M.  Ins.  Co.  v.  Cummings,         Tex.  Civ.  App. 

,  78  S.  W.  Rep.  716;  Connecticut  Ins.  Co.  v,  Clark,  24  Ohio 
Cir.  33;  Malin  v.  Mercantile  Ins.  Co.,  Mo.  App.        ,  80 

S.  W.  Rep.  56 ;  First  Nat.  Bank  v.  Cleland,         Tex.  Civ.  App. 

,  82  S.  W.  Rep.  337 ;  Phoenix  Assur.  Co.  v.  Stinson,  Tex. 
Civ.  App.  ,  79  S.  W.  Rep.  866 ;  Scottish  Union  &  Nat.  Ins. 
Co.  V.  Moore,  Tex.  Civ.  App.  ,  81  S.  W.  Rep.  573;  Tucker 
V.  Colonial  Ins.  Co.,  W.  Va.  ,  51  S.  E.  Rep.  86 ;  Newton 
V.  Theresa  Ins.  Co.,         Wis.        ,  104  N.  W.  Rep.  107. 
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2.  Fire  Assoc,  v.  Masterson  (Tex.),  61  S.  W.  Bep.  962. 
8.  Fire  Assoc,  v.  Calhoun  ( Tex.),  67  S.  W.  Eep.  153;  Rivea 
r.  Fire  Assoc,         Tex.  Civ.  App.        ,  77  S.  W.  Bep.  424. 
4.  Bives  V.  Fire  Assoc.,  supra. 

RULE  5. 

Standard  of  Care  —  Meaning  of  Failure  to  Produce  Inventory  and 

Books. 

Where  assured  has  right  of  keeping  in  *  *  some  secure 
place  not  exposed  to  a  fire, ' '  he  does  not  lose  the  benefit 
of  the  insurance  if  in  removing  books  and  inventory  to 
a  safe  place  they  are  lost  or  destroyed,  he  using  such 
care  on  the  occasion  as  a  prudent  man,  acting  in  good 
faith,  would  exercise.  The  failure  to  produce  the 
books  and  inventory  means  a  failure  to  produce  them, 
if  they  are  in  existence  when  called  for,  or  if  they  have 
been  lost  or  destroyed  by  fault,  negligence,  or  design 
of  the  insured. 

Liyerpool,  L.  &  6.  Ins.  Co.  v.  Kearney,  180  TJ.  S.  132,  affg. 
S4  Fed.  Bep.  314,  36  C.  C.  A.  265;  Western  Assur.  Co.  v. 
Kcmendo,  94  Tex.  367,  60  S.  W.  Bep.  661. 

RULE  6. 
Duty  and  DiUgence  of  Assured  —  Question  of  Fact. 

The  insured  is  required  to  preserve,  and,  in  case  of 
fire,  to  produce,  the  books  of  account  and  inventories, 
their  preservation  being  solely  for  the  purpose  of  en- 
abling the  assured  to  produce  them  when  required. 
On  all  ordinary  occasions  when  the  store  is  not  open 
for  business  the  insured  should  strictly  comply  with 
the  condition  to  insure  their  preservation.     In  case  of 
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sudden  emergency  the  insured  must  exercise  all  rea- 
sonable diligence  to  effect  the  main  end  of  the  iron  safe 
clause;  that  is,  to  put  the  books  in  a  place  of  safety, 
so  that  they  can  be  produced  for  the  inspection  of  the 
company's  agents  after  the  fire.  Whether  such  dili- 
gence requires  the  placing  of  books  in  the  safe  or  their 
removal  from  the  building,  and  whether  the  insured 
used  such  diligence  is  a  question  of  fact  to  be  deter- 
mined by  a  jury. 

Phoenix  Ins.  Co.  v.  Schwartz,  115  Ga.  113,  41  S.  E.  Rep. 
240,  57  L.  R.  A.  752.  And  see  First  Nat.  Bank  v.  Cleland, 
Tex.  Civ.  App.  ,  82  S.  W.  Rep.  337.  And  that  the 
question  of  compliance  with  the  clause  or  condition  may  be 
proper  to  submit  to  a  jury,  see  also  Madden  v.  Phoenix  Assur. 
Co.,         S.  .C.        ,  49  S.  E.  Rep.  855. 


RULE  7. 
Assured  Responsible  for  Negligence  of  Employees. 

The  assured  is  responsible  for  the  negligence  of  his 
employees  in  the  performance  of  the  clause  requiring 
safe-keeping  of  inventory  and  books. 

Western  Assur.  Co.  v.  Kemendo,  94  Tex.  367,  60  S.  W.  Rep. 
661. 

RULE  8. 
Inventory. 

As  to  the  inventory  required  by  the  *'  iron  safe 
clause,"  that  made  on  purchase  of  the  goods  or  mer- 
chandise is  not  the  one  contemplated,  so  its  nonpro- 
duction  does  not  constitute  a  breach;*  and  where  no 
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precise  time  is  prescribed  for  its  taking  the  courts  are 
liberal  in  construction  —  a  reasonable  time^  after  issue 
of  the  policy,  and  this  has  been  held  to  extend  to  even  a 
year;'  accidental  loss  of  inventory  or  books  during 
progress  of  a  fire  in  endeavor  to  remove  to  a  place  of 
safety  excuses  nonproduction,  when  assured  has  op- 
tion  under  the  clause  of  keeping  in  safe  or  in  ^^  some 
secure  place/'*  A  summary  of  an  inventory  is  not 
sufficient.'  When  required  it  must  be  produced.^ 
When  time  to  take  is  prescribed  and  loss  occurs  be- 
fore expiration  of  such  time,  a  rough,  incomplete  in- 
ventory will  not  be  construed  as  one  which  the  insured 
is  required  to  keep  and  produce.^ 

1.  Home  Ins.  Co.  v.  Delta  Bank,  71  Miss.  608,  15  So.  Eep. 
932;  Forehand  v.  Niagara  Ins.  Co.,  58  111.  App.  161,  169  111. 
626. 

2.  Allen  v.  Milwaukee  Mechanics'  Ins.  Co.,  106  Mich.  204, 
64  N.  W.  Bep.  15. 

3.  McColliun  V.  Niagara  Ins.  Co.,  61  Mo.  App.  352 ;  Hanover 
Ins.  Co.  v.  Dole,  20  Ind.  App.  333,  50  N.  E.  Rep.  772;  Howerton 
V.  Iowa  State  Ins.  Co.,  Mo.  App.  ,  80  S.  W.  Bep.  27. 
And  see  Tucker  t;.  Colonial  Ins.  Co.,  W.  Va.  ,  51  S.  E. 
Bep.  86. 

4.  Liverpool,  L.  &  G.  Ins.  Co.  v.  Kearney,  94  Fed.  Bep.  314, 
36  C.  C.  A.  265;  East  Texas  Ins.  Co.  v.  Harris,  7  Tex.  Civ. 
App.  647,  25  S.  W.  Bep.  720. 

6.  Boberts  v.  Sun  Mutual  Ins.  Co.,  19  Tex.  Civ.  App.  338,  4a 
S.  W.  Bep.  559 ;  Gillum  &  Co.  v.  Fire  Assoc.,  106  Mo.  App.  673,. 
80  S.  W.  Bep.  283. 

6.  Continental  Ins.  Co.  v.  Cummings,  Tex.  ,  81  S.  W. 
Bep.  705. 

7.  St.  Landry  Mercantile  Co.  v.  Teutonia  Ins.  Co.,  La. 
,  37  So.  Bep.  967. 
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RULE  9. 

Qeneral  Statement  no  Substitute  for  InTentory. 

Ab  inventory  means  an  itemized  list  or  enumeration 
of  property,  article  by  article,  and  a  general  statement 
such  as  **  Houston  bill,'*  *'  hardware,*'  '*  Marble  City 
Drug  Co., ' '  * '  oil  and  turpentine  in  bulk, ' '  and  *  *  show 
case  and  contents, ' '  cannot  be  regarded  as  a  substitute, 
or  as  a  substantial  compliance  with  condition  requir- 
ing it. 

Fire  Assoc,  v.  Calhoun,  28  Tex.  Civ.  App.  409,  67  S.  W.  Rep. 
153;  Delaware  Ins.  Co.  v.  Monger,  Tex.  Civ.  App.        ,  74 

S.  W.  Bep.  792. 

RULE  ID. 
Invoices  not  Inventory. 

Invoices  do  not  constitute  a  substitute  of  itemized 
inventory  required  by  the  safe  clause;^  nor  do  cash 
strips  from  a  cash  register  constitute  a  set  of  books.^ 
Nor  do  extracts  from  books.'  Nor  does  a  bank  pass- 
book show  cash  sales.* 

1.  Fire  Assoc,  v.  Masterson,  25  Tex.  Civ.  App.  518,  61  S.  W. 
Bep.  962 ;  Southern  Ins.  Co.  v.  Knight,  111  Ga.  622,  36  S.  E. 
Eep.  821. 

2.  Monger  v.  Delaware  Ins.  Co.,  Tex.  ,  79  S.  W. 
Eep.  7. 

3.  St.  Landry  Co.  v.  New  Hampshire  Ins.  Co.,  La.  , 
38  So.  Eep.  87. 

4.  Gillum  &  Co.  v.  Fire  Assoc,  106  Mo.  App.  673,  80  S.  W. 
Eep.  283. 

RULE  II. 
Knowledge  of  Agent  no  Waiver. 

Mere  knowledge  or  verbal  permission  otherwise  by 
the  company's  agent  before  issue  and  delivery  of  the 
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policy  containing  the  ^'  iron  safe  "  clause  does  not 
operate  as  a  waiver  of  its  provisions. 

Virginia  F.  &  M.  Ins.  Co.  v.  Morgan,  90  Va.  290,  18  S.  E. 
Rep.  191 ;  Gtermania  Ins.  Co.  v,  Brownwell,  62  Ark.  43,  34  S.  W. 
Bep.  83,  25  Ins.  L.  J.  372 ;  Morris  v.  Imperial  Ins.  Co.,  106  (}a. 
461,  32  S.  B.  Rep.  695,  28  Ins.  L.  J.  502;  Northwestern  Nat. 
Ins.  Co.  V.  Mize  (Tex.),  34  S.  W.  Rep.  670;  Crigler  v.  Standard 
Ins.  Co.,  49  Mo.  App.  11 ;  Murphy  v.  Royal  Ins.  Co.,  52  La.  Ann. 
775,  27  So.  Rep.  143;  Rundell  v.  Anchor  Ins.  Co.,  Iowa, 
,  101  N.  W.  Rep.  517;  Gillum  v.  Fire  Absoc.,  106  Mo.  App. 
673.  80  S.  W.  Rep.  283.    See  also  "  Waiver.*' 

RULE  12. 
Knowledge  May  Operate  as  an  Element  In  EstoppeL 

Issue  of  policy  with  knowledge  of  a  then  existing 
breach  of  the  clause  or  condition  may  operate  as  an 
estoppel. 

Niagara  Ins.  Co.  v.  Brown,  123  111.  356,  15  N.  E.  Rep.  166, 
affg.  24  111.  App.  224;  Mitchell  v.  Mississippi  Home  Ins.  Co., 
72  Miss.  53,  18  So.  Rep.  86;  Harvev  v,  Parkersburg  Ins.  Co., 
37  W.  Va.  272,  16  S.  E.  Rep.  583 ;  Madden  v.  Phoenix  Assur. 
Co.,  S.  C.  ,  49  S.  E.  Rep.  855.  Contra,  Maupin  v.  Scot- 
tish Union  &  Nat.  Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  Rep.  1003. 
See  "  Waiver,"  Rule  8,  and  note, 

RULE  13. 

Waiver  by  Agent  After  Issue  of  Policy. 

An  agent  authorized  to  make,  sign,  and  issue  poli- 
cies, who  does  so  with  **  safe  and  book  *'  clause  at- 
tached,  may  subsequently,  before  a  fire,  modify,  or 
dispense  with  its  provisions,  either  wholly  or  in  part, 
and  waiver  or  estoppel  may  result  therefrom,*  unless 
his  authority  is  in  terms  limited  by  the  policy.^ 

1.  Xiagara  Ins.  Co.  v.  Brown,  123  Til.  356,  15  N.  E.  Rep. 
IGG,  affg.  24  111.  App.  224;  German  Ins.  Co.  v.  Allen,         Kans. 
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,  77  Pac.  Bep.  529 ;  Fire  Assoc,  v,  Masterson,         Tex.  Civ. 
App.        ,  83  S.  W.  Rep.  49. 

2.  Eoberte  v.  Sun  Ins.  Co.,  13  Tex.  Civ.  App  «4,  35  S.  W. 
Rep.  955.  This  case  seems  to  be  overruled  by  i^ubsequent  de- 
cisions in  Texas.  See  Fire  Assoc,  v.  Masterson,  supra,  and 
"  Waiver/'  Rule  28/  and  Vol.  2,  "Agents.^' 


RULE  14. 

Waiver   by   Adjuster — Question   of   Fact  —  Solicitiiig   or   Local 

Agent. 

All  adjuster,  having  knowledge  of  the  facts,  waives 
compliance  with  the  * '  iron  safe  ' '  clause,  by  requiring 
from  the  insured  additional  or  supplemental  proofs  of 
loss;*  examining  books  and  papers  of  insured  and 
causing  him  to  procure  data  under  provisions  of  the 
policy  f  demand  for  production  of  invoices  and  bills ;' 
the  question  of  waiver  of  the  *  *  iron  safe  ' '  clause,  aris- 
ing out  of  conduct  of  the  adjuster  and  of  the  company, 
is  one  of  fact  for  a  jury;*  a  soliciting  or  local  agent, 
having  no  authority  as  to  losses,  cannot  waive  the 
clause.®  A  promise  to  pay  amount  of  adjustment  is  a 
waiver.®  Knowledge  of  the  adjuster  is  an  essential 
element.^  There  is  no  waiver  in  examination  of  the 
insured  under  specific  condition  in  policy.* 

1.  Parsons  v.  Knoxville  Ins.  Co.,  132  Mo.  583,  31  S.  W.  Rep. 
117,  24  Ins.  L.  J.  852;  Couch  v.  Home  Protection  Ins.  Co. 
(Tex.  Civ.  App.),  73  S.  W.  Rep.  1077;  German  Ins.  Co.  v.  Al- 
len, Kans.        ,  77  Pac.  Rep.  529. 

2.  McCollum  V,  Niagara  Ins.  Co.,  61  Mo.  App.  352;  Bowen 
v.  Hanover  Ins.  Co.,  69  Mo.  App.  272 ;  Brown  v.  State  Ins.  Co., 
74  Iowa,  428;  Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala.  436, 
24  So.  Rep.  399.    And  see  "  Waiver." 

3.  Roberts  v.  Sun  Mutual  Ins.  Co.,  13  Tex.  Civ.  App.  64,  35 
S.  W.  Rep.  955;  writ  of  error  denied,  37  S.  W.  Rep.  311;  Cor- 
son V.  Anchor  Ins.  Co.,  113  Iowa,  641,  85  N.  W.  Rep.  806. 

4.  Curnow  v.  Phcenix  Ins.  Co.,  46  S.  C.  79,  24  S.  E.  Rep.  74. 
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5.  German-American  Ins.  Co.  v.  Waters,  10  Tex.  Civ.  App. 
363,  30  S.  W.  Rep.  676. 

6.  Tillis  V.  Liverpool,  L.  &  G.  Ins.  Co.,  Fla.  ,  35  So. 
Eep.  171. 

7.  Continental  Ins.  Co.  v.  Cummings,  Tex.  ,  81  S.  W. 
Sep.  705,  revg.  78  S.  W.  Rep.  378. 

8.  American  Central  Ins.  Co.  v.  Nnnn,  Tex.  ,  82 
S.  W.  Rep.  497,  revg.  79  S.  W.  Rep.  88.    See  "  Examination.'' 

RULE  15. 
Examination  of  Books  by  Adjuster  no  Waiver. 

An  examination  by  adjuster  of  assured 's  books  does 
not  of  itself  waive  a  forfeiture  on  ground  of  not  taking 
or  furnishing  an  inventory  pursuant  to  a  safe  clause, 
where  no  demand  is  made  for  proofs  of  loss. 

Fire  Assoc,  v.  Masterson,  25  Tex.  Civ.  App.  518,  61  S.  W. 
Rep.  962. 

RULE  16. 
Nonwaiver  Ag^reement  by  Assured. 

An  adjuster  desiring  to  proceed  in  discharge  of  his 
duty  in  ascertaining  the  loss,  notwithstanding  failure 
of  the  insured  to  show  a  compliance  with  the  **  iron 
safe  ' '  clause,  if  he  desires  to  avoid  a  claim  of  waiver, 
should  take  a  written  stipulation  or  agreement  from 
the  assured,  that  his  investigation,  acts,  or  declarations 
for  such  purpose  shall  not  be  construed  as  a  waiver. 

Roberts  v.  Sun  Mutual  Ins.  Co.,  19  Tex.  Civ.  App.  338,  48 
S.  W.  Rep.  559.    And  see  "  Waiver.^' 

RULE  17. 
Destruction  of  Safe  and  Contents. 

The  fact  that  the  safe  and  its  contents,  including  in- 
ventory and  books,  are  destroyed  by  the  fire,  is  suffi- 
cient to  excuse  compliance  with  the  clause;  the  term 
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**  fire-proof  safe  "  in  such  a  clause  does  not  mean  a 
safe  certainly  proof  against  fire. 

Sneed  t;.  British-American  Ine.  Go.^  73  Misa.  279^  18  So. 
Bep.  928;  Knoxville  Ins.  Co.  v.  Hird,  4  Tex.  Civ.  App.  182, 
23  S.  W.  Bep.  693,  23  Ins.  L.  J.  16;  Liverpool,  L.  &  G.  Ins. 
Co.  V.  Kearney,  180  XT.  S.  132,  afEg.  94  Fed.  Bep.  314,  36 
C.  C.  A.  266. 

RULE  i8. 
ITwiiilTig  of  Tire-proof  Safe. 

A  fire-proof  safe  does  not  mean  one  that  is  absolutely 
sufficient  against  every  fire  that  might  occur ;  it  is  suffi- 
cient if  the  safe  was  such  as  was  commonly  used  and 
such  as,  in  the  judgment  of  prudent  men  in  the  locality 
of  the  property  insured,  was  sufficient. 

Liverpool,  L.  &  G.  Ins.  Co.  v.  Kearney,  180  IT.  S.  132,  afEg. 
94  Fed.  Bep.  314,  36  C.  C.  A.  265 ;  Fire  Assoc,  v.'  Short,  100 
111.  App.  553,  559;  Underwriters'  Assoc,  v.  Palmer  (Tex.  Civ. 
App.),  74  S.  W.  Bep.  603.    And  see  Bule  17. 

RULE  19. 
Violation  of  ClauBe  Aifects  Stock  Only. 

A  violation  of  this  clause  affects  stock  of  goods  only ; 
it  does  not  affect  the  insurance  on  other  items,  as  build- 
ing, furniture,  or  fixtures,  etc. 

Hanover  Ins.  Co.  v.  Crawford,  121  Ala.  258,  25  So.  Bep. 
512,  28  Ins.  L.  J.  945;  Mitchell  v.  Mississippi  Home  Ins.  Co., 
72  Miss.  53,  18  So.  Bep.  86;  Boberts  v.  Sun  Mutual  Ins.  Co., 
13  Tex.  Civ.  App.  64,  35  S.  W.  Bep.  955 ;  writ  of  error  denied, 
37  S.  W.  Bep.  311;  Sun  Ins.  Co.  v.  Tufts,  20  Tex.  Civ.  App. 
147,  50  S.  W.  Bep.  180;  Landman  v.  Hartford  Ins.  Co.  (La.), 
19  Ins.  L.  J.  572 ;  Continental  Ins.  Co.  v.  Cummings,  Tex. 

,  81  S.  W.  Bep.  705 ;  Miller  v.  Delaware  Ins.  Co.,  Okla. 

,  76  Pac.  Bep.  1121,  65  L.  B.  A.  172.  And  see  this  volume, 
''Construction,^'  Bule  26  and  note. 
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TITLE  VII. 

Fraud  or  False  Swearing. 

Bulb    1.  Effect  of  {raud  or  false  swearing  as  imposed  by  con- 
tract. 

2.  Must  be  fraudulent  intent. 

3.  What  fraud  or  false  swearing  means. 

4.  Mistake  or  reliance  on  information. 

5.  Effect  of  intentional  attempt  to  defraud. 

6.  Effect  not  obviated  by  amount  of  loss. 

7.  Not  necessary  to  establish  beyond  reasonable  doubt  — 

May  be  inferred. 

8.  When  proved  by  circumstantial  evidence. 

9.  Statement  must  be  material  —  Slight  exaggerations. 

10.  Alterations  and  erasures  in  books. 

11.  Fraud  by  agent  of  insured. 

12.  Effect  of  difference  in  amount  sworn  to  in  proofs  and 

on  trial, 

13.  Actual  extent  of  loss  relevant  on  question  of  intait. 

14.  Raising  amounts  in  invoices  —  False  statements  as  to 

property  or  interest. 

15.  What  is  not  fraud  or  false  swearing. 

16.  Claiming  money  payable  to  third  party — Stat^nents 

as  to  title. 

17.  Not  fraud  to  pay  premium  after  loss. 

18.  Question  of  fact  for  jury, 

19.  Waiver  of  forfeiture. 

20.  Fraud  voids  entire  contract. 

21.  Intentional  fire  caused  by  insured. 

22.  Effect  of  statute  fixing  amount  of  loss. 

23.  Fraud  to  apply  for  insurance  on  destroyed  property 

—  Not  when  prior  sufficient  oral  contract. 

RULE  I. 

Effect  of  Fraud  or  False  Swearing  as  Imposed  by  Contract. 

The  policy  becomes  void  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  re- 
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lating  to  the  insurance,  or  the  subject  thereof,  whether 
before  or  after  a  loss. 

This  rule  ie  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina^ 

Connecticut,  North  Dakota, 

Louisiana^  *Penn8ylvania, 

Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 
New  Jersey, 

The  standard  form  of  policy  prescribed  in: 

Maine,  Minnesota, 

Massachusetts,  New  Hampshire, 

provides  that  the  policy  shall  be  void  "  if  the  insured  shall  make 
any  attempt  to  defraud  the  company,  either  before  or  after  the 
loss." 

The  South  Dakota  form  provides  that  "this  policy  shall  be 
void  if  the  amount  of  loss  shall  be  fraudulently  concealed  or 
misrepresented  by  the  insured." 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 

Must  be  Fraudulent  Intent. 

Mere  falsity  of  a  sworn  statement  is  not  sufficient 
to  void  the  policy,  if  not  made  with  intent  to  defraud ; 
the  false  swearing  which  voids  the  insurance  must  be 
done  willfully  and  knowingly  and  with  intent  to  de- 
fraud the  company  ;*  but  knowledge  and  intent  may  be 
inferred  from  the  circumstances,*  and  assured  cannot 
escape  the  consequences  of  fraud  by  adopting  and 
swearing  to  a  detailed  fraudulent  statement  without 
examination.' 

1.  Runkle  v,  Hartford  Ins.  Co.,  99  Iowa,  414,  68  N.  W.  Eep. 
712,  26  Ins.  L.  J.  320;  Beyer  v.  St  Paul  F.  ft  M.  Ins.  Co.,  112 

*  See  note  to  "  Duty  to  Save  and  Preserve  Property,"  Rule  1, 
page  2. 
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Wis.  138,  88  N.  W.  Eep.  67 ;  Hilton  v.  PhcBnix  Ins.  Co.,  92  Me. 
"272,  42  Atl.  Bep.  412;  American  Central  Ine.  Co.  v.  Ware,  65 
Ark.  336,  46  S.  W.  Eep.  129,  27  Ins.  L.  J.  785;  Phoenix  Ins. 
Co.  V.  Swann  (Tex.),  41  S.  W.  Rep.  519;  West  Coast  Lumber 
Co.  v.  State  Investment  Co.,  98  Cal.  502,  33  Pac.  Rep.  258,  22 
Ins.  L.  J.  681 ;  Tubb  v.  Liverpool,  L.  &  G.  Ins.  Co.,  106  Ala. 
651,  17  So.  Rep.  615,  25  Ins.  L.  J.  365;  Dunn  v.  Springfield 
F.  &  M.  Ins.  Co.,  109  La.  520,  33  So.  Rep.  585 ;  Morotock  Ins. 
Co.  v.  Fostoria  Novelty  Co.,  94  Va.  361,  26  S.  B.  Rep.  850; 
Insurance  Co.  v.  Scales,  101  Tenn.  628,  49  S.  W.  Rep.  743; 
Schuster  v.  Dutchess  County  Ins.  Co.,  102  N.  Y.  260 ;  Titus  v. 
•Glens  Falls  Ins.  Co.,  81  N.  Y,  410;  Franklin  Ins.  Co.  v.  TJp- 
degracff,  43  Pa.  St.  350;  Marion  v.  Great  Republic  Ins.  Co.,  35 
Mo.  148 ;  Stache  v.  St.  Paul  F.  &  M.  Ins.  Co.,  49  Wis.  89 ; 
Hornthal  v.  Western  Ins.  Co.,  88  N,  C.  71 ;  Daul  v.  Firemen's 
Ins.  Co.,  35  La.  Ann.  98;  Tiefenthal  v.  Citizens'  Ins.  Co.,  53 
Mich.  306 ;  Watertown  Ins.  Co.  v.  Graham,  74  Ga.  642 ;  Little 
V.  Phcenix  Ins.  Co.,  123  Mass.  380;  Carson  v,  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  300;  Insurance  Co.  v,  Weides,  14  Wall.  (U.  S.) 
375;  Home  Ins.  Co.  v.  Mendenhall,  164  111.  458;  Kjiop  v. 
National  Ins.  Co.,  107  Mich.  323 ;  Phoenix  Ins.  Co.  v.  Summer- 
field,  70  Miss.  827,  13  So.  Rep.  253 ;  Walker  v.  Phoenix  Ins. 
Co.,  62  Mo.  App.  209 ;  Gamer  v.  Mutual  Ins.  Co.,  Iowa,  , 
86  N.  W.  Rep.  289 ;  Rohrbach  v.  MinsL  Ins.  Co.,  62  N.  Y.  613 ; 
Farmers'  Ins.  Co.  v,  Gargett,  42  Mich.  289 ;  Cheever  v.  Scottish 
Union  Ins.  Co.,  86  App.  Div.  328,  83  N.  Y.  Supp.  730 ;  Dalton 
V.  Milwaukee  Mechanics'  Ins.  Co.,  Iowa,        ,  102  N.  W. 

Rep.  120 ;  Medley  v.  German  Alliance  Ins.  Co.,  55  W.  Va.  342, 
47  S.  E.  Rep.  101 ;  Newton  v,  Theresa  Ins.  Co.,  Wis.        , 

104  N.  W.  Rep.  107 ;  Nugent  v.  Rensselaer  Ins.  Co.,         App. 
Div.        ,  94  N.  Y.  Supp.  605. 

2.  Virginia  Ins.  Co.  v.  Vaughan,  88  Va.  832,  14  S.  E.  Rep. 
754;  Clafiin  r.  Commonwealth  Ins.  Co.,  110  U.  S.  95;  Stem- 
field  v.  Park  Ins.  Co.,  50  Hun,  262. 

8.  MuUin  V,  Mutual  Ins.  Co.,  58  Vt.  113,  54  Vt.  223.  And 
see  Knop  v.  National  Ins.  Co.,  127  Mich.  323.    See  also  Rule  3. 

RULE  3. 
What  Fraud  or  False  Swearing  Means. 

Fraud  or  false  swearing  implies  something  more 
than  mistake  of  fact  or  honest  misstatements  on  part 
of  assured.  They  may  consist  in  knowingly  and  inten- 
tionally stating  upon  oath  what  is  not  true,  or  a  state- 
ment of  a  fact  as  true  which  the  party  does  not  know 
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to  be  trne,  and  which  he  has  no  reasonable  ground  of 
believing  to  be  true. 

Aiherton  v.  British-American  Assur.  Co.,  91  Me.  289,  39  Atl. 
Eep.  1006.  And  see  Leach  v.  Republic  Ins.  Co.,  58  N.  H.  245 ; 
Sleeper  v.  New  Hampshire  Ins.  Co.,  56  N.  H.  401;  Petty  v. 
Mutual  Ins.  Co.,  Ill  Iowa,  358,  82  N.  W.  Bep.  767;  Hanscom 
V.  Home  Ins.  Co.,  90  Me.  333,  38  Atl.  Rep.  324,  27  Ins.  L.  J. 
19,  and  cases  cited  under  Rule  2. 

RULE  4. 
Mistake  or  Bellance  on  Information. 

It  is  not  enough  that  the  false  swearing  occurs 
through  mistake,  carelessness,  or  inadvertence,  or  even 
in  unreasonable  reliance  upon  information  derived 
from  others. 

Beyer  v.  St.  Paul  F.  &  M.  Ins.  Co.,  112  Wis.  138,  88  N.  W. 
Rep.  57. 

RULE  5. 

Eifect  of  Intentional  Attempt  to  I>efraad. 

A  deliberate  intentional  and  fraudulent  attempt  to 
impose  a  loss  not  sustained  upon  the  insurance  com- 
pany defeats  recovery. 

Schmidt  v.  Philadelphia  Underwriters,  109  La.  884,  33  So. 
Rep.  907;  Bannon  v.  Ins.  Co.  of  N.  A.,  115  Wis.  250,  91  N.  W. 
Rep.  666 ;  Hall  v.  Western  Underwriters'  Assoc,  106  Mo.  App. 
476,  81  S.  W.  Rep.  227 ;  Rovinsky  v.  Northern  Assur.  Co., 
Me.        ,  60  Atl.  Rep.  1025. 

RULE  6. 
Effect  not  ObTlated  by  Amount  of  Loss. 

The  effect  of  false  swearing  is  not  obviated  or  re- 
moved by  the  fact  that  the  actual  loss  truly  stated 
equals  or  exceeds  the  amount  of  insurance  ;*  but  when 
the  insurance  company  has  paid  the  loss,  and  seeks  to 
recover  money  back  on  ground  of  false  swearing  as  to 
valv^,  then  if  the  actual  loss  equals  or  exceeds  the 
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amount  paid  the  company  is  not  injured^  and  same 
principle  applies  to  a  settlement  as  to  value.^ 

1.  Dolloff  V,  Phoenix  Ins.  Co.,  82  Me.  266,  19  Atl.  Rep.  396 ; 
Capital  Ins.  Co.  v.  Beverly,  14  Ohio  C.  C.  468. 

2.  London  &  Lancashire  Ins.  Co.  v.  Liebes,  105  Cal.  203,  38 
Pac.  Rep.  691. 

3.  Commercial  Bank  v.  Fireman's  Ins.  Co.,  87  Wis.  297,  58 
N.  W.  Rep.  391,  23  Ins.  L.  J.  543 ;  Home  Ins.  Co.  v.  Lowenthal, 

Miss.  ,  36  So.  Rep.  1042. 
Exception. —  In  Nebraska  the  rule  is  that  a  recovery  is  not 
barred  by  fraud  or  false  swearing  in  the  proofs  of  loss  when 
the  actual  value  is  greater  than  the  aggregate  insurance.  Home 
Ins.  Co.  V.  Winn,  42  Nebr.  334;  Springfield  Ins.  Co.  v.  Winn, 
27  Nebr.  649,  43  N.  W.  Rep.  401.    See  Rule  14. 

RULE  7. 

Not  Necessary  to  Establish  Beyond  Beasonablb  Doubt  —  May  be 

Inferred. 

It  is  not  necessary  to  establish  fraud  beyond  a 
reasonable  doubt.  Fraud  need  not  have  all  the  ele- 
ments necessary  to  sustain  an  action  for  deceit;  but 
any  trick,  or  artifice,  or  deception  practiced,  with  the 
object  of  securing  some  advantage  in  the  adjustment 
or  payment  of  the  loss  to  the  prejudice  of  the  com- 
pany, and  liable  to  have  that  effect,  avoids  the  policy  ;* 
it  may  be  established  by  presumption  or  inference 
from  facts  proved  or  circumstantial  evidence;^  nor 
does  it  depend  upon  the  fact  that  the  company  was 
actually  deceived  or  misled,*  nor  upon  specific  intent 
to  gain  excess  in  valuation.*  Insured's  financial  con- 
dition may  be  relevant.** 

1.  Dohman  Co.  v,  Niagara  Ins.  Co.,  96  Wis.  38,  71  N.  W. 
Rop.  69,  27  Ins.  L.  J.  357. 

2.  North  British  &  M.  Ins.  Co.  v,  Tourvillc,  25  Can.  S.  C. 
177. 

3.  Fowler  v.  Plicenix  Ins.  Co.,  35  Oreg.  555,  57  Pac.  Rep. 
421,  28  Ins.  L.  J.  681;  Virginia  Ins.  Co.  v.  Vaughan,  88  Va. 
832,  14  S.  E.  Rep.  754;  Banncn  v.  Ins.  Co.  of  N.  A.,  115  Wis. 
250,  91  N.  W.  Rep.  666. 

4.  Sleeper  v.  New  Hampshire  Ins.  Co.,  56  N.  H.  401. 

6.  Rickerman  v.  Williamsburg  Ins.  Co.,  120  Wis.  655,  98 
N.  W.  Rep.  960. 


^^ 
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RULE  8. 
When  Proved  by  Circumatantial  Evidence. 

Where,  in  an  action  upon  the  policy,  fraud  is  sought 
to  be  proved  by  circumstantial  evidence,  it  is  error  for 
the  trial  court  to  instruct  the  jury  that  **  all  of  the 
circumstances  must  point  to  the  one  thing  claimed  and 
admit  of  no  other  reasonable  explanation,"  because 
such  an  instruction  requires  the  fraud  to  be  established 
beyond  a  reasonable  doubt. 

Knop  V,  National  Ins.  Co.,  107  Mich.  323,  25  Ins.  L.  J.  181, 
65  N.  W.  Rep.  228. 

RULE  g. 

Statement  Must  be  Material  —  SUght  Exaggerations. 

The  false  statement  or  swearing  by  the  assured  sub- 
sequent to  the  loss  must  be  shown  to  be  material  before 
it  can  be  claimed  to  avoid  the  policy  ;*  if  the  company 
has  knowledge  of  facts  a  false  statement  in  regard 
thereto  cannot  reasonably  deceive  or  mislead  it;^  and 
so,  if  a  settlement  has  been  agreed  upon  as  to  value  or 
amount,  and  it  is  shown  to  be  true  and  correct,  alter- 
ations or  erasures  in  books  become  immaterial;'  so 
overvaluation  of  itself  is  not  material  ;*  it  is  not  every 
slightest  possible  exaggeration  of  amount  or  value, 
even  if  knowingly  and  willfully  made,  that  will  avoid 
the  policy.** 

1.  Feibelman  v.  Manchester  Assur.  Co.,  108  Ala.  180,  19  So. 
Eep.  540;  Jones  v.  Mechanics^  Ins.  Co.,  36  N.  J.  L.  29; 
Planters'  Ins.  Co.  v,  Deford,  38  Md.  382;  Parker  v.  Amazon 
Ins.  Co.,  34  Wis.  363 ;  Little  r.  Phoenix  Ins.  Co.,  123  Mass.  380 ; 
Gibbs  t'.  Continental  Ins.  Co.,  13  Hun,  611;  Titus  v.  Glens 
Falls  Ins.  Co.,  81  N.  Y.  410;  Claflin  v.  Insurance  Co.,  110 
F.  S.  81 ;  Sleeper  v.  Xew  Hampshire  Ins.  Co.,  36  N.  H.  101 ; 
Forehand  v.  Niagara  Ins.  Co.,  58  111.  App.   161;  Marion  v. 
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Great  Bepublic  Ins.  Co.^  35  Mo.  148;  Mullin  t;.  Yermont  Ina. 
Co.,  58  Vi  113. 

2.  German  Ins.  Co.  v.  Lucket,  12  Tex.  Civ.  App.  139,  34 
S.  W.  Bep.  173 ;  Westchester  Ins.  Co.  v.  Wagner,  24  Tex.  Cir. 
App.  140,  57  S.  W.  Eep.  876 ;  Maher  v.  Hibemia  Ins.  Co.,  67 
N.  Y.  283 ;  Cary  v.  Home  Ins.  Co.,  97  Iowa,  619,  66  N.  W.  Bep. 
^20 ;  Rohrbach  v.  JEtnsL  Ins.  Co.,  62  N.  Y.  613 ;  Farmers'  Ins. 
Co.  V,  Gargett,  42  Mich.  289. 

8.  Commercial  Bank  v.  Fireman's  Ins.  Co.,  87  Wis.  297,  68 
N.  W.  Bep.  391,  23  Ins.  L.  J.  543. 

4.  Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co.,  94  Va.  361,  26 
S.  E.  Bep.  850;  Jersey  City  Ins.  Co.  v.  Nichol,  35  N".  J.  Eq. 
291;  Towne  v.  Springfield  F.  &  M.  Ins.  Co.,  145  Mass.  582, 
15  N.  B.  Bep.  112;  Stone  v.  Hawkeye  Ins.  Co.,  68  Iowa,  737; 
Xenton  Ins.  Co.  v.  Wigginton,  89  Ky.  330,  12  S.  W.  Bep.  668 ; 
Bogers  v.  Phoenix  Ins.  Co.,  121  Ind.  570,  23  •N'.  E.  Bep.  498; 
Gerhauser  v.  North  British  ft  M.  Ins.  Co.,  6  Nev.  15. 

6.  Hamberg  v.  St.  Paul  F.  ft  M.  Ins.  Co.,  68  Minn.  335,  71 
N.  W.  Bep.  388,  26  Ins.  L.  J.  782. 

RULE  10. 

Alterations  and  ErasureB  in  Books. 

» 

Alterations  and  erasures  in  books  are  not  conclnsive 
xipon  an  issue  of  fraud  or  false  swearing;  it  is  compe- 
tent for  the  assured  or  his  agent  who  made  them  to  tes- 
tify as  to  the  intent  in  making  them  ;*  but  the  question 
of  fraudulent  alteration  is  one  which  should  be  left  to 
a  jury.^ 

1.  Commercial  Bank  v.  Fireman's  Ins.  Co.,  87  Wis.  297,  58 
N.  W.  Eep.  391,  23  Ins.  L.  J.  543.  And  see  Weide  v,  Qennania 
Ins.  Co.,  1  Dill.  (U.  S.)  441. 

2.  Kelly  v.  Indemnity  Ins.  Co.,  38  N.  Y.  322 ;  Bannon  v.  Ins. 
Co.  of  N.  A.,  115  Wis.  250,  91  N.  W.  Bep.  666. 

RULE  II. 

Fraud  by  Agent  of  Insured. 

Fraud  or  false  swearing  cannot  be  predicated  upon 
the  statements  or  acts  of  an  agent  of  assured  unless 
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Imown  to  and  acquiesced  in  by  the  assured;^  nor  can 
he  be  made  responsible  for  fraud  or  attempted  fraud 
of  an  agent  upon  the  theory  that  the  agent  is  included 
in  the  term  *  *  legal  representative.  *  *  * 

1.  Insurance  Co.  v.  Scales,  101  Tenn.  628,  49  S.  W.  Eep. 
743.    And  see  MuUin  v.  Vermont  Ins.  Co.,  68  Vt.  113. 

2.  Metzger  v.  Manchester  Assur.  Co.,  102  Mich.  334,  63 
N.  W.  Bep.  660. 

RULE  la. 
Effect  of  Dilf«renoe  in  Amoimt  Sworn  to  in  Proofs  and  on  Trial. 

The  mere  fact  of  diflference  between  the  amount  or 
value  as  sworn  to  in  the  proofs  of  loss  and  the  actual 
cash  value  as  sworn  to  in  a  trial,*  or  by  appraisal,^  does 
not  of  itself  establish  fraud  or  false  swearing,  although 
it  may  require  submission  of  the  question  to  a  jury; 
and  while  the  diflference,  as  established  by  their  verdict, 
does  not  necessarily  require  setting  of  same  aside,'  yet 
it  may  be  so  material  under  the  circumstances  of  the 
case  as  to  establish  the  fraud  and  false  swearing^  and 
to  induce  the  trial  court  to  set  aside  the  verdict.^ 

1.  Commercial  Ins.  Co.  v.  Friedlander,  166  111.  695,  41  N.  E. 
Rep.  183,  24  Ins.  L.  J.  789,  affg.  57  111.  App.  372 ;  Obersteller 
V.  Commercial  Assur.  Co.,  96  Cal.  645,  31  Pac.  Rep.  587,  22 
Ins.  L.  J.  392;  Erb  v.  German- American  Ins.  Co.,  98  Iowa, 
606,  67  N.  W.  Rep.  583 ;  Davis  v.  Guardian  Assur.  Co.,  87  Hun, 
414,  34  N.  Y.  Supp.  332.  And  see  Oshkosh  Provision  Co.  v. 
Mercantile  Ins.  Co.,  31  Fed.  Rep.  200;  Williams  v.  Phoenix 
Ins.  Co.,  61  Me.  67;  linger  v.  People's  Ins.  Co.,  4  Daly,  96; 
Israel  v.  Teutonia  Ins.  Co.,  28  La.  Ann.  689;  Schulter  v. 
Merchants'  Ins.  Co.,  62  Mo.  236;  Dogge  v.  Nortiiwestem  Ins. 
Co.,  49  Wis.  501;  Insurance  Co.  v.  Weides,  14  Wall.  (U.  S.) 
375;  Stemfeld  v.  Park  Ins.  Co.,  50  Hnn,  262;  Goldstein  v. 
Franklin  Ins.  Co.,  170  Mass.  243. 

2.  Dolan  v.  MtnA  Ins.  Co.,  22  Hun,  396. 

S.  Gerhauser  v.  North  B.  &  M.  Ins.  Co.,  7  Nev.  174; 
Obersteller  v.  Commercial  Ins.  Co.,  96  Cal.  646,  31  Pac.  Rep. 
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587;  Wolf  V.  Goodhue  Ins.  Co.,  43  Barb.  400;  Williams  v. 
Phoenix  Ins.  Co.,  61  Me.  67;  Commercial  Ins.  Co.  v.  Fried- 
lander,  156  111.  595,  41  N.  E.  Rep.  183;  Davis  v.  Guardian 
Aflfiur.  Co.,  87  Hun,  414,  34  N.  Y.  Supp.  332 ;  Goldstein  v.  St. 
Paul  P.  &  M.  Ins.  Co.,  Iowa,        ,  99  K  W.  Rep.  696. 

4.  Furlong  v.  Agricultural  Ins.  Co.,  64  Hun,  632,  18  N.  Y. 
Supp.  844,  28  Abb.  N.  C.  444;  Anibal  v.  Insurance  Co.  of  N.  A., 
84  App.  Div.  634,  82  N.  Y.  Supp.  600 ;  Sternfield  v.  Park  Ins. 
Co.,  50  Hun,  262 ;  Wall  v.  Howard  Ins.  Co.,  51  Me.  32.  And 
see  to  same  effect.  Levy  v,  Baillie,  7  Bing.  (Eng.)  349. 

RULE  13. 
Actual  Extent  of  Loss   Belevant   on   Question   of  Intent. 

But  the  actual  value  or  extent  of  the  loss  may  be  an 
element  proper  for  consideration  in  determining 
whether  the  statement  claimed  to  be  fraudulent  was 
willfully  false  or  an  error  of  judgment,  misinforma- 
tion, misrecollection,  or  mistake,  as  bearing  on  intent. 

Hanscom  v.  Home  Ins.  Co.,  90  Me.  333,  350. 

RULE  14. 

Baising  Amounts  in  Invoioes  —  False  Statements  as  to  Property 

or  Interest. 

The  willful  raising  of  amounts  in  copies  of  invoices 
furnished,  and  verification  of  same  by  sworn  statement 
or  affidavit,  is  such  false  swearing  and  attempt  at  fraud 
as  to  void  the  insurance;^  and  so,  where  the  assured 
swears  to  double  the  actual  value  of  a  house,  and  in- 
cludes items  which  were  not  in  the  house;*  and  so, 
where  he  falsely  swears  that  no  one  besides  himself 
had  any  interest  therein,  though  the  intent  may  be 
required  to  be  submitted  to  a  jury.* 

1.  Home  Ins.  Co.  r.  Winn,  42  Nebr.  331,  60  N.  W.  Rep. 
675,  24  Ins.  L.  J.  126.  And  see  Virginia  Ins.  Co.  v,  Vanghan, 
88  Va.  832,  14  S.  E.  Rep.  754,  subsequent  appeal,  46  id.  692. 
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2.  West  V.  British- America  Assur.  Co.  (U.  S.  Cir.),  25  Ins, 
L.  J.  689. 

3.  Orettleman  v.  Commercial  Union  Assnr.  Co.,  97  Wis.  237, 
72  N.  W.  Bep.  627,  27  Ins.  L.  J.  160. 

RULE  15. 
What  im  not  Fraud  or  False  Swearing. 

It  is  not  fraud  and  false  swearing  for  the  assured  to 
swear  in  his  proofs  that  the  property  was  burned  or 
destroyed  by  fire,  when  in  fact  the  loss  and  damage 
was  caused  by  smoke  and  water  ;^  nor  is  it  established 
by  omission  of  assured  to  include  or  state  in  proofs 
a  policy  which,  before  the  fire,  had  been  recalled  for 
cancellation,  but  not  actually  canceled  until  after  the 
fire  ;^  nor  can  it  be  predicated  on  a  false  statement  in 
proofs  prepared  by  company's  adjuster  and  not  read 
by  assured;^  nor  is  an  overestimate  of  a  loss,  based 
upon  a  wrong  theory,  necessarily  fraudulent;*  and  so 
with  any  innocent  exaggerated  mistake  in  valuation,^ 
or  omission  founded  on  mistaken  belief,®  or  insertion 
of  articles  by  mistake.*' 

■ 

1.  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419,  34  Pac.  Rep.  1059, 
23  Ins.  L.  J.  401. 

2.  Goiigh  v.  Davis,  24  Misc.  245,  52  N.  Y.  Supp.  947,  affd., 
no  opinion,  39  App.  Div.  639. 

8.  Home  Ins.  Co.  v.  Mendenhall,  64  111.  App.  30,  affd.,  164 
111.  458,  45  N.  E.  Rep.  1078.  And  see  Dogge  v.  Northwestern 
Ins.  Co.,  49  Wis.  501. 

4.  Hilton  V.  Phoenix  Assur.  Co.,  92  Me.  272,  42  Atl.  Rep. 
412. 

6.  Hubbard  v.  North  B.  &  M.  Ins.  Co.,  57  Mo.  App.  1; 
Phoenix  Ins.  Co.  v.  Sherman,  17  Tex.  Civ.  App.  456,  43  S.  W. 
Rep.  930 ;  Western  Assur.  Co.  v.  Ray,  105  Kv.  523,  49  S.  W. 
Rep.  326,  28  Ins.  L.  J.  326 ;  Carson  v,  Jersey  City  Ins.  Co.,  43 
N.  J.  L.  300.    And  see  Rule  12. 
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6.  Thierolf  v.  Universal  Ins.  Co.,  110  Pa.  Si  37,  20  AtL 
Rep.  412.  And  see  Towne  v.  Springfield  Ins.  Co.,  145  Mass. 
682,  15  N.  E.  Bep.  112. 

7.  Tubbs  17.  Dwelling-House  Ins.  Co.,  84  Mich.  646,  48  N.  W. 
Rep.  296;  Boyd  v.  Royal  Ins.  Co.,  Ill  N.  C.  372,  16  S.  E.  Rep. 
389. 

RULE  i6. 

Claiming  Money  Payable  to  Third  Party  —  Statements  as  to  Title. 

Claiming  under  oath  moneys  which  insured  knowa 
belongs  to  party  to  whom  loss  payable  as  interest  may 
appear,  may  be  evidence  of  attempted  fraud;*  and  so 
assured  may  be  guilty  of  fraud  and  false  swearing 
when  he  states  in  the  proofs  of  loss  that  his  title  is 
absolute  and  unincumbered,  when  it  is  subject  to  a  lien 
for  entire  amount,^  but  not  when  he  merely  omits  to 
mention  a  lien  without  fraudulent  intent.* 

1.  Lewis  V.  Council  Bluffs  Ins.  Co.,  63  Iowa,  193,  18  N.  W. 
Rep.  888. 

2.  Security  Ins.  Co.  v,  Bronger,  69  Ky.  146. 

3.  Dresser  v.  United  Firemen's  Ins.  Co.,  45  Hun,  298,  affd. 
without  opinion,  122  N.  Y.  642;  Thierolf  v.  Universal  Ins. 
Co.,  110  Pa.  St.  37,  20  Atl.  Rep.  412. 

RULE  17. 
Not  Fraud  to  Pay  Premium  After  Lobb. 

It  is  not  fraud  to  pay  the  premium  after  an  oral  con- 
tract of  insurance  and  after  a  loss  without  disclosing  it. 

Firemen's  Ins.  Co.  v.  Kuessner,  164  111.  275,  45  N.  E.  Rep. 
540.     And  see  opinion  below,  59  111.  App.  432. 
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RULE  i8. 
Question  of  Fact  for  Jury. 

Whether  statements  in  proofs  of  loss  were  made 
nnderstandingly  as  an  attempt  to  defraud  the  insur- 
ance company,  is  ordinarily  a  question  of  fact  for  a 
jury;*  the  burden  of  proof  rests  upon  the  insurance 
company.* 

1.  Home  Ins.  Co.  v.  Field,  53  111.  App.  119;  Pink  v.  Lan- 
cashire Ins.  Co.,  60  Mo.  App.  673.  And  see  Levi  v,  Brooklyn 
Ins.  Co.,  25  Wend.  687;  Hurd  v,  St.  Paul  Ins.  Co.,  39  Mich. 
443;  Home  Ins.  Co.  v.  Mendenhall,  164  111.  458;  Goldstein  v. 
St.  Paul  P.  &  M.  Ins.  Co.,  Iowa,  ,  99  N.  W.  Rep.  696 ; 
Burge  V.  Greenwich  Ins.  Co.,  Mo.  App.  ,  80  S.  W.  Rep. 
342 ;  Herzog  v.  Palatine  Ins.  Co.,  Wash.  ,  79  Pac.  Rep. 
287. 

2.  Cheever  v.  British-Amer.  Ins.  Co.,  86  App.  Div.  333,  83 
K  Y.  Supp.  728. 

RULE  ig. 

Waiver  of  Forfeiture. 

If  the  insurance  company,  with  knowledge  of  the 
facts,  delivers  a  draft  in  payment  of  the  loss,  it  oper- 
ates as  waiver  of  any  forfeiture  founded  upon  fraud 
or  false  swearing  relating  to  or  connected  with  such 
facts  ;^  but  if  delivered  without  knowledge,  and  dis- 
covered before  acceptance  and  payment,  then  fraud 
in  adjustment  of  the  loss  may  be  a  good  defense  ;*  and 
so  where  the  insurance  company  has  accepted  orders 
of  the  insured  which  have  not  been  paid.® 

1.  West  Coast  Lumber  Co.  v.  State  Investment  Ins.  Co.,  98- 
Cal.  502,  33  Pac.  Rep.  258,  22  Ins.  L.  J.  681. 

2.  Anderson  v.  Stapel,  80  Mo.  App.  115. 

3.  Omaha  Ins,  Co.  v.  Thomson,  50  Nebr.  580,  70  N.  W.  Rep. 
30. 

RULE  20. 

Fraud  Voids  Entire  Contract. 

Fraud,  when  established,  voids  the  whole  sum  other- 
wise  due  under  the  contract  and  not  merely  the  par- 
ticular item  to  which  it  related. 

Hamberg  v.  St.  Paul  P.  &  M.  Ins.  Co.,  68  Minn.  335 ;  Home 
Ins.  Co.  V.  Connelly,  104  Tenn.  93,  56  S.  W.  Rep.  828;  Moore 
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V.  Virginia  Ins.  Co.,  28  Gratt.  (Va.)  508;  Moore  v.  Firemen's 
Fund  Ins.  Co.,  28  Gratt  (Va.)  524.  And  see  Oshkosh  Pack- 
ing Co.  V.  Merchants'  Ins.  Co.,  31  Fed.  Eep.  200;  Dohman  Co. 
V.  Niagara  Ins.  Co.,  96  Wis.  38,  71  N.  W.  Rep.  69,  27  Ins.  L.  J. 
357;  Miller  v.  Delaware  Ins.  Co.,  Okla.        ,  75  Pac.  Sep. 

1121,  65  L.  R.  A.  172;  Hall  v.  Western  Underwriters'  Assoc., 
106  Mo.  App.  476,  81  S.  W.  Rep.  227 ;  Worachek  v.  New  Den- 
mark Ins.  Co.,  102  Wis.  88,  78  N.  W.  Rep.  411.  See  Rnle  22, 
and  *^  Construction." 

RULE  21. 

Intentional  ITire  Caused  by  Insured. 

If  fire  is  caused  by  insured  while  insane  it  is  no  de^ 
fense  to  an  action  upon  the  policy;*  otherwise,  if  sane 
and  caused  by  his  voluntary  act,  assent,  procurement, 
or  design,*  but  not  when  willfully  caused  by  a  third 
party  without  assured ^s  knowledge;^  and  so  husband 
or  wife  can  willfully  burn  each  other's  property  with- 
out voiding  the  insurance,  unless  the  other  insured  is 
privy  and  party  to  same  ;^  willful  burning  may  be  es- 
tablished by  circumstantial  evidence^  and  by  prepon- 
derance of  evidence;  it  is  not  necessary  to  prove  the 
offense  beyond  a  reasonable  doubt,  as  required  in  a 
criminal  prosecution.^  It  is  no  defense  that  fire  was 
caused  by  the  negligence  of  insured,  unless  willful  or 
fraudulent.'' 

1.  Karow  v.  Continental  Ins.  Co.,  57  Wis.  56;  Autremont  v. 
Fire  Assoc,  65  Hun,  475,  20  N.  Y.  Supp.  344. 
2    Karow  v.  Continental  Ins.  Co.,  57  Wis.  56. 

3.  Grant  v.  Elliot  Ins.  Co.,  76  Me.  514;  Feibelman  v.  Man- 
chester Ins.  Co.,  108  Ala.  180,  19  So.  Rep.  540;  Perry  t;. 
Mechanics'  Ins.  Co.,  11  Fed.  Rep.  485 ;  Gove  v.  Farmers'  Ins. 
Co.,  48  X.  H.  41 ;  Union  Ins.  Co.  v.  McCullough,  Nebr.  , 
96  N.  W.  Rep.  79 ;  Malin  v.  Mercantile  Ins.  Co.,  Mo.  App. 

,  80  S.  W.  Rep.  56. 

4.  Perry  v.  Mechanics'  Ins.  Co.,  11  Fed.  Rep.  485;  Gove  v. 
Farmors'  Ins.  Co.,  48  N.  H.  41 ;  Midland  Ins.  Co.  r.  Smith,  L.  R. 
6  Q.  B.  Div.  561 ;  Walker  v.  Phoenix  Ins.  Co.,  62  Mo.  App.  209. 

6.  Drover  ?'.  Continental  Ins.  Co.,  63  Tex.  354 ;  Farmers'  Ins. 
Co.  r.  Crampton,  43  Mich.  421;  Hotchkiss  v.  Germania  Ins. 
Co.,  5  Hun,  90;  Insurance  Co.  of  N.  A.  v.  McDowell,  50  111. 
120 ;  Mc Williams  v.  Cascade  Ins.  Co.,  7  Wash.  48,  34  Pac.  Rep. 
140 :  A^ew  v.  Farmers'  Ins.  Co.,  95  Wis.  445,  70  N.  W.  Rep. 
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554;  Joy  v.  Liverpool,  L.  ft  G.  Ins.  Co.  (Tex.  Civ.  App.),  74 
S.  W.  Bep.  822. 

6.  Continental  Ins.  Co.  v.  Jacknichen,  110  Ind.  59;  Somer- 
8et  Ins.  Co.  V.  Usaw,  112  Pa.  St.  80;  Behrens  v.  Oermania  Ins. 
Co.,  58  Iowa,  26;  Johnson  v.  Agricnltnral  Ins.  Co.,  25  Hun, 
251;  Monaghan  v.  Agricultural  Ins.  Co.,  53  Mich.  238;  Roths- 
child V.  American  Central  Ins.  Co.,  62  Mo.  356 ;  Blaesser  v.  Mil- 
waukee Ins.  Co.,  37  Wis.  31 ;  Simmons  v.  Insurance  Co.,  8  W. 
Va.  474;  -^tna  Ins.  Co.  v.  Johnson,  11  Bush  (Ky.),  587;  Kane 
V.  Hibernia  Ins.  Co.,  10  Vroom  (N.  J.),  697;  Blackburn  v,  St 
Paul  P.  &  M.  Ins.  Co.,  116  N.  C.  821,  21  S.  E.  Sep.  922.  And 
see  Hart  v.  Niagara  Ins.  Co.,  9  Wash.  620,  38  Pac.  Rep.  213, 
27  L.  R.  A.  86. 

7.  St.  Paul  P.  ft  M.  Ins.  Co.  v,  Owens,  Kans.  ,  77 
Pac.  Rep.  544;  Pool  v.  Milwaukee  Mechanics'  Ins.  Co.,  91  Wis. 
530,  65  N.  W.  Rep.  54. 

RULE  22. 

Effect  of  Statute  Fixing  Amount  of  Lou. 

In  case  of  total  loss  of  building,  when  the  insurance 

company  is  liable  for  full  amount  written  under  stat- 
ute, it  is  no  defense  that  assured  fraudulently  stated 

an  excessive  valuation  in  his  proofs  of  loss  ;^  but  other- 
wise as  to  its  contents  or  personal  property ;  fraud  in 
connection  therewith  voids  the  entire  policy,^  but  other- 
wise void  as  to  personalty  only  when  insured  by  speci- 
fied amount  in  separate  item.^ 

• 

1.  German  Ins.  Co.  v.  Jansen,  18  Tex.  Civ.  App.  190,  45 
S.  W.  Rep.  220;  Sullivan  v.  Hartford  Ins.  Co.,  89  Tex.  665,  36 
S.  W.  Rep.  73,  25  Ins.  L.  J.  705 ;  Barnard  v.  People's  Ins.  Co., 
66  N.  H.  401,  29  Atl.  Rep.  1033 ;  Cayon  v.  Dwelling-House  Ins. 
Co.,  68  Wis.  510,  32  N.  W.  Rep.  540.  Otherwise  under  the 
Missouri  statute.  Walker  v.  Phoenix  Ins.  Co.,  62  Mo.  App. 
209. 

2.  Oshkosh  Provision  Co.  v,  Mertantile  Ins.  Co.,  31  Fed.  Rep. 
200.  And  see  Dolloff  v.  Phoenix  Ins.  Co.,  82  Me.  266,  19  Atl. 
Rep.  396. 

3.  Sullivan  v.  Hartford  Ins.  Co.,  89  Tex.  665,  36  S.  W.  Rep. 
73,  25  Ins.  L.  J.  705. 

19 
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RULE  23. 

Fraud  to  Apply  for  Inraxanoe  or  Policy  on  Bostroyed  Piopqrty  — * 
Not  When  Prior  SuilLcieait  Oral  Oontract 

It  is  fraud  when  application  is  made  for  insurance  or 
policy  upon  property  which  the  applicant  at  the  time 
has  reason  to  believe  has  been  destroyed/  but  if  there 
is  a  sufficient  oral  or  parol  contract  of  insurance^  and 
fire  occurs  subsequently,  insured  is  not  bound  to  notify 
the  company  of  the  destruction  of  the  property  on  de- 
livery of  the  policy.* 

1.  Hart  V.  British  F.  &  M.  Ins.  Co.,  80  Cal.  440,  22  Pac. 
Eep.  302;  Nippolt  v.  Firemen's  Ins.  Co.,  67  Minn.  275,  69 
N.  W.  Rep.  191,  23  Ins.  L.  J.  577.  And  see  Wales  v.  New  York 
Bowery  Ins.  Co.,  37  Minn.  106,  33  N.  W.  Jlep.  322;  Henshaw  v. 
Insurance  Co.  of  State  of  New  York,  36  Misc.  405,  73  N.  Y. 
Supp.  1 ;  Union  Ins.  Co.  v.  American  Ins.  Co.,  107  Cal.  327,  40 
Pac.  Eep.  431,  24  Ins.  L.  J.  786,  28  L.  B.  A.  692. 

2.  Worth  V.  Gferman  Ins.  Co.,  64  Mo.  App.  683. 
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CHAPTER    FIFTH. 

The  Options  of  the  Insurance  Company. 

TiTLB  1.  To  take  property  at  ascertained  or  appraised  value. 
2.  To  repair,  rebuild^  or  replace. 

TITLE  I. 

Option  to  Take  Property  at  Ascertained  or  Appraised 

Value. 

BuLE   1.  Option  to  take  at  ascertained  or  appraised  value  as 
imposed  by  contract. 

2.  Eight  valid  and  enforceable. 

3.  The  option  as  affected  by  time. 

4.  Effect  of  disposition  of  damaged  goods  by  insured  — 

Notice. 

5.  When  company  not  prejudiced. 

6.  Effect  of  exercise  of  option  as  waiver. 

7.  Effect  of  repudiation  of  an  award  by  appraisers. 

RULE  I. 

Option  to  Take  at  Ascertained  or  Appraised  Value  as  Imposed 

by  Contract. 

The  insurance  company  has  the  option  to  take  all 
or  any  part  of  the  articles  at  the  ascertained  or  ap- 
praised value,  on  giving  notice,  within  thirty  days 
after  the  receipt  of  the  proof  required,  of  its  intention 
so  to  do. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  *Penn8ylvania, 
Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property,'*  Bule  1, 
page  2. 
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The  standard  form  of  policy  prescribed  in: 

Maine^  Minnesota, 

Massachusetts^  New  Hampshire^ 

does  not  contain  such  prorision. 

The  South  Dakota  form  provides :  *^  It  shall  be  optional  with 
the  company  to  take  all  or  any  part  of  the  articles  of  personal 
property  injured  or  damaged  at  the  actual  or  appraised  sound 
value  thereof  without  deduction  for  damage." 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

RULE  2. 
Bight  Valid  and  Enforceable. 

The  right  of  the  insurance  company  to  take  any  part 
of  the  property  at  its  ascertained  or  appraised  value 
as  reserved  in  the  policy  is  valid  and  enforceable. 

Hamilton  v,  Liverpool,  L.  ft  G.  Ins.  Co.,  136  U.  S.  242 ;  Ham- 
ilton V.  Home  Ins.  Co.,  137  TJ.  S.  370. 

RULE  3. 

The  Option  as  Affected  by  Time. 

The  period  of  thirty  days  prescribed  for  exercise  of 
the  option  reserved  commences  to  run  from  the  time 
of  an  amended  and  completed  statement  or  proof  of 
loss,  and  not  necessarily  from  the  time  such  a  paper  is 
originally  furnished,  which  is  defective  in  material 
substance. 

KeHy  V,  Sun  Fire  Office,  141  Pa.  St.  10;  German-American 
Ins.  Co.  V.  Hocking,  115  Pa.  St.  398.  And  see  Putze  v,  Saginaw 
Valley  Ins.  Co.,  132  Mich.  670,  94  N.  W.  Rep.  191,  revg.  on 
rehearing  previous  opinion,  86  N".  W.  Kep.  814.  And  see  "  Pay- 
ment of  the  Loss,"  Rules  3  and  4. 

RULE  4. 

Effect  of  Disposition  of  Damaged  Ch>ods  by  Insured  —  Notice. 

While  the  fact  that  the  assured  sells  the  saved  or 
damaged  goods  or  property,  before  the  expiration  of 
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the  thirty  days  reserved  for  exercise  of  the  option  by 
the  company  to  take  them,  does  not  aflfect  the  right  of 
the  company  to  demand  compliance  with  the  condition ; 
stOl,  where  the  assured  has  given  notice  of  such  sale, 
assured  is  not  in  fault  for  selling  where  the  company 
has  not  taken  steps  at  any  time  to  show  that  it  wished 
to  avail  itself  of  the  option. 

Davis  V,  Grand  Rapids  Ins.  Co.,  15  Misc.  263,  36  N.  Y.  Supp. 
792,  affd.  without  opinion,  157  N.  Y.  685.  And  see  Chainless 
Cycle  Co.  v.  Security  Ins.  Co.,  52  App.  Div.  104,  64  N.  Y.  Supp. 
1060,  afifd.,  169  N.  Y.  304,  62  K  E.  Rep.  392 ;  Swearinger  v. 
Pacific  Ins.  Co.,  66  Mo.  App.  90.    And  see  *^ Appraisal,'*  Rule  15. 

RULE  5. 

When  Company  not  Prejodioed. 

The  insurance  company  cannot  claim  that  it  has  been 
deprived  of  its  right  to  take  damaged  or  saved  goods 
at  their  appraised  value,  when  only  a  fraction  of  such 
goods  has  been  disposed  of  by  the  assured  with  the  im- 
plied consent  of  the  company,  and  a  full  description 
of  the  articles  disposed  of  has  been  preserved,  and 
enough  remains  to  satisfy  the  particular  company's 
claim. 

Palatine  Ins.  Co.  v.  Morton-Scott  Co.,  106  Tenn.  558,  61  S. 
W.  Rep.  787;  North  Qerman  Ins.  Co.  v.  Morton-Scott  Co.,  108 
Tenn.  384,  67  S.  W.  Rep.  816. 

RULE  6. 
Bif ect  of  Szercise  of  Option  as  Waiver. 

After  the  insurance  company  exercises  its  option  by 
taking  and  selling  the  damaged  property  and  learns 
then  for  the  first  time  of  a  fact  voiding  the  insurance 
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under  another  condition  of  the  policy,  the  abandonment 
of  the  adjustment  without  taking  steps  to  rescind  the 
sale,  or  to  provide  for  payment  of  the  purchase  price  to 
the  assured,  or  without  doing  any  act  to  restore  to  him 
what  was  taken  from  him  under  the  policy,  will  not  pre- 
vent a  waiver  of  the  forfeiture;^  the  authority  of  an 
adjuster  may  be  presumed.^ 

1.  First  Nat.  Bank  v.  Manchester  Assur.  Co.,  64  Minn. 
96,  66  N.  W.  Rep.  136,  25  Ins.  L.  J.  272. 

2.  First  Nat.  Bank  v.  Lancashire  Ins.  Co.,  65  Minn.  462, 
68  N.  W.  Rep.  1. 

RULE  7. 
Effect  of  Bepudiation  of  an  Award  by  Appraisers. 

Repudiation  by  the  company  of  an  award  of  apprais- 
ers operates  as  a  waiver  of  the  option  to  take  at  ap» 
praised  value. 

Model  Dry  Goods  Co.  v.  North  B.  &  M.  Ins.  Co.,  79  Mo,  App. 
550. 

TITLE  n. 

Option  to  Repair,  Rebuild,  or  Replace. 

BmiE    1.  Option  to  repair,  rebuild,  or  replace  as  imposed  by 
contract. 

2.  Right  of  insured  to  repair. 

3.  Effect  of  removal  or  disposition  of  property  by  insured 

—  Notice. 

4.  Assignment  subject  to  right  of  company. 
6.  Power  of  adjuster. 

6.  Option  as  affected  by  time. 

7.  Must  be  in  limited  time. 

8.  No  money  demand  until  after  expiration  of  time. 

9.  Effect  of  exercise  of  option  —  Building  contract. 

10.  When  more  than  one  company  upon  loss. 

11.  Mere  notice  does  not  change  contract. 

12.  Effect  of  exercise  of  option  on  mortgagee  to  whom  loss 

payable. 
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Bulb  13.  Bents  as  element  of  damage. 

14.  Effect  of  lefiual  by  insured  to  permit  repairs  or  re- 

building. 

15.  Bepairing  or  rebuilding  in  compliance  witb  city  ordi- 

nances. 

16.  Expense  less  than  amoimt  of  insurance. 

17.  Court  of  equity  will  not  interfere  —  Bemedy  at  law. 

18.  Exercise  of  option  does  not  depend  upon  written  evi- 

dence. 

19.  Effect  of  statute  fixing  amount  of  loss. 

20.  Exercise  of  option  as  waiver. 

21.  Waiver  of  appraisal. 

22.  Effect  of  appraisal  agreement. 

23.  Waiver  by  appraisal. 

RULE  I. 
Optton  to  Sopair,  Bobulld,  or  Bvplaco  as  Imposed  by  Oontraet 

The  insurance  company  has  the  option  to  repair,  re- 
build, or  replace  the  property  lost  or  damaged  with 
other  of  like  kind  and  quality,  within  a  reasonable  time, 
on  giving  notice  within  thirty  days  after  the  receipt 
of  proof  of  loss  required  of  its  intention  to  do  so ;  but 
there  can  be  no  abandonment  by  the  assured. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ♦Pennsylvania, 

Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 
New  Jersey, 

The  standard  form  of  policy  prescribed  in : 

Maine,  Minnesota, 

Massachusetts, 


*  See  note  to  "  Duty  to  Save  and  Preserve  Property,*'  Eule  1, 
page  2. 
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provides  that  ''  within  sixty  days  after  .the  insured  shall  have 
submitted  the  statement  required^  the  company  shall  either  pay 
the  amount  for  vtrhich  liable,  or  replace  the  property  with  other 
of  the  same  kind  and  goodness, —  or  it  may,  within  fifteen  days 
after  such  statement,  notify  the  insured  of  its  intention  to  re- 
build or  repair  the  premises,  or  any  portion  thereof  separately 
insured  by  the  policy  and  shall  thereupon  enter  upon  said  prem- 
ises and  proceed  to  rebuild  or  repair  the  same  with  reasonable 
expedition;  there  can  be  no  abandonment/' 
The  standard  form  of  policy  prescribed  in 

New  Hampshire 

provides  same  as  preceding,  except  that  ten  days'  notice  of  in- 
tention must  be  given  after  submission  of  statement,  and  also 
as  follows:  "If  the  company  decides  to  rebuild  or  repair  the 
property  destroyed  or  injured,  it  shall  begin  to  do  so  within 
twenty  days  after  adjusting  the  loss,  and  shall  prosecute  the 
work  with  reasonable  diligence  until  it  is  completed. 

If  the  company  neglects  to  adjust  the  loss  within  fifteen  days 
after  receiving  notice  of  it,  or  to  begin  to  rebuild  or  repair  the 
property  destroyed  or  damaged  within  twenty  days  after  the 
adjustment  of  the  loss,  the  insured  may  proceed  to  rebuild  or 
repair  at  the  expense  of  the  company  who  shall  be  liable  for  the 
reasonable  expenses  incurred  in  so  doing  and  for  the  loss  sus- 
tained by  its  neglect,  not  exceeding  the  amotint  insured ;  or  the 
insured  may  commence  an  action  upon  the  policy. 

The  South  Dakota  form  provides :  **  The  Company  within 
sixty  days  after  the  insured  shall  have  submitted  the  statement 
as  hereinbefore  provided  shall  either  pay  *  *  *,  or  shall  re- 
place the  property  with  other  of  the  same  kind  and  quality 
(except  in  case  of  total  loss  of  buildings  where  amount  of  loss 
is  fixed)  or  it  may  within  fifteen  days  after  such  statement  is 
submitted  notify  the  insured  of  its  intention  to  repair  the  prem- 
ises or  any  portion  thereof  separately  insured  by  this  policy,  and 
shall  thereupon  enter  upon  said  premises  and  proceed  to  repair 
the  same  with  reasonable  expedition.  It  is  moreover  under- 
stood that  there  can  be  no  abandonment  of  the  property  insured 
to  the  company. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

The  condition  is  inoperative  in  Missouri  by  statute.  Brani- 
gan  r.  Jefferson  Ins.  Co.,  102  Mo.  App.  70,  7*6  S.  W.  Rep.  643. 
See  "  Statutory  Provisions." 
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RULE  2. 

Bight  of  Izurared  to  Bepair. 

The  assured  is  not  precluded  from  making  necessary 
repairs  during  the  prescribed  period  for  exercise  of 
the  option  by  the  insurance  company,  when  done  in 
good  faith  and  to  prevent  further  damage;^  but  he 
should  not  do  so  in  willful  disregard  of  company's 
known  intention  to  repair  or  rebuild;^  and  where  he 
desires  to  act,  should  give  reasonable  notice  to  the 
insurance  company.^ 

1.  Eliot  Savings  Bank  v.  Commercial  Union  Assur.  Co.,  142 
Mass.  145. 

2.  Beals  v.  Home  Ins.  Co.,  36  Barb.  614,  affd.,  36  N.  Y.  522. 

3.  Davis  V,  Grand  Rapids  Ins.  Co.,  15  Misc.  263,  36  N.  Y. 
Snpp.  792,  affd.  without  opinion,  157  N.  Y.  685. 

RULE  3. 
Effect  of  Bemovctl  or  Disposition  of  Property  by  Insured  —  Notice. 

While  the  assured  cannot  be  enjoined  from  remov- 
ing or  disposing  of  his  property  during  the  period  of 
time  reserved  by  the  company  for  exercise  of  its  op- 
tion, his  doing  so  may  be  evidence  of  bad  faith  or  fraud 
in  his  statement  or  claim  for  loss;^  but  when  the  as- 
sured gives  notice  of  disposition  or  sale  and  the  com- 
pany does  not  indicate  any  objection  or  wish  to  avail 
itself  of  the  option,  assured  is  not  in  fault.^  Insured 
cannot  dispose  of  damaged  property  in  face  of  an  ob- 
jection or  protest  of  the  insurance  company.' 

1.  New  York  Ins.  Co.  v.  Delevan,  8  Paige,  419.  And  see 
Beals  V,  Home  Ins.  Co.,  36  N.  Y.  522. 

2.  Davis  V.  Grand  Rapids  Ins.  Co.,  15  Misc.  263,  36  N.  Y. 
Supp.  792,  affd.  without  opinion,  157  N.  Y.  685. 

3.  Astrich  v.  German-American  Ins.  Co.,  131  Fed.  Rep.  13, 
C.  C.  A.        ,  affg.  128  Fed.  Rep.  477. 

RULE  4. 

Assignment  Subject  to  Bight  of  Company. 

Assignment  of  claim  under  the  policy  after  a  loss  is 
taken  subject  to  right  of  company  to  replace  or  rebuild. 
Tolman  v.  Manufacturers'  Ins.  Co.,  1  Cush.  (Mass.)  73. 
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RULE  5. 

Power  of  Adjuster. 

An  adjuster  authorized  to  settle  an  alleged  loss  has 
the  power  to  determine  its  amount,  and  how,  when,  and 
where  it  shall  be  paid,  and  hence  he  necessarily  has 
the  authority  to  determine  whether  it  shall  be  paid  in 
money  or  by  the  reconstruction  of  the  damaged  build- 
ing, and  the  power  to  exercise  the  option  of  the  com- 
pany for  that  purpose. 

Lancashire  Ins.  Co.  v,  Barnard,  111  Fed.  Bep.  702,  49  C.  C. 
A.  559. 

RULE  6. 
Option  as  Affected  by  Time. 

The  company's  right  of  election  to  rebuild  expires 
thirty  days  after  service  of  the  statement  or  proof  of 
loss ;  the  time  does  not  run  from  the  ascertainment  of 
the  loss  by  an  appraisal.  Where  the  company  claims 
sudi  right  after  the  expiration  of  the  thirty  days,  and 
actually  rebuilds,  the  assured  is  not  estopped  by  his 
mere  silence,  without  some  affirmative  act  calculated  to 
mislead  the  company,  from  insisting  upon  money  pay- 
ment for  the  loss,*  but  where  it  is  necessary  to  amend 
or  complete  the  statement  or  proof  of  loss,  which  is 
defective  in  substance  as  first  furnished,  the  time  com- 
mences to  run  from  the  service  of  the  amended  and 
completed  statement.^  Must  be  exercised  within  sixty 
days  from  the  date  of  a  waiver  of  proof  of  loss.' 

1.  McAUaster  v.  ISTiagara  Ins.  Co.,  156  N.  Y.  80,  50  N.  E. 
Eep.  503,  affg.  84  Hun,  322,  32  N".  Y.  Supp.  353;  Maryland 
Home  Ins.  Co.  v.  Kimmel,  89  Md.  437,  43  Atl.  Rep.  764,  28  Ins. 
L.  J.  729.    And  see  Insurance  Co.  of  N.  A.  v.  Hope,  58  111.  75. 

2.  Kelly  v.  Sun  Fire  Office,  141  Pa.  St.  10,  21  Atl.  Rep.  447 ; 
German-American  Ins.  Co.  v.  Hocking,  115  Pa.  St.  398. 

3.  Farmers  &  Merchants'  Ins.  Co.  v.  Warner,  Nebr.  , 
98  IST.  W.  Rep.  48. 
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RULE  7. 

Xvuit  be  in  Limited  Time. 

The  option  to  replace  or  rebuild  may  be  exercised  at 
any  time  after  the  loss,  and  before  the  expiration  of  the 
tune  limited  in  the  policy. 

Lancashire  Ins.  Co.  v.  Barnard,  111  Fed.  Bep.  702,  49  G.  C. 
A.  559.     And  see  Insurance  Co.  of  N.  A.  v,  Hope,  58  111.  75. 

RULE  8. 
Vo  Xoxuy  Demand  UntU  After  Bzpixmtion  of  Time. 

Claim  does  not  ripen  into  a  money  demand  until  after 
expiration  of  period  prescribed  for  exercising  option. 

Westchester  Ins.  Co.  v,  Dodge^  44  Mich.  420. 

RULE  9. 
Effect  of  Exercise  of  Option  —  BiiUding  Contract. 

The  exercise  by  the  insurance  company  of  its  option 
to  repair  or  rebuild  converts  the  insurance  contract  into 
a  building  contract,  which  can  only  be  discharged  by 
performance.  Defects  in  the  original  building  will  not 
excuse  performance  ;*  payment  in  money  can  no  longer 
be  required  f  for  a  breach  of  the  building  contract  the 
measure  of  damage  is  the  cost  of  repairing  or  rebuild- 
ing, where  there  has  been  a  total  failure,  or  the  differ- 
ence between  the  work  as  done  and  its  value  if  done, 
or  the  amount  necessary  to  complete  the  building,  ac- 
cording to  the  standard  of  that  existing  before  the  fire  ;* 
and  the  insurance  company  may  be  liable  for  damages 
caused  through  the  negligence  of  those  employed  by  it 
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to  do  the  work  or  for  defective  work/  or  for  damages 
caused  by  delay.* 

1.  Henderson  v.  Crescent  Ins.  Co.,  48  La.  Ann.  1176,  20  So. 
Bep.  658. 

2.  Zalesky  v,  Iowa  State  Ins.  Co.,  102  Iowa,  512,  70  N.  W. 
Rep.  187,  27  Ins.  L.  J.  166 ;  Morrell  v.  Irving  Ins.  Co.,  33  N.  Y. 
420 ;  Beals  v.  Home  Ins.  Co.,  36  N.  Y.  522 ;  Heilman  v.  West- 
chester Ins.  Co.,  75  N.  Y.  7;  Wynkoop  v.  Magara  Ins.  Co.,  91 
N.  Y.  478;  American  Central  Ins.  Co.  v.  McLanathan,  11  Kans. 
533;  Brinley  v.  National  Ins.  Co.,  11  Mete.  (Mass.)  195;  Fire 
Assoc.  V,  Rosenthal,  108  Pa.  St.  474,  1  Atl.  Rep.  303 ;  Hender- 
son v.  Crescent  Ins.  Co.,  48  La.  Ann.  1176,  20  So.  Rep.  658. 

3.  Hartford  Ins.  Co.  v.  Peebles  Hotel  Co.,  82  Fed.  Rep.  546, 
27  C.  C.  A.  223.  And  see  St.  Paul  Ins.  Co.  v,  Johnson,  77  111. 
598;  Morrell  v.  Irving  Ins.  Co.,  33  N.  Y.  429,  and  preceding 
cases. 

4.  Henderson  v.  Sun  Mutual  Ins.  Co.,  48  La.  Ann.  1031,  20 
So.  Rep.  164;  Ryder  v.  Commonwealth  Ins.  Co.,  52  Barb.  447. 

5.  American  Central  Ins.  Co.  v.  McLanathan,  11  Eans.  533; 
Fire  Assoc,  v.  Rosenthal,  108  Pa.  St.  474,  1  Atl.  Rep.  303 ;  St. 
Paul  F.  &  M.  Ins.  Co.  v.  Johnson,  77  111.  598 ;  Home  Ins.  Co.  i*. 
Garfield,  60  111.  124. 

In  Home  Ins.  Co.  v.  Garfield,  60  111.  124,  where  the  court 
said  that  the  notice  of  intention  to  rebuild  did  not  change  the 
insurance  contract  to  a  building  contract,  the  construction  was 
iMUsed  upon  special  language  of  a  mutual  company.     Id.  128. 

RULE  ID. 
When  Xore  than  One  Company  upon  Lom. 

When  there  are  a  number  of  companies  upon  a  loss, 
and  they  jointly  in  one  notice  exercise  the  option,  the 
assured  may  regard  it  as  either  a  joint  or  several  build- 
ing contract,  unless  there  are  words  of  severance  in  the 
notice,  upon  which  all  the  companies  may  be  held 
jointly  or  severally  liable.  They  cannot  set  up  a  mis- 
joinder as  a  defense,  nor  invoke  the  apportionment 
clause  in  their  policies  in  limitation  of  such  liability. 
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If  one  company  is  compelled  to  pay  the  whole  damage 
as  and  for  breach  of  the  building  contract  its  remedy 
is  by  contribution  from  the  others. 

Hartford  Idb.  Co.  v.  Peebles  Hotel  Co.,  82  Fed.  Bep.  5^6,  2? 
C.  C.  A.  223 ;  Morrell  v.  Irving  Ins.  Co.,  33  N.  Y.  429.  But  see 
Good  V.  Buckeye  Ins.  Co.,  43  Ohio  St.  394,  where  it  was  held 
that  the  apportionment  clause  in  the  policy  did  limit  the  lia- 
bility. 

RULE  zi. 
Xere  Notice  I>oes  not  Cbango  Contract. 

A  mere  notice  of  an  election  to  rebuild  does  not 
merge,  convert,  or  affect  the  contract  for  indemnity  by 
money  payment  contained  in  the  policy.  Such  notice 
secures  to  the  company  the  privilege  of  discharging  its 
obligation  by  rebuilding;  but  if  the  company,  for  any 
reason,  or  for  no  reason,  does  not  in  fact  perform  in 
repairing  or  rebuilding,  then  the  assured  is  entitled  to 
demand  and  enforce  payment  of  the  sum  due  on  the 
policy. 

Langan  v.  ^tna  Ins.  Co.,  99  Fed.  Rep.  374,  affd.  on  opinion 
below,  108  Fed.  Rep.  985,  48  C.  C.  A.  174.    See  Rule  9. 

RULE  12. 
Effect  of  Exercise  of  Option  on  Xortgagee  to  Whom  Loss  Payable. 

When  company  has  exercised  its  option  to  rebuild 
and  the  contract  becomes  one  for  rebuilding,  the  legal 
title  to  a  cause  of  action  thereon  is  vested  in  the  as- 
sured,  and  not  in  a  mortgagee  to  whom  the  loss  was 
made  payable. 

Heilman  v.  Westchester  Ins.  Co.,  75  N.  Y.  7.  And  see  Stamps 
V.  Commercial  Ins.  Co.,  77  N.  C.  209. 


300  FiBB  Insubange. 

RULE  13. 

B«nts  as  Element  of  Damage. 

Bents  are  not  an  element  of  damage  unless  the  com- 
pany has  unreasonably  delayed  the  work. 

Home  Ins.  Co.  v.  Garfield,  60  111.  125 ;  St.  Paul  Ins.  Co.  v. 
Johnson,  77  111.  598.    And  see  cases  cited  under  Bule  9  (5). 

RULE  14. 
Effect  of  Befnsal  by  Insured  to  Bermit  Sepain  or  Bebuilding. 

Where  the  insurance  company  has  exercised  its 
option  by  proper  notice,  a  refusal  by  the  assured  to 
permit  the  repairs  or  rebuilding  operates  to  discharge 
the  company. 

Seals  V.  Home  Ins.  Co.,  36  N.  Y.  522. 

RULE  15. 
Bepairing  or  Bebuilding  in  Gomplianoe  with  Gity  Ordinanoea. 

The  election  to  repair  or  rebuild  obliges  the  insur- 
ance company  to  do  so  in  compliance  with  city  or- 
dinances ;  if  the  company  fails  to  do  so  assured  may  re- 
cover, as  damages  for  breach  of  the  building  contract, 
the  cost  of  repairing  or  rebuilding  as  required. 

Fire  Assoc,  v.  Bosenihal,  108  Pa.  St.  474.  And  see  Brown  v. 
Boyal  Ins.  Co.,  1  Ell.  &  Ell.  (Eng.)  853;  Brady  v.  North- 
western Ins.  Co.,  11  Mich.  425;  Monteleone  v.  Boyal  Ins.  Co.« 
47  La.  Ann.  1563 ;  Hamburg-Bremen  Ins.  Co.  1;.  Garlington,  6(> 
Tex.  103,  18  S.  W.  Bep.  337 ;  Hewins  v.  London  Assur.  Co.,  184 
Mass.  177,  68  N.  E.  Bep.  62. 

See  also  *' Amount  of  Loss  or  Damage '^  and  "Exemption?, 
Exceptions  and  Limitations." 
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RULE  i6. 

XspenM  Ii6M  than  Amount  of  Insnrmnee. 

If  the  expense  of  repairing  or  rebuilding  is  less  than 
the  amount  of  the  insurance,  the  balance  of  the  insur- 
ance continues  in  force  during  the  term  of  the  policy* 

Trull  t;.  Boxbury  Ins.  Co.,  3  Cush.  (Mass.)  263. 

RULE  17. 
Court  of  Equity  WiU  not  Interfere  —  Bemedy  at  Law. 

A  court  of  equity  will  not  interfere  by  injunction  with 
the  insured  or  an  insurance  company  which  has  exer- 
cised  its  option  to  repair  or  rebuild ;  the  assured  must 
seek  his  remedy  at  law. 

New  York  Fire  Ins.  Co.  v,  Delevan,  8  Paige,  419 ;  Home  Ins. 
Co.  V.  Thompson,  1  TJ.  C.  (Err.  &  App.)  247. 

RULE  z8. 
Exercise  of  Option  Does  not  Depend  upon  Written  Evidence. 

The  exercise  of  company's  option  to  rebuild  does 
not  necessarily  depend  upon  written  evidence ;  it  may 
be  established  by  parol  evidence  ;*  but  for  obvious  rea- 
sons it  is  always  advisable  to  make  such  election  in 
writing,  in  plain  terms^  as  it  should  not  depend  upon 
uncertain  evidence;^  and  the  notice  must  be  uncondi- 
tional.' 

1.  Zalesky  v.  Iowa  State  Ins.  Co.,  102  Iowa,  512,  70  N.  W. 
Eep.  187,  27  Ins.  L.  J.  156 ;  Fire  Assoc,  v.  Boeenthal,  108  Pa. 
St.  474.     And  see  Morrell  v.  Irving  Ins.  Co.,  33  N.  Y.  429. 

2.  Daul  V.  Firemen's  Ins.  Co.,  35  La.  Ann.  98. 

3.  Rieger  v.  Mechanics'  Ins.  Co.,  69  Mo.  App.  674. 
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RULE  xg. 

Bffect  of  Statute  Tizing  Amount  of  Lom. 

Under  a  standard  form  of  policy  prescribed  by 
statute  containing  a  clause  giving  an  insurance  com- 
pany the  option  to  rebuild,  such  option  may  be  exer- 
cised and  is  legally  effective,  notwithstanding  another 
statute  makes  the  amount  of  the  insurance  written  con- 
clusive as  to  the  amount  or  measure  of  damage  in  the 
event  of  a  total  loss;^  otherwise,  a  statute  fixing  the 
measure  of  damage  and  amount  to  be  paid  by  an  insur- 
ance company  in  event  of  a  total  loss  renders  the  option 
in  an  insurtoce  policy  inoperative.* 

1.  Temple  v.  Niagara  Ins.  Co,,  109  Wis.-  372,  85  N.  W.  Bep. 
361. 

2.  Commercial  Union  Assur.  Co.  v.  Meyer,  9  Tex.  Civ.  App. 
7,  29  S.  W.  Rep.  93 ;  Phoenix  Ins.  Co.  v.  Levy,  12  Tex.  Civ.  App. 
45,  33  S.  W.  Bep.  992 ;  Marshal  v.  American  Ins.  Co.,  80  Mo. 
App.  18.  And  see  O'Keefe  v.  Liverpool,  L.  &  6.  Ins.  Co.,  140 
Mo.  558,  41  S.  W.  Rep.  922,  26  Ins.  L.  J.  888,  39  L.  R.  A.  819 ; 
Milwaukee  Mechanics'  Ins.  Co.  v.  Russell,  65  Ohio  St.  230,  62 
N.  E.  Rep.  338,  56  L.  R.  A.  159. 

RULE  so. 
Exercise  of  Option  as  Waiver. 

Exercise  of  option  to  repair  or  rebuild  operates  as  a 
waiver  of  all  known  violations  of  conditions  of  the 
policy  otherwise  making  it  void. 

Bersche  v.  Globe  Ins.  Co.,  31  Mo.  546 ;  American  Central  Ins. 
Co.  V.  McLanathan,  11  Kans.  533. 

RULE  21. 
Waiver  of  Appraisal. 

Exercise  of  option  to  replace  or  rebuild  waives  an 
appraisal  ;*  bnt  if  the  appraisal  is  had  it  does  not  neces- 


Option  to  Bepaib,  Rebuild,  ob  Beplace.        303 

sarily  waive  assured 's  claim  for  damages  for  failure  to 
rebuild.* 

1.  Wynkoop  v.  Niagara  Ins.  Co.,  91  N.  Y.  478. 

2.  Good  V.  Buckeye  Ins.  Co.,  43  Ohio  St.  394. 

RULE  32. 
Xffect  of  Appraisal  Agreement. 

While  a  waiver  of  right  to  rebuild  or  replace  may  be 
guarded  against  by  express  agreement  in  the  submis- 
sion to  appraisal,  that  does  not  prevent  a  previous 
waiver  by  adjuster  in  refusing  to  rebuild  and  statement 
of  intention  to  pay  when  amount  fixed  by  appraisal. 

a 

Piatt  v.  ^tna  Ins.  Co.,  153  111.  113,  38  N.  E.  Bep.  680.  Sec 
Rule  23.     See  also  "Appraisal." 

RULE  33. 
Waiver  by  Appraisal. 

An  appraisal  or  demand  for  it  does  not  necessarily 
of  itself  waive  right  to  repair,  replace,  or  rebuild  ;*  but 
may  be  evidence  of  such  waiver  when  the  policy  does 
not  in  terms  provide  that  there  shall  be  no  waiver  by 
appraisal,^  or  where  the  right  is  claimed  after  the  pre- 
scribed time,*  or  where  the  company  or  its  representa- 
tive said  it  would  pay  the  amount  as  found  or  deter- 
mined by  the  appraisal.* 

1.  JFAuA  Ins.  Co.  V,  Piatt,  40  111.  App.  191 ;  Piatt  v,  JEtneL 
Ins.  Co.,  153  111.  113,  38  N.  E.  Rep.  580,  24  Ins.  L.  J.  132,  26 
L.  R.  A.  853 ;  Langan  v.  -^tna  Ins.  Co.,  96  Fed.  Rep.  706,  99 
Fed.  Rep.  374,  affd.  on  opinion  below,  108  Fed.  Rep.  985,  48  C. 
C.  A.  174. 

2.  Elliott  v.  Merchants'  Ins.  Co.,  109  Iowa,  39,  79  N.  W.  Rep. 
452.  And  see  Alliance  Co-operative  Ins.  Co.  v.  Arnold,  65  Kans. 
163,  69  Pac.  Rep.  174.    See  also  "Appraisal." 

3.  See  Rule  6. 

4.  Piatt  r.  ^tna  Ins.  Co.,  153  111.  113,  38  N.  E.  Rep.  680,  24 
Ins.  L.  J.  132,  26  L.  R.  A.  863. 

20 
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CHAPTER  SIXTH. 

Apportionment  of  the  Loss. 

BuLE   1.  Apportionment  of  the  loss  as  imposed  by  contract. 

2.  Apportionment  not  governed  by  rules  of  contribution 

—  Construction. 

3.  Duty  of  insured  to  disclose  other  insurance. 

4.  Liability  of  each  company  severally  limited  —  No  con- 

tribution as  between  the  companies. 

5.  Liability  of  each  company  determined  by  terms  of  it& 

own  contract. 

6.  When  loss  equals  or  exceeds  insurance. 

7.  Other  policies  must  be  effected  by  insured  or  by  his 
\  authority  or  consent. 

8.  Admission  of  parol  evidence  to  modify  effect  or  appli- 

cation of  other  insurance. 

9.  When  insurance  made  binding  by  agent  of  four  com- 

panies. 

10.  Insured  not  obliged  to  maintain  insurance  unless  he 

has  agreed  to  do  so. 

11.  Void  or  invalid  insurance  must  be  included. 

12.  Other  insurance  must  cover  same  subject. 

13.  When  other  policy  covers  other  property. 

14.  Limitation   on  preceding  rule  —  How   difficulty   re- 

moved. 

15.  How  whole  insurance  is  determined  when  other  policy 

also  covers  other  property. 

16.  Other  insurance  must  cover  same  interest  and  risk  — 

Test. 

17.  When  policy  covers  other  interests  besides  that  of  in- 

sured —  Effect  of  specific  insurance. 

18.  Effect  of  mortgagee  ckuse  —  Bights  of  mortgagee. 

19.  Effect  of  insurance  upon  interest  of  mortgagee. 

20.  When  all  the  policies  insure  interest  of  different  mort* 
'  gagees. 

21.  As  against  mortgagee  with  mortgagee  clause. 

22.  A  coinsurance  clause  must  be  considered. 

23.  What  is  whole  insurance  when  one  policy  contains  co- 

insurance clause  and  other  does  not. 
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Bulb  24.  Confitmction  and  application  of  a  coinsurance  clause. 

25.  Three-fourths  clause  must  be  considered. 

26.  Effect  of  fractional  insurance  on  amount  of  loss. 

27.  Effect  of  limitation  as  to  amount  upon  specific  sub- 

jects. 

28.  When  policies  cover  various  subjects  in  different  places 

with  different  limitations  as  to  amount. 

29.  Apportionment   not   construed   to   relieve   companies 

from     liability  —  Modification    or    limitation     by 
special  clauses. 

30.  Loss  must  be  made  good,  except  when  insured  has 

agreed  to  stand  part  of  it. 

31.  Effect  of  excepting  property  specifically  insured. 

32.  General  and  specific  policies  —  Construction  and  ap- 

plication by  the  court  —  Liability  of  specific  policy. 

33.  Same  subject  —  How  whole  insurance  determined  — 

Insurance  itemized. 

34.  Same  subject  —  Insurance  itemized. 

35.  Construction  of  "  described  property  *'  and  *^  covering 

such  property^* — Blanket  policy. 

36.  Apportionment  under  Lloyds  policy. 

37.  Effect  of  statute  fixing  amount  of  loss  —  Coinsurance. 

38.  Old  rules  rejected  by  court  when  in  conflict  with  con- 

tract. 

39.  Apportionment  must  be  pleaded  as  a  defense. 

RULE  I. 
Apportionment  of  the  Loss  as  Imposed  by  Contract. 

The  insurance  company  is  not  liable  for  a  greater 
proportion  of  any  loss  on  the  described  property,  or 
for  loss  by  and  expense  of  removal  from  premises  en- 
dangered by  fire,  than  the  amount  hereby  insured  shall 
bear  to  the  whole  insurance,  whether  valid  or  not,  or  by 
solvent  or  insolvent  insurers,  covering  such  property ; 
and  the  extent  of  the  application  of  the  insurance  un- 
der the  policy,  or  of  the  contribution  to  be  made  by  the 
company,  in  case  of  loss,  may  be  provided  for  by  agree- 
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ment  or  condition  written  on  the  policy  or  attached  or 
appended  thereto. 

This  rule  is  imposed  by  abore  tenns  in  the  standard  form  of 
poUcy  prescribed  in: 

New  York,  North  Carolina^ 

Connecticut,  North  Dakota, 

Ix)uisiana,  *Pennsylvania, 
Michigan,  Rhode  Island, 

Missouri,  Wisconsin. 

New  Jersey, 

The  standard  form  of  policy  prescribed  in : 

Maine,  Massachusetts, 

provides  that  '*  if  there  shall  be  any  other  insurance  on  the  prop- 
erty insured  whether  prior  or  subsequent,  the  insured  shall  re- 
cover no  greater  proportion  of  the  loss  sustained  than  the  sum 
insured  bears  to  the  whole  amount  insured  thereon. 

In  Minnesota  and  South  Dakota,  by  the  standard  form  pre- 
scribed, the  provision  is  same  as  preceding,  except  there  is  in- 
serted the  clause  **  except  in  case  of  total  loss  on  buildings." 

In  New  Hampshire,  by  the  standard  form  prescribed,  the  pro- 
vision is  same  as  in  Maine  and  Massachusetts,  except  the  words 
are  inserted  **  valid  or  invalid/* 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in  gen- 
eral use. 

RULE  2. 

Apportionment  not  Oovemed  by  Bnles  of  Contribution— Gon- 

stmction. 

The  clause,  now  nsnal  in  policies  of  insurance,  which 
provides  for  an  apportionment  of  the  loss  is  a  part  of 
the  contract,  and  must  receive  a  reasonable  construc- 
tion. The  courts  have  no  right  to  engraft  upon  it  the 
rules  governing  suits  for  contribution  among  insurers, 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property,"  Rule  1, 
page  2. 
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mor  to  restrict  its  operation  to  cases  where  such  suits 
could  be  maintained,  but  must  look  at  the  langpiage  of 
the  clause  itself  and  construe  it  as  they  would  any  other 
.tipul.a„n  between  the  in..rer  «.d  the  meured.^ 

Ogden  V.  East  River  Ins.  Co.,  50  N.  Y.  388,  390. 

RULE  3.  jl 

Duty  of  Instured  to  Disclose  Other  Inavraiice. 

It  is  the  duty  of  insured  to  disclose  all  other  insur- 
ance  bearing  on  the  question  of  apportionment  of  the 
loss ;  he  cannot  have  or  retain  any  advantage  of  a  set- 
tlement made  in  disregard  of  such  other  insurance;  it 
operates  as  a  fraud  on  the  settling  company. 

Teutonia  Ins.  Co.  v.  Bissell  (Tenn.),  48  S.  W.  Rep.  703,  affd. 
orally  by  Supreme  Court,  48  S.  W.  Bep.  706.  And  see  Pitz- 
simmons  v.  City  Ins.  Co.,  18  Wis.  234. 

RULE  4. 

lilabUitj  of  Each  Company  SeTeraUy  Limited  —  No  Contribution 

as  Between  the  Companies. 

By  the  apportionment  clause  in  the  policy  each  com- 
pany binds  itself  to  pay  only  its  proper  proportion  of 
the  loss,  without  reference  to  what  is  paid  by  the 
others ;  if  it  pays  more  than  its  proportion,  there  can 
be  no  contribution  as  between  the  insurance  companies, 
nor  can  one  company  escape  liability  for  its  proportion 

on  the  plea  that  the  insured  has  been  indemnified  in  the 
amount  he  has  received  from  the  other  companies. 

Hanover  Ins.  Co.  v.  Brown,  77  Md.  64,  25  Atl.  Bep.  989,  re- 
hearing denied,  77  Md.  76,  27  Atl.  Bep.  314 ;  Goodwin  v.  Mer- 
chants' Ins.  Co.,118Iowa,  601,  92  N.  W.  Bep.  894;  Fitzsimmons 
V,  City  Ins.  Co.,  18  Wis.  234;  Bardwell  v.  Conway  Ins.  Co.,  118 
Mass.  466;  Queen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64  Tex.  578. 


308  Fire  Insurance. 

f 

And  see  Lucas  v,  Jefferson  Ins.  Co.>  6  Cow.  635 ;  Case  v.  Manu- 
facturers' Ins.  Co.,  82  Cal.  265,  21  Pac.  Rep.  843 ;  Good  v.  Buck- 
eye Ins.  Co.,  43  Ohio  St.  394,  2  N.  E.  Rep.  420 ;  Home  Ins.  Co. 
V.  Koob,  68  S.  W.  Rep.  453,  24  Ky.  L.  Rep.  223 ;  Rickerson  v. 
German- American  Ins.  Co.,  6  App.  Div.  550;  Cassity  v.  New 
Orleans  Ins.  Assoc,  65  Miss.  49 ;  Liverpool,  L.  &  G.  Ins.  Co.  v. 
Verdier,  35  Mich.  395 ;  Sloat  v.  Royal  Ins.  Co.,  49  Pa.  St.  14. 

In  Georgia  the  rule  appears  to  be  otherwise,  and  that  right  of 
contribution  exists  as  between  the  companies.  Williamsburg 
Ins.  Co.  V.  Gwinn,  88  Ga.  65,  13  S.  E.  Rep.  837,  citing  1  May 
Ins.,  §  13.  But  this  section  of  the  text  in  May,  in  reference 
io  the  cases  cited,  upon  examination,  evidently  refers  to  policies 
which  do  not  contain  the  usual  apportionment  clause  or  con- 
dition. May  says  in  the  section  cited  that  assured  has  the  option 
of  collecting  his  entire  loss  from  any  one  of  the  companies,  or 
in  proportion  from  each.  This  cannot  possibly  be  true  when  all 
the  policies  limit  their  liability  by  the  apportionment  clause. 

RULE  5. 

Liability  of  Each  CfOxapany  Determined  by  Terma  of  Its  Own 

Contract. 

The  liability  of  each  company  is  determined  by  the 
terms  of  its  own  contract,  and  is  not  modified  by  any- 
thing in  the  contract  of  another  company  which  may 
enable  the  insured  to  claim  or  recover  for  a  larger  valu- 
ation or  amount  of  loss. 

American  Central  Ins.  Co.  v.  Heath,  29  Tex.  Civ.  App.  445, 
69  S.  W.  Rep.  235,  citing  Bardwell  v.  Insurance  Co.,  118  Mass. 
465.  And  see  Kansas  City  Paper  Box  Co.  v.  American  Ins. 
Co.  (Mo.  App.),  75  S.  W.  Rep.  186. 

RULE  6. 
When  Loss  Equals  or  Exceeds  Ixumranee. 

Whenever  the  amount  of  the  loss  equals  or  exceeds 
the  amount  of  the  insurance  upon  the  same  property, 
the  question  of  apportionment  does  not  arise. 

Lesure  Lumber  Co.  v.  Mutual  Ins.  Co.,  101  Iowa,  614,  70  N. 
W.  Rep.  761 ;  Erb  v.  PideUty  Ins.  Co.,  99  Iowa,  727,  69  N.  W. 


Appobtionmekt  of  the  Loss.  309 

Bep.  261 ;  Ogden  v.  East  Biver  Ins.  Co.,  50  N.  Y.  388 ;  Lebanon 
Ins.  Co.  V.  Kepler,  106  Pa.  St  28;  Pencil  v.  Home  Ins.  Co.,  3 
Wash.  485,  28  Pac.  Bep.  1031;  American  Central  Ins.  Co.  v. 
Heath,  29  Tex.  Civ.  App.  446,  69  S.  W.  Bep.  235. 

RULE  7. 

Other  Policies  Must  be  Effected  by  Zzurared  ox  bj  His  Authority 

or  Consent. 

Other  policies  must  have  been  effected  by  assured  or 
by  his  authority  or  consent ;  does  not  include  policies 
attempted  to  be  thrust  upon  assured  by  officious  per- 
sons without  his  knowledge,  authority,  or  consent,  and 
which  he  repudiates. 

London  &  Lancashire  Ins.  Co.  v.  Tumbull,  86  Ky.  230,  5  S. 
W.  Hep.  542. 

RULE  8. 

Admission  of  Parol  Evidence  to  Modify    Effect    or  Application 

of  Other  Insurance. 

A  policy  claimed  to  be  other  insurance  requiring 
apportionment  may  be  shown  by  parol  evidence  not  to 
apply  to  the  same  property  or  interest. 

Lowell  Mfg.  Co.  t;.  Safeguard  Ins.  Co.,  88  N.  Y.  691 ;  Bich- 
ardson  v.  Home  Ins.  Co.,  15  Jones  &  Sp.  138;  Storer  v.  Elliot 
Ins.  Co.,  45  Me.  175;  Haley  v.  Dorchester  Ins.  Co.,  1  Allen 
(Mass.),  536;  Westchester  Ins.  Co.  v.  Storms,  6  Tex.  Civ.  App. 
390,  25  S.  W.  Bep.  318. 

RULE  9. 
When  Insurance  Xade  Blndini^  by  Agent  of  Four  Companies. 

Where  insurance  is  made  binding  by  agent  of  four 
named  companies,  and  loss  occurs,  it  is  not  a  joint  con- 
tract, but  a  separate  contract  by  each,  subject  to  the 
apportionment  clause. 

Fitton  V.  Phoenix  Ins.  Co.,  25  Fed.  Bep.  880. 
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RULE  10. 

Insared  not  Obliged  to  Kaintain  Inaur»nc«  UnloM  He  has  Agreed 

to  do  00. 

The  assured  is  under  no  obligation  to  keep  up  or 
maintain  insurance  for  the  purpose  of  relieving  an  in- 
surance company  under  the  apportionment  clause;'^ 
imless  he  has  otherwise  agreed  by  accceptance  of  a 
policy  containing  a  clause  or  condition  requiring  him  to 
do  so.* 

1.  Indiana  Ins.  Co.  v,  Hoffman,  128  Ind.  250,  27  N.  E.  Rep. 
561 ;  HoflFman  v,  Minneapolis  Ins.  Co.,  42  Minn.  291,  44  N.  W. 
Rep.  67;  Hoffman  v.  Insurance  Cos.,  88  Tenn.  735;  Lattan  v. 
Royal  Ins.  Co.,  45  N.  J.  L.  453;  Quarrier  v.  Peabody  Ins.  Co., 
10  W.  Va.  507 ;  Agricultural  Ins.  Co.  v.  Bermiller,  70  Md.  400, 
17  Atl.  Rep.  380;  Hoffman  v.  Manufacturers^  Ins.  Co.,  38  Fed. 
Rep.  487. 

2.  Cheseborough  v.  Home  Ins.  Co.,  61  Mich.  333,  28  N.  W. 
Rep.  110.  And  see  Farmers^  Feed  Co.  v.  Scottish  Union  &  Nat. 
Ins.  Co.,  173  N.  Y.  241,  65  N.  E.  Rep.  1106. 

In  Hand  v.  Williamsburg  City  Ins.  Co.,  57  N.  Y.  41,  it  was 
held  that  the  assured  might  voluntarily  concede  to  another  com- 
pany that  its  policy  was  void  or  invalid,  and  thus  throw  the 
whole  loss  on  one  company.  But  this  effect  would  seem  now  to 
be  prevented  by  the  language  of  the  standard  form  in  terms 
including  valid  or  inwilid  insurance.     See  Rules  1  and  11. 

RULE  II. 
Void  or  Invalid  Insurance  Must  be  Included. 

Void  or  invalid  insurance  must  be  included  in  deter- 
mining the  amount  of  the  whole  insurance  as  the  basis 
of  apportionment  ;*  unless  otherwise  provided  by  stat- 
ute.^ 

1.  Bateman  v.  Lumbermen's  Ins.  Co.,  189  Pa.  St.  465,  42 
Atl.  Rep.  184,  28  Ins.  L.  J.  159;  Gandy  v.  Orient  Ins.  Co.,  52 
S.  C.  224,  29  S.  E.  Rep.  655,  27  Ins.  L.  J.  575 ;  Rickerson  v.  Ger- 
man-American Ins.  Co.,  6  App.  Div.  550;  Lyons  v.  Smith,  36 
App.  Div.  627,  55  N.  Y.  Supp.  148;  London  &  L.  Ins.  Co.  v, 
TumbTill,  86  Ky.  230,  5  S.  W.  Rep.  642 ;  overruling  in  effect 
Galantschik  v.  Globe  Ins.  Co.,  10  Misc.  369,  31  N.  Y.  Supp.  32. 
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And  Bee  Liverpool^  L.  &  6.  Ins.  Co.  i;.  Yerdier^  35  Mich.  395; 
Cassity  t;.  New  Orleans  Ins.  Assoc.,  65  Miss.  49^  3  So.  Rep.  138 ; 
Parks  V.  Hartford  Ins.  Co.,  100  Mo.  373. 

2.  Oumett  v.  Atlas  Mutual  Ins.  Co.,  Iowa,        ,  100  N. 

W.  Rep.  542.    See  "  Statutory  Provisions/'  Iowa. 

RULE  12. 
Other  InBurance  Must  Cover  Same  Subject. 

Insurance  requiring  apportionment  must  cover  the 
same  subject-matter;*  but  not  necessarily  the  whole 
of  it.^ 

1.  United  Underwriters'  Ins.  Co.  v.  Powell,  94  Ga.  359,  21 
S.  E.  Rep.  565. 

2.  See  Rule  13. 

RULE  13. 
When  Other  Policy  Covers  Other  Property. 

The  fact  that  a  policy  of  insurance  covers  property 
not  covered  by  another  policy  as  well  as  that  covered 
thereby  does  not  deprive  it  of  the  character  of  other 
insurance  within  the  clause  or  condition  as  to  appor- 
tionment of  the  loss.*  A  permission  for  other  concur- 
rent insurance  does  not  require  the  other  insurance  to 
cover  the  whole  property.* 

1.  Corkery  v.  Security  Ins.  Co.,  99  Iowa,  382,  68  N.  W.  Rep. 
792,  26  Ins.  L.  J.  331 ;  Ogden  v.  East  River  Ins.  Co.,  50  N.  Y. 
388;  Blake  v.  Exchange  Ins.  Co.,  12  Oray  (Mass.),  265.  And 
see  Harrington  v.  Fitchburg  Ins.  Co.,  124  Mass.  126;  Meigs 
V.  London  Assur.  Co.,  126  Fed.  Rep.  781,  rejecting  and  explain- 
ing Pennsylvania  cases  and  rule.    See  Rule  14. 

2.  American  Central  Ins.  Co.  v.  Heath,  29  Tex.  Civ.  App.  445, 
69  S.  W.  Rep.  235.    And  see  volume  2,  "  Other  Insurance.*' 

RULE  14. 
Iiimitation  on  Preceding  Bule  —  How  DifBbulty  Bemoved. 

But  Rule  13  does  not  mean  that  the  whole  amount  of 
such  other  policy,  covering  or  describing  additional  or 
other  subjects,  shall  be  added  to  make  up  the  total  in- 
surance on  the  balance.  If  there  is  no  specific  sum 
made  applicable  to  the  additional  subject  in  the  other 
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policy,  so  it  can  be  deducted  to  arrive  at  the  total 
amount  of  insurance,  then  there  can  be  no  case  of  double 
insurance  calling  for  apportionment,  because  it  is  im- 
possible to  ascertain  the  basis  of  it,  that  is  the  amount 
of  the  total  insurance  upon  the  same  subject;^  the 
difficulty  created  by  this  rule  is  removed  by  deducting 
the  amount  or  value  of  the  loss  to  the  additional  or 
other  subjects  from  the  amount  of  the  policy,  and  the 
balance  of  its  amount  or  insurance,  if  any,  then  applica- 
ble to  the  same  subject  is  added  to  make  the  total  in- 
surance the  basis  of  apportionment.* 

1.  West  Branch  Lumbermen's  Exchange  v.  American  Central 
Ins.  Co.,  183  Pa.  St.  366;  Clarke  v.  Western  Assur.  Co.,  146  Pa. 
St.  561,  23  Atl.  Bep.  248;  Meigs  v.  Insurance  Co.  of  N.  A.^ 
205  Pa.  St.  378,  54  Atl.  Rep.  1053. 

2.  Rule  15.  And  see  Schmaelzle  v.  London  &  Lancashire  Ins. 
Co.,  75  Conn.  397,  53  Atl.  Rep.  863 ;  American  Central  Ins.  Co. 
V,  Heath,  29  Tex.  Civ.  App.  445,  69  S.  W.  Rep.  235,  citing 
Cromie  v.  Insurance  Co.,  15  B.  Mon.  (Ky.)  432;  Angelrodt  v. 
Insurance  Co.,  31  Mo.  693;  Insurance  Co.  v.  Boedel,  78  Pa.  St. 
19. 

RULE  15. 

How  Whole  Insurance  is  Determixied  When  OtlMr  PoUcf  also 

CoTers  Other  Property. 

Where  one  policy  covers  property  under  general  de- 
scription, and  another  policy  covers  same  property, 
and  also  in  addition  other  property  not  covered  by  the 
former,  the  value  or  amount  of  loss  to  property  thus 
additionally  covered  by  the  latter  policy  should  be  de- 
ducted from  it,  to  determine  the  whole  amount  of  in- 
surance on  the  balance  covered  by  both  policies,  as 
basis  of  apportionment ;  if  the  loss  on  such  balance  of 
the  subject  exceeds  the  whole  amount  of  insurance,  af- 
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ter  such  deduction  the  first  policy  is  liable  for  its  full 
amount. 

Angelrodt  v.  Delaware  Ins.  Co.,  31  Mo.  593.  And  see  Haley 
V,  Dorchester  Ins.  Co.,  1  Allen  (Mass.),  636;  Barnes  v.  Hart- 
ford Ins.  Co.,  9  Fed.  Eep.  813 ;  Mayer  v.  American  Ins.  Co.,  2 
N.  Y.  Supp.  227;  Cromie  v,  Kentucky  Ins.  Co.,  15  B.  Mon. 
(Ky.)  432;  American  Central  Ins.  Co.  v.  Heath,  29  Tex.  Civ. 
App.  445,  69  S.  W.  Eep.  235,  citing  Cromie  v.  Insurance  Co., 
15  B.  Mon.  (Ky.)  432;  Angelrodt  v.  Insurance  Co.,  31  Mo.  593; 
Insurance  Co.  v.  Eoedel,  78  Pa.  St.  19. 

Above  is  in  substance  what  has  been  known  as  the  "  Cromie  *' 
rule.     And  see  Bule  14. 

This  rule  may  not  apply  when  the  other  policy  is  itemized  as 
to  the  amount  of  insurance  on  the  several  items.  See  Rules 
32-35,  and  notes  to  Bules  23,  38  and  39. 

In  the  Cromie  case,  which  is  the  foundation  of  the  "  Cromie 
rule,^*  one  policy  covered  $5,000  on  a  certain  building,  and  the 
others  $7,000  on  the  same  building,  and  also  another  building, 
but  it  does  not  appear  that  the  insurance  was  itemized  as  to  the 
amount  of  insurance  on  each  building.  There  was  a  loss  on 
both  buildings,  about  $8,000  on  the  former  and  $1,100  on  the 
other  or  additional  building.  The  court  said,  "  the  amount  of 
this  loss  ($1,100)  should  be  deducted  from  their  policies  before 
their  aggregate  amount  is  brought  into  the  calculation,  by  which 
the  proportional  liability  of  each  is  to  be  ascertained.^*  This 
expression  is  the  foundation  of  the  rule  and  practice  of  consider- 
ing the  amount  of  the  loss  in  determining  the  amount  of  insur-' 
ance  in  any  case,  and  would  appear  to  have  had  its  origin  in  the 
necessity  of  doing  so,  as  there  was  no  other  means  of  ascertaining 
the  amount  of  insurance  on  the  same  subject.  See  Rules  13 
and  11. 

RULE  i6. 
Other  Insnranee  Host  Cover  Same  Interest  and  Blak  — Teet. 

Insurance  requiring  apportionment  mnst  cover  the 
same  interest  and  risk^^  bnt  this  does  not  necessarily 
mean  a  description  of  the  same  interest  in  the  same 
terms;  for  instance,  where  a  railroad  company  has  one 
policy  insuring  it  to  extent  of  its  liability  as  a  carrier 
or  warehouseman,  and  has  another  policy  on  same 
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property  payable  to  itself  as  trustee  for  benefit  of  the 
shippers,  the  latter  insurance  should  be  included  in 
apportioning  the  loss;^  if  assured  cannot  resort  to 
any  particular  policy  for  indemnity,  such  policy  can- 
not be  taken  into  consideration  in  apportionment  f  but 
this  is  subject  to  Rule  11/ 

1.  Niagara  Ins.  Co.  v,  Scammon,  144  III.  490,  32  N.  E.  Sep. 
914,  22  Ins.  L.  J.  157 ;  Traders'  Ins.  Co.  t\  Pacaud,  51  111.  App. 
252,  aflfd.,  150  111.  245,  37  N.  E.  Bep.  460,  23  Ins.  L.  J.  624; 
Cannon  r.  Home  Ins.  Co.,  49  La,  Ann.  1367,  22  So.  Bep.  387, 
26  Ins.  L.  J.  737 ;  Lowell  Mfg.  Co.  v.  Safeguard  Ins.  Co.,  88  N. 
Y.  591 ;  Tyler  v.  ^tna  Ins.  Co.,  12  Wend.  507,  515 ;  Deming  v. 
Merchants'  Cotton  Co.,  90  Tenn.  306,  347,  17  S.  W.  Rep.  89. 

2.  Minneapolis,  St.  P.  &  M.  S.  B.  Co.  v.  Home  Ins.  Co.,  64 
Minn.  61,  6G  N.  W.  Rep.  132,  25  Ins.  L.  J.  252 ;  Home  Ins.  Co. 
V.  Minneapolis,  St.  P.  &  M.  R.  B.  Co.,  71  Minn.  296,  74  N.  W. 
Bep.  140. 

8.  Lowell  Mfg.  Co.  v.  Safeguard  Ins.  Co.,  88  N.  Y.  591. 
And  see  Home  Ins.  Co.  v.  Gwathmey,  82  Va.  923;  Fox  «. 
Phopnix  Ins.  Co.,  52  Me.  333. 

4.  See  Bule  11. 

It  was  held  in  North  British  &  M.  Ins.  Co.  v,  Liverpool,  L. 
ft  G.  Ins.  Co.,  L.  B.,  5  Ch.  Div.  569,  that  there  was  no  contribu- 
tion between  policies  insuring  goods  held  '^in  trust,"  and  an- 
other insuring  owner's  interest.  But  it  should  be  noted  that 
this  was  an  action  between  the  companies  themselves,  and  did 
not  involve  any  question  as  between  the  assured  and  the  com- 
pany, under  the  operation  of  an  apportionment  clause  or  con- 
dition. The  effect  of  the  insertion  of  the  apportionment  clause 
in  policies  in  the  United  States  has  taken  away  the  right  of  con-- 
iribution  as  between  the  companies.    See  Bule  4. 

RULE  17. 

WlMii  Policy  CoT«n  Other  Interests  Besidto  that  of  Xnsuzed  — 

Bff eet  of  SpecUle  Insnraxiee. 

Where  policy  is  taken  out  in  name  of  certain  assured, 
bnt  covers  not  only  his  interest  bnt  that  of  others  for 
whom  he  acts  as  agent  under  such  general  terms  as 
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*  *  held  by  him  in  trust  or  on  commission, '  ^  *  *  whom  it 
may  concern,"  **  sold  or  not  delivered,"  or  other  like 
or  similar  effective  terms,  if  other  policies  are  taken 
out  by  the  owners  on  the  same  property,  all  the  policies 
must  be  taken  into  consideration  in  determining  the 
amount  of  insurance  as  basis  of  apportionment;^  but 
otherwise  as  to  property  which,  under  the  terms  of  the 
policy,  must  be  specifically  insured  to  render  the  com- 
pany liable.^ 

1.  Hough  V.  People's  Ins.  Co.,  36  Md.  398 ;  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.,  93  U.  S.  527;  Bobbins  v.  Firemen's 
Fund  Ins.  Co.  (U.  S.  Cir.),  16  Blatchf.  122;  Lowell  Mfg.  Co. 
V.  Safeguard  Ins.  Co.,  88  N.  Y.  591;  Fire  Ins.  Assoc,  v.  Mer- 
chants' Transportation  Co.,  66  Md.  339.  And  see  Waring  v. 
Indemnity  Co.,  45  N.  Y.  606. 

2.  Home  Ins.  Co.  v.  Gwathmey,  82  Ya.  923,  1  S.  E.  Bep.  209. 
And  see  Bules  29,  31. 

.  RULE  i8. 
Effect  of  Mortgagee  Clause  —  Bights  of  Mortgagee. 

Under  the  '*  mortgagee  clause  ''  and  as  against  the 
mortgagee  another  policy  upon  the  same  property  and 
obtained  by  the  owner  and  insured  without  the  knowl- 
edge or  consent  of  the  mortgagee,  is  not  such  other 
insurance  as  requires  an  apportionment  of  the  loss. 
And  this  applies  even  when  the  mortgagee  clause  con- 
tains a  special  provision  that  the  company  should 
be  liable  only  '  *  in  proportion  that  the  amount  insured 
should  bear  to  the  whole  amount  of  insurance  on  the 
property  issued  to  or  held  by  any  party  or  parties  hav- 
ing an  insurable  interest  therein,  whether  as  owner, 
mortgagee,  or  otherwise.''  The  insurance  which  shall 
diminish  or  impair  the  right  of  the  mortgagee  to  re- 
cover his  loss  must  be  one  which  has  been  issued  upon 
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his  interest  in  the  property,  or  when  he  shall  have  con- 
sented to  the  other  insurance  npon  the  owner 's  interest. 

Eddy  V.  London  Assur.  Co.,  143  N.  Y.  311,  38  K  E.  Rep. 
307,  24  Ins.  L.  J.  1;  HastingB  v.  Westchester  Ins.  Co.,  73 
N.  Y,  141;  Hardy  t;.  Lancashire  Ins.  Co.,  166  Mass.  210,  44 
N.  E.  Kep.  209,  25  Ins.  L.  J.  746.  And  see  City  Savings  Bank 
V.  Pennsylvania  Ins.  Co.,  122  Mass.  165;  Hartford  Ins.  Co.  t\ 
Olcott,  97  111.  439.     See  also  Rule  21. 

Exception, —  It  is  held  otherwise  in  Hartford  Ins.  Co.  v.  Wil- 
liams, 63  Fed.  Rep.  925, 11  C.  C.  A.  503,  27  U.  S.  App.  493 ;  Sun 
Ins.  Office  V.  Varble,  103  Ky.  758,  46  S.  W.  Rep.  486,  27  Ins. 
L.  J.  798. 

RULE  19. 
Effect  of  Insurance  upon  Interest  of  Mortgagee. 

Insurance  by  a  mortgagee  upon  his  interest  as  such 
is  not  other  insurance  requiring  apportionment  of  the 
loss  on  claim  by  the  owner  upon  a  policy  obtained  by 
him  on  his  interest  ;*  but  otherwise  where  loss  is  merely 
made  payable  to  a  mortgagee  without  the  mortgagee 
clause,^  unless  insurance  is  obtained  by  the  mortgagee 
in  that  form  in  exclusive  protection  of  his  own  interest, 
without  privity  or  authority  of  the  owner.* 

1.  Adams  v,  Greenwich  Ins.  Co.,  9  Hun,  45,  affd.,  70  N.  Y. 
166.  And  see  Traders'  Ins.  Co.  v.  Paeaud,  51  111.  App.  262; 
Tuck  V,  Hartford  Ins.  Co.,  66  N.  H.  326;  Home  Ins,  Co.  v. 
Koob,    113  Ky.  360,   68  S.  W.  Rep.  453,  24  Ky.  L.  Bep.  223. 

2.  Doran  v.  Franklin  Ins.  Co.,  86  N.  Y.  635,  10  Ins.  L.  J. 
842.  And  see  Tuck  v.  Insurance  Co.,  66  N.  H.  326;  Niagara 
Ins.  Co.  17.  Seammon,  144  111.  490,  28  N.  E.  Rep.  919. 

3.  Cannon  v.  Home  Ins.  Co.,  49  La.  Ann.  1367,  22  So.  Bep. 
387,  26  Ins.  L.  J.  737.    And  see  "  Mortgagor  and  Mortgagee.'* 

RULE  20. 
When  aU  the  Policies  Insure  Interest  of  Dliferent  ICortgagees. 

Where  several  policies  insure  the  several  interests 
of  different  mortgagees  as  snch  in  the  same  property. 
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there  can  be  no  apportionment,  because  they  do  not 
insure  the  same  interest. 

Fox  V.  Phoenix  Ins.  Co.,  52  Me.  333. 

RULE  21. 
As  AgalxiBt  Mortgagee  with  Mortgagee  Clause. 

Where  an  insurance  company  issues  two  policies,, 
one  to  the  owner,  and  the  other  to  the  owner,  with  loss 
payable  to  a  mortgagee,  with  mortgagee  clause  at- 
tached, as  against  claim  by  latter  the  first  policy  is  not 
such  other  insuranice  as  to  require  apportionment. 

Crow  V.  Greenwich  Ine.  Co.,  66  Hun,  54,  20  N.  Y.  Supp* 
753.     And  see  Rule  18. 

RULE  22. 
A  Coixurarance  C^use  Must  be  Considered. 

A  coinsurance  clause  in  a  policy  must  be  taken  into 
consideration  in  apportioning  the  loss  according  to  its 
terms,  and  other  policies  which  do  not  contain  such  a 
clause  cannot  take  advantage  of  it  in  the  apportion- 
ment,* unless  they  also  contain  a  clause  to  effect  that 
if  any  other  policy  should  have  the  coinsurance  clause 
it  should  be  operative  in  their  case;  the  assured  can- 
not complain  that  a  coinsurance  clause  has  the  effect  to 
reduce  the  amount  which  he  might  otherwise  have 
received.* 

1.  Armour  Packing  Co.  v.  Beading  Ins.  Co.,  67  Mo.  App. 
215;  Quinn  v.  Fire  Assoc.,  180  Mass.  660,  62  N.  E.  Rep.  980; 
Fireman's  Fund  Ins.  Co.  v.  Pekor,  106  Ga.  10,  31  S.  E.  Rep. 
779;  East  Texas  Ins.  Co.  v.  CoflEee,  61  Tex.  287;  Chesbrough 
V.  Home  Ins.  Co.,  61  Mich.  333,  28  N.  W.  Rep.  110.  And  see 
Singleton  v.  Boone  Ins.  Co.,  45  Mo.  250;  Post  v.  Hampshire 
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Ins.  Co.^  12  Mete.  (MasB.)  555;  HuckinB  v.  People's  Ins.  Co., 
31  N.  H.  238;  Kansas  City  Paper-Box  Co.  v.  American  Ins. 
Co.  (Mo.  App.),  75  S.  W.  Bep.  186. 

2.  Catoosa  Springs  Co,  v.  Linch,  18  Misc.  209,  41  N.  Y. 
Supp.  377.  And  see  Fanners'  Feed  Co.  v.  Scottish  Union  & 
Nat.  Ins.  Co.,  173  N.  Y.  241,  65  N.  E.  Eep.  1105.  And  see 
Rule  23. 

RULE  33. 

What  is  Whole  Insurance  When  One  Policy  Contains  CrOinsnrance 

Clanse  and  Other  Does    not. 

When  one  company  has  issued  a  policy  in  a  certain 
amount  without  the  coinsurance  clause,  and  another 
company  its  policy  in  a  certain  amount  with  the  coin- 
surance clause,  in  ascertaining  the  liability  of  the 
former  under  the  apportionment  clause,  the  *'  whole 
insurance  "  as  basis  of  the  apportionment  is  the  ag- 
gregate face  value  or  amount  of  both  policies,  regard- 
less of  the  cash  value  of  the  property,  or  the  eflfect  of 
the  coinsurance  clause  in  the  other  policy  upon  the 
same  property.  Under  such  circumstances  the  amount 
of  insurance  effected  by  the  other  policy  containing 
the  coinsurance  clause  is  not  identical  with  the  amount 
of  the  loss  as  determined  by  operation  of  the  coinsur- 
ance clause.  If  the  assured  does  not  recover  his  entire 
loss,  it  is  caused  by  his  agreement  to  stand  part  of  it. 

Farmers'  Feed  Co.  v,  Scottish  Union  &  Nat.  Ins.  Co.,  173 
N.  Y.  241,  65  N.  E.  Rep.  1105,  r^vg.  65  App.  Div.  70,  72 
N.  Y.  Supp.  732;  Stephenson  v.  Agricultural  Ins.  Co.,  116 
Wis.  277,    93' N.  W.  Rep.  19. 

By  a  singular  coincidence  the  New  York  Court  of  Appeals 
and  the  Wisconsin  Supreme  Court  had  this  question  pending 
before  them  at  the  same  time,  and  both  courts  reached  substan- 
tially the  same  conclusion  in  decision  and  opinions  handed  down 
the  same  day,  January  13,  1903. 

These  cases  are  not  authority  or  precedent  for  a  claim  that 
at  all  times  and  under  all  circumstances  the  term  ^  whole  in- 
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8urance ''  shall  be  construed  as  meaning  only  the  face  amount 
of  all  the  policies  on  a  loss.  The  term  "the  amount  insured 
by  the  policy "  is  also  subject  to  construction  by  the  courts  as 
applicable  to  any  particular  state  of  facts,  and  does  not  always 
necessarily  mean  face  amount.  If  these  terms  "whole  insur- 
ance" and  "the  amount  insured  by  the  policy"  always  and 
invariably  mean  face  amount,  the  rule  applied  to  its  full  ex- 
tent would  defeat  apportionment  altogether  in  many  cases,  and 
render  a  company  liable  for  the  whole  loss,  because  it  would  be 
impossible  to  ascertain  the  basis  of  apportionment,  that  is,  the 
amount  of  the  whole  insurance  upon  the  same  subject,  or  it 
could  not  be  claimed  that  the  face  amount  of  all  the  policies, 
as  constituting  the  whole  insurance,  applied  to  the  same  subject. 
See  Rules  12-15. 

Being  the  latest  case  upon  the  special  subject,  the  opinion  of 
the  New  York  Court  of  Appeals  in  the  Farmers^  Feed  Company 
case  is  here  inserted.    The  court  says : 

"  This  controversy  was  submitted  upon  an  agreed  statement 
of  facts,  which,  so  far  as  material  to  the  appeal,  are  as  follows : 
In  May,  1898,  the  defendant,  by  a  policy  of  the  standard  form, 
insured  certain  buildings  belonging  to  the  plaintiff  in  the  city 
of  New  York  against  loss  by  fire  for  the  term  of  three  years 
from  the  23d  of  May,  1898,  'to  an  amount  not  exceeding 
$60,000/  On  the  14th  day  of  June,  1900,  such  insurance  to 
the  amount  of  $17,500  was  canceled  by  the  mutual  consent, 
leaving  a  balance  of  $42,500  still  in  force.  The  policy  con- 
tained an  apportionment  clause  which  provided  that  '  this  com- 
pany shall  not  be  liable  under  this  policy  for  a  greater  propor- 
tion of  any  loss  on  the  described  property  ♦  ♦  ♦  than  the 
amount  hereby  insured  shall  bear  to  the  whole  insurance, 
whether  valid  or  not,  or  by  solvent  or  insolvent  insurers,  cover- 
ing such  property.  ♦  ♦  ♦  ^  On  the  5th  day  of  June,  1900, 
the  plaintiff  procured  other  insurance  on  the  same  property 
*to  an  amount  not  exceeding  $5,000'  in  each  of  the  following 
companies:  The  Springfield  Fire  &  Marine  Insurance  Com- 
pany, the  Providence- Washington  Insurance  Company,  and  the 
Westchester  Fire  Insurance  Company,  and  'to  an  amount  not 
exceeding  $2,500'  in  the  Insurance  Company  of  the  State  of 
Pennsylvania,  making  $17,500  as  the  maximum  amount  for 
which  these  four  companies  could,  in  any  event,  become  liable. 
Each  of  these  policies  contained  a  paragraph  headed,  'Per- 
centage Coinsurance  Clause,'  of  which  the  following  is  a  copy : 
'  In  consideration  of  the  premium  for  which  this  policy  is  is- 
sued it  is  expressly  stipulated  that  in  the  event  of  loss  this  com- 

21 
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pany  shall  be  liable  for  no  greater  proportion  thereof  than  the 
sum  hereby  insured  bears  to  80  per  cent,  of  the  cash  value  of 
the  property  described  herein  at  the  time  when  such  loss  shall 
happen,  nor  more  than  the  proportion  which  this  policy  bears 
to  the  total  insurance/  On  the  1st  of  July,  1900,  a  fire  oc- 
curred, by  which  the  property  insured,  the  cash  value  of  which 
was  $124,660,  was  damaged  to  the  amount  of  $45,321.18,  as 
ascertained  by  an  appraisal  duly  had.  The  plaintiff  claims  that 
the  amount  due  from  the  defendant  under  its  policy  ^  by  reason 
of  the  fire  loss  ^  was  $38,177.26,  while  the  defendant  claims  that 
such  amount  was  but  $32,102.50,  which  it  has  paid  to  the  plain- 
tiff under  an  agreement  that  such  payment  should  be  without 
prejudice.  The  Appellate  Division  rendered  judgment  in  favor 
of  the  plaintiff  for  the  difference  between  these  sums,  amount- 
ing to  $6,074.76,  with  interest  thereon  from  November  28,  1900. 

"  The  decision  of  the  controversy  turns  on  the  meaning  of  the 
words  *  whole  insurance,'  as  used  in  the  apportionment  clause 
of  the  defendant's  policy.  It  was  there  provided  that  the  de- 
fendant should  not  be  liable  for  a  greater  proportion  of  any 
loss  than  the  amount  insured  by  its  policy  should  bear  to  the 
whole  insurance  on  the  property. 

"  There  is  no  disagreement  as  to  the  amount  of  insurance  made 
by  the  defendant's  policy,  which  was  absolute,  but  the  contro- 
versy is  over  the  amount  made  by  the  four  other  policies,  which 
were  not  absolute,  owing  to  the  coinsurance  clause.  The  de- 
fendant claims  that  the  whole  insurance  was  $60,000,  compris- 
ing the  $42,500  made  by  its  own  policy  and  $17,500,  or  the 
greatest  sum  for  which,  in  any  event,  the  four  companies  could 
become  liable,  and  that  the  plaintiff  was  a  coinsurer  to  the  ex- 
tent of  the  difference  between  the  amount  for  which  they  are 
liable  and  the  maximum  amount  for  which  they  might  be  liable. 
This  would  reduce  the  indemnity  furnished  by  the  defendant's 
policy  from  $38,177.2Q,  the  amount  claimed  by  the  plaintiff, 
to  $32,102.50,  the  amount  paid  by  the  defendant.  The  plain- 
tiff claims  and  the  Appellate  Division  held,  that  under  the  cir- 
cumstances 'the  amount  of  insurance  effected  by  the  four 
policies  is  identical  with  the  amount  of  the  loss,  and  that  the 
extent  of  that  insurance  could  not  be  ascertained  until  after  a 
loss,  for  the  insurance  was  to  an  amount  not  exceeding  a  stipu- 
lated sum,  and  was,  therefore,  indefinite.'  This  conclusion 
gives  no  force  to  the  apportionment  clause  in  the  defendant's 
policy  when  construed  in  connection  with  the  coinsurance  clause 
of  the  other  policies.  Moreover,  all  five  insurance  policies,  in- 
cluding that  issued  by  the  defendant,  are  indefinite  in  the  same 
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way,  for  they  all  make  insurance  to  an  amount  not  exceeding 
a  sum  named,  which  is  usually  regarded  as  the  amount  of  insur- 
ance effected.  The  four  companies  stipulated  that  they  should 
*be  liable  for  no  greater  proportion^  of  the  loss,  which  was 
$45,321.18,  'than  the  sum  hereby  insured,'  or  $17,500,  'bears 
to  80  per  cent,  of  the  cash  value  of  the  property,'  which  was 
$99,728.  Their  liability,  therefore,  is  represented  by  the  fol- 
lowing proportion:  As  $99,728  is  to  $17,500,  so  is  $45,321.18 
to  the  amount  required,  or  $7,952.84.  Was  this  '  the  whole  in- 
surance '  effected  by  the  four  policies  containing  the  coinsur- 
ance clause?  If  so,  that  clause  has  no  effect  in  this  case.  We 
think  it  was  not,  for,  if  the  loss  had  been  greater,  the  amount 
called  for  by  the  policies  would  have  been  greater  also,  and  yet 
it  could  not  have  exceeded  the  amount  of  the  insurance.  The 
largest  sum  which,  in  any  event,  can  be  collected  under  a  policy 
and  not  the  smaller  sum  which  may  be  collected  under  special 
circumstances,  is  the  amount  of  the  insurance  effected  by  the 
policy.  There  is  no  limit  to  the  possible  liability  under  the 
four  policies,  except  the  amount  that  the  companies  stipulated 
it  should  not  exceed,  aggregating  $17,500,  which  they  would 
have  been  obliged  to  pay  if  the  loss  had  been  total.  Under  an 
open  policy,  if  the  loss  is  less  than  the  insurance,  the  former 
measures  the  liability,  but  if  the  loss  is  greater  than  the  insur- 
ance, the  latter  measures  the  liability;  yet  in  either  event  the 
amount  of  insurance  is  the  same.  The  amount  of  the  insurance, 
therefore,  is  the  largest  sum  that  the  company,  under  any  cir- 
cumstances, according  to  the  terms  of  the  policy,  can  be  required 
to  pay.  That  is  the  popular  understanding,  as  well  as  the  legal 
definition.  The  test  is,  what  is  the  extent  of  the  indemnity 
furnished  under  any  possible  circumstances?  The  insurance 
effected  by  the  four  policies  was  for  a  proportion  of  the  cash 
value  of  the  property  less  20  per  cent.,  which  can  always  be 
represented  by  a  fraction,  the  numerator  being  unchangeable, 
while  the  denominator  may  vary  from  time  to  time.  The  nu- 
merator is  the  highest  amount  which  the  companies  could  be 
required  to  pay,  while  the  denominator  is  80  per  cent,  of  the 
cash  value  of  the  property.  The  amount  of  the  insurance  does 
not  vary,  but  the  cash  value  of  the  property  is  subject  to  change ; 
still  that  change  does  not  reduce  the  amount  of  insurance.  The 
fact  that  the  owner  ran  his  own  risk  or  became  his  own  insurer 
as  to  the  20  per  cent,  of  the  cash  value  of  the  property  did  not 
lessen  the  amount  of  insurance,  because,  if  the  loss  had  been 
total,  the  whole  $17,500  would  have  been  due  upon  the  four 
policies.     Thus  the  effect  of  the  coinsurance  clause  is  that,  if 
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the  property  is  insured  to  80  per  cent,  of  its  value,  or  more,  in 
case  of  a  total  loss  the  whole  sum  insured  becomes  due;  but 
with  insurance  for  less  than  80  per  cent,  of  the  value  and  a  loss 
also  of  less  than  80  per  cent.,  the  owner  becomes,  in  effect,  a 
coinsuier  proportionately.  He  could  have  procured  insurance 
to  80  per  cent,  of  the  value,  but,  not  having  done  so,  he  became 
his  own  insurer  pro  ianto.  This  accords  with  the  way  the 
clause  is  characterized  in  the  policies,  for  it  is  entitled  ^  Percent- 
age Coinsurance  Clause,'  which  means  insurance  by  the  com- 
pany and  the  owner,  depending  upon  the  percentage  or  propor- 
tion which  the  insurance  bears  to  the  value.  The  object  is 
through  lower  premiums  to  induce  the  owner  either  to  take  out 
insurance  to  80  per  cent,  of  value,  or  to  become  a  ooinsurer 
with  less  risk  to  the  company  in  case  of  a  loss  falling  below 
such  percentage  of  value.  Where  either  the  loss  or  the  insurance 
equals  or  exceeds  80  per  cent,  of  value,  the  clause  has  no  effect, 
but  when  both  are  less  the  insured  and  the  insurer  bears  the 
loss  in  certain  proportions.  The  amount  of  insurance  is  not 
the  variable  factor,  but  the  amount  of  loss.  The  amount  of 
insurance  is  at  all  times  the  same,  but  when  the  loss  is  partial 
the  insurer  stands  only  a  part,  unless  the  insurance  is  for  the 
full  percentage,  whereas,  if  the  loss  is  total,  the  insured  stands 
all,  not  exceeding  the  limit  stated  in  the  policy.  That  limit 
is  the  amount  of  insurance  made  by  the  policy,  because  the 
company  may  be  required  to  pay  to  that  extent  The  words  of 
the  coinsurance  clause,  viz.,  *the  sum  hereby  insured,'  indicate 
the  amount  of  insurance.  That  sum  is  fixed,  definite,  and  al- 
ways the  same.  It  should  not  be  confounded  with  the  actual 
liability  under  special  circumstances,  for  all  open  policies  are 
necessarily  indefinite  as  to  the  sum  to  be  paid  until  the  amount 
of  the  loss  is  known.  The  liability  can  never  exceed  the  value 
of  the  property,  but  the  insurance  may,  for  a  house  worth  but 
$1,000  may  be  insured  for  $2,000.  If  thus  insured  by  two  com- 
panies, one-half  in  each,  and  the  property  was  wholly  destroyed 
by  fire,  neither  would  have  to  pay  $1,000,  the  amount  of  its 
policy,  but  only  $500,  the  amount  of  its  liability,  owing  to  the 
apportionment  clause.  This  would  be  true  of  a  standard  policy 
even  if  one  of  the  companies  was  insolvent,  so  that  the  insured 
by  taking  out  other  insurance  may  reduce  his  security  while 
intending  to  increase  it.  In  the  case  before  us  .the  plaintiff,  by 
procuring  the  four  policies,  reduced  his  security  in  the  event 
of  a  partial  loss,  but  increased  it  in  the  event  of  a  total  loss. 
For  the  purpose  Of  apportionment,  the  face  value  of  the  policies 
should  be  resorted  to,  regardless  of  the  cash  value  T>f  the  prop- 
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erty,  and  thus  the  whole  amount  of  the  insurance  can  be  ascer- 
tained by  a  simple  inspection  of  the  policies.  The  face  value 
of  a  policy  is  not  reduced  by  the  actual  value  of  the  property, 
or  by  the  duty  of  apportioning  the  loss,  or  by  the  effect  of  a 
coinsurance  clause  in  another  policy  on  the  same  property.  The 
amount  of  insurance  is  fixed  at  the  inception  of  the  policy,  but 
the  amount  of  liability  is  not  fixed  imtil  a  loss  has  occurred. 
The  one  depends  upon  the  sum  for  which  the  policy  is  written, 
but  the  other  depends  upon  a  number  of  contingencies  which 
may  or  may  not  happen,  and  hence  cannot  be  known  in  advance. 
The  fact  that  they  are  not  known,  and  may  never  come  into 
existence,  does  not  affect  the  amount  of  the  policy.  The  ques- 
tion involved  is  new,  and  we  are  without  controlling  authorities 
to  guide  us,  but  the  discussion  of  a  subject  somewhat  related 
in  a  recent  case  has  aided  us  in  reaching  the  conclusion  an- 
nounced. Continental  Ins.  Co.  v.  ^tna  Ins.  Co.,  138  N".  Y. 
16,  21,  33  N.  E.  724. 

It  may  be  asked  why,  if  the  whole  insurance  was  $60,000, 
the  plaintiff  is  not  entitle  to  recover  his  entire  loss,  which 
was  but  $45,321.18,  and  the  answer  is  that  he  agreed  in  a  cer- 
tain contingency  to  stand  part  of  the  loss  himself.  He  ac- 
cepted four  policies,  which  provided  for  the  payment  to  him  of 
not  exceeding  $17,500  in  case  of  a  total  loss,  or  in  case  the  loss 
was  partial,  and  his  insurance  amounted  to  80  per  cent,  of  the 
cash  value ;  but  he  agreed  that,  if  both  loss  and  insurance  were 
each  less  than  80  per  cent.,  to  take  less  than  the  amount  of  his 
loss,  and  thus  became  a  coinsurer  for  the  difference.  The  de- 
fendant, pursuant  to  its  apportionment  clause,  is  entitled  to 
the  benefit  of  all  other  insurance,  whether  made  by  another 
company  alone  or  by  a  contract  between  another  company  and 
the  insured,  by  which,  in  case  of  partial  loss,  each  stands  part 
as  a  coinsurer.  We  think  that  the  *  whole  insurance^  was 
$60,000,  the  face  value  of  all  the  policies,  and  that  the  judg- 
ment appealed  from  should,  therefore,  be  reversed,  and  judg- 
ment ordered  for  defendant  on  the  merits,  with  costs.*' 

As  the  opinion  of  the  Wisconsin  Supreme  Court  in  the 
Stephenson  case,  follows  substantially  the  same  line  of  reason- 
ing, it  is  not  deemed  necessary  or  advisable  to  insert  it. 
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fiULE  24. 

Oonstmctloii  and  Appllcatton  of  a  Coinsoranoe  ClauM. 

Where  an  insurance  company  under  the  operation 
of  an  80  per  cent,  coinsurance '  clause  was  to  insure 
$3,000  of  a  total  insurance  of  $8,000  to  be  secured  and 
maintained,  and  only  $2,000  addition  is  thus  secured 
(being  two  policies,  $1,000  each,  without  any  coinsur- 
ance clause),  it  assumed  only  such  proportion  of  the 
$2,000  as  the  $3,000  bore  to  the  $5,000  total  insurance 
agreed  to  be  maintained;  the  amount  of  insurance  by 
its  policy  is  thus  taken  at  $1,200  and  the  whole  insur- 
ance as  $3,200;  the  liability  of  the  first  company  is, 
therefore,  three-eighths  of  the  loss  and  of  each  of  the 
other  two  companies  five-sixteenths  instead  of  three- 
fifths,  one-fifth,  and  one-fifth  respectively. 

Armour  Packing  Co.  v.  Beading  Ins.  Co.,  67  Mo.  App.  215. 

This  case  appears  to  be  in  sharp  conflict  with  Rule  23,  and 
perhaps  should  have  been  inserted  as  an  exception  under  that 
rule.  But  it  was  decided  by  an  appellate  court,  and  remains 
a  rule  at  least  in  that  State  (Missouri)  until  modified  or 
changed  by  the  court  which  declared  it,  or  by  a  higher  court. 
Thus  it  is  inserted  as  a  separate  rule  with  a  caution  of  probable 
limited  application  in  view  of  the  authoritative  decisions  under 
Bule  23,  and  the  reasoning  of  the  opinions  of  the  courts  there- 
under. 

The  facts  in  the  Armour  case  were  submitted  to  the  court 
upon  an  agreed  statement  which  showed  that  the  defendant 
company  had  issued  its  policy  for  $1,000  on  certain  described 
property,  and  containing  the  apportionment  clause  of  the  New 
York  standard  form,  but  without  coinsurance  clause.  The 
Knoxville  Insurance  Company  had  also  issued  its  policy  for 
$1,000  on  same  property,  and  concurrent  with  preceding,  with 
apportionment  clause  substantially  same,  and  also  without  coin- 
surance clause.  The  Phoenix  Insurance  Company  had  also  issued 
its  policy  on  same  property  for  $3,000,  with  substantially  same 
apportionment  clause;  but  this  policy  had  a  coinsurance  clause 
reading  as  follows :    "  It  is  a  part  of  the  consideration  of  this 
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policy,  and  the  basis  upon  which  the  rate  of  premium  is  fixed, 
that  the  assured  shall  maintain  insurance  on  the  property  cov- 
ered by  each  item  of  this  policy  to  the  extent  of  at  least  eighty 
(80)  per  cent,  of  the  actual  cash  value  thereof,  and  that  failing 
60  to  do,  the  assured  shall  be  an  insurer  to  the  extent  of  such 
deficit,  and  to  that  extent  shall  bear  their  proportion  of  any 
loBs/^ 

The  property  in  question  covered  by  the  three  policies  was 
damaged  to  the  amount  of  $2,200.  The  actual  cash  value  of 
the  property  covered  was  $10,000,  and  above  was  all  the  insur- 
ance. The  defendant  claimed  that  it  was  liable  for  only  one- 
fifth  of  the  loss,  or  $440.  The  plaintiff  claimed  it  was  liable 
for  $687.50,  or  five-sixteenths,  and  recovered  judgment  for  that 
amount.  The  court,  on  appeal,  after  reciting  the  facts,  says: 
"  It  is  thus  seen  that  the  agreement  with  the  Phcenix  Company 
was  that  it  would  insure  plaintiffs^  property  to  the  amount  of 
$3,000,  provided  plaintiffs  should  place  $5,000  more  insurance 
elsewhere,  and  thus  carry  a  total  insurance  of  $8,000.  Had 
these  conditions  been  carried  out,  the  Phoenix  Company  would 
have  been  bound  to  pay  three-eighths  of  the  actual  loss,  $2,200, 
and  the  other  companies  the  remaining  five-eighths.  But  plain- 
tiffs failed  to  secure  the  $5,000  additional  insurance,  necessary 
to  make  the  total  amount  $8,000,  but  only  succeeded  in  placing 
$2,000  of  the  required  $5,000.  Now  the  question  is,  under 
these  altered  conditions,  for  how  much  were  the  plaintiffs 
actually  insured  in  the  Phoenix  Company,  and  what  was  the 
whole  insurance?  If  the  Phcenix  was  to  assume  $3,000  of  the 
risk  in  case  the  other  companies  took  $5,000,  then  when  the  lat- 
ter only  took  $2,000  it  is  plain  that  the  Phoenix  Company 
only  assumed  such  a  proportion  to  the  $2,000  actually  taken 
by  the  other  companies,  as  $3,000,  the  sum  the  Phoenix  origi- 
nally agreed  to  take  (upon  conditions  above  stated),  bears 
to  $5,000,  the  amount  plaintiffs  agreed  to  place  with  the  Dther 
companies.  The  rest  is  simply  a  question  of  mathematics. 
The  problem  worked  out  by  the  old  ''rule  of  three ^'  shows 
the  amount  to  be  $1,200.  The  total  amount  of  insurance, 
therefore,  was  $3,200,  of  which  the  Phoenix  carried  three- 
eighths,  or  $1,200,  and  each  of  the  other  companies  five-six- 
teenths, or  $1,000,  and  in  such  proportion  the  actual  loss  should 
be  apportioned  among  the  three  companies  —  the  Phcenix  three- 
eighths,  or  $825,  and  the  Beading  and  the  Enoxville  companies, 
$687.50  each.'' 
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RULE  25* 

Tlure^-Vourths  Olause  Most  ^  Oonsidered. 

A  three-fourths  clause  limiting  the  value  and  liabil- 
ity of  the  company  must  be  taken  into  consideration 
in  fixing  the  value  of  property  as  basis  of  apportion- 
ment. 

Haley  v.  Dorchester  Ins.  Co.,  12  Gray  (Mass.),  545;  Millis 
V.  Scottish  Union  &  Nat.  Ins.  Co.,  95  Mo.  App.  211,  68  S.  W. 
Bep.  1066.  And  see  Brown  v.  Qnincy  Ins.  Co.,  105  Mass.  396 ; 
Ashland  Ins.  Co.  v.  Housinger,  10  Ohio  St.  10;  Farmers'  Ins. 
Co.  V.  QraybiU,  74  Pa.  St.  17. 

RULE  26. 

Eif^Bct  of  Fractional  Insurance  on  Amount  of  Iiow. 

■ 

When  policy  insnres  for  a  certain  amount  in  the  ag- 
gregate, and  is  divided  into  a  number  of  separate 
items,  according  to  the  entire  estimated  valuation  or 
amount,  each  of  which  is  stated  to  be  insured  to  extent 
of  a  specified  fraction  thereof,  amounting  in  the  ag- 
gregate to  the  whole  sum  insured,  such  fraction  limits 
the  amount  of  the  insurance,  and  does  not  limit  or  de- 
termine the  amount  of  the  loss.  The  amount  of  liabil- 
ity is  determined  by  the  proportion  which  the  amoimt 
insured  by  the  policy  bears  to  the  total  insurance. 

Illinois  Ins.  Co.  v.  Hoffman,  132  111.  522,  24  N.  E.  Rep.  413  ; 
Hoffman  v,  Minneapolis  Ins.  Co.,  42  Minn.  291.  And  see  West- 
inghouse  Electric  Co.  v.  Western  Assur.  Co.,  42  La.  Ann.  28, 
7  So.  Rep.  73 ;  Insurance  Co.  v.  Ayers,  88  Tenn.  728 ;  Hoffman 
t;.  Insurance  Cos.,  88  Tenn.  735. 
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RULE  27. 

Elf  ect  of  lilmitatloii  as  to  Amount  upon  Bpeoifio  Subjocts. 

When  policy  in  terms  limits  the  value  of  the  sub- 
ject-matter of  the  insurance,  as  for  instance  so  much 
in  the  aggregate,  but  not  to  exceed  a  certain  amount 
upon  any  one  subject,  such  limitation  must  be  taken 
into  account  in  determining  the  total  amount  of  in- 
surance as  basis  of  apportionment  of  the  loss ;  a  policy 
covering  same  subject  without  such  limitation  must 
make  good  the  balance  of  the  entire  loss. 

Sherman  v.  Madison  Ins.  Co.^  39  Wis.  104. 

In  this  case  it  appeared  that  each  of  three  policies  upon  live- 
stock contained  the  same  provision  for  apportionment  of  the 
loss.  One  policy  insured  the  stock  generally  in  the  sum  of 
$1,500.  Of  the  other  two,  each  in  the  sum  of  $1,666.67,  one 
provided  that  no  animal  diould  be  valued  at  more  than  $500, 
and  the  other,  that  the  insurer  should  pay  no  more  than  $500 
loss  on  any  one  animal.  The  insured  lost  by  fire  two  steers 
valued  at  $336,  and  one  bull  valued  at  $2,000.  In  an  action 
on  the  $1,600  policy  it  was  held 

(1)  That  the  plaintiff  was  entitled  to  recover  from  the  three 
insurers  the  whole  amount  of  his  loss. 

(2)  That  each  of  the  insurers  was  liable  to  him  for  that 
proportion  of  the  value  of  the  two  steers  which  the  whole 
amount  insured  by  its  policy  bears  to  the  whole  amount  insured 
by  the  three  policies  together. 

(3)  That  as  to  the  value  of  the  bull  lost,  the  liability  of  one 
of  the  other  insurers  being  limited  to  $500,  while  that  of  the 
second  is  limited  to  its  proportion  of  $600  as  the  stipulated 
value  of  the  animal,  defendant  is  liable  for  such  additional 
sum  as  will  make  good  the  whole  loss  of  $2,000  on  the  bull, 
and  the  loss  as  apportioned  by  the  court  as  appears  by  the 
report  was  as  follows: 

On  steers.  On  buU.  Total. 

Continental    $116  83  $500  00  $615  83 

North  Missouri    115  83  172  42  288  25 

Madison  Mut 104  34  1,327  58  1,431  92 

Totals    $336  00       $2,000  00        $2,336  00 


re: 


328  FiBB   INSUBA.NCE, 

KULE  28. 

When  Polidet  Cover  Various  Subjects  In  Biilerent    Places  with 

Different  limitations  as  to  Amount. 

Where  one  policy  insures  various  subjects  in  differ- 
ent places  to  amount,  for  instance,  three  thousand  dol- 
lars with  loss  not  to  exceed  six  hundred  dollars  on  any 
one  subject ;  and  another  policy  insures  in  same  amount 
and  with  same  description,  except  that  the  limitation  is 
three  hundred  dollars  on  any  one  subject,  the  total 
insurance  as  basis  of  apportionment  in  event  of  loss 
of  one  of  the  subjects  amounts  to  nine  hundred  dollars, 
of  which  the  respective  proportions  of  liability  are 
two-thirds  and  one-third. 

Qolde  V.  Whipple,  7  App.  Div.  48,  39  N.  Y.  Supp.  964. 

RULE  29. 

Apportionment  not  Construed  to  Bieliew  Companies  from  Lia- 
bility—  Modification  or  Limitation  by  Special  Clauses. 

Where  there  are  general  policies  upon  one  entire 
subject  or  subjects  and  special  policies  on  parts  of  it, 
there  can  be  no  theory  of  apportionment  among  the 
several  policies  which  will  relieve  the  general  policies 
from  liability  to  their  full  amount  until  the  insured 
receives  complete  indemnity  for  his  loss.  If  the  loss  on 
the  whole  subject  is  greater  than  the  amount  of  all  the 
policies,  both  general  and  special,  the  general  policies 
should  be  paid  in  full;*  and  so  as  to  the  specific 
policies;^  but  this  rule  may  be  rendered  inapplicable 
or  varied  or  modified  by  special  clause  in  general 
policy,  limiting  or  excepting  liability  as  to  property 
specifically  insured.' 

;i.  Niagara  Ins.  Co.  v.  Henan,  81  111.  App.  679,  afPd.,  181 
111.  575,  54  N.  E.  Eep.  1052.    And  see  Angelrodt  v.  Delaware 
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Ins.  Co.,  31  Mo.  693;  Lesure  Lumber  Co.  v.  Mutual  Ins.  Co., 
101  Iowa,  514,  70  N.  W.  Rep.  761. 

2.  Royal  Ins.  Co.  v.  Roedel,  78  Pa.  St.  19. 
.  3.  Fairchild  v.  Liverpool,  L.  &  G.  Ins.  Co.,  61  N.  Y.  65, 
affg.  48  Barb.  420.  And  see  Merrick  v.  Germania  Ins.  Co., 
54  Pa.  St.  277;  Peabody  v.  Liverpool,  L.  &  G.  Ins.  Co.,  171 
Mass.  114,  50  N.  E.  Rep.  526;  United  Ins.  Co.  v.  Powell,  94 
Ga.  359,  21  S.  E.  P^ep.  566;  Macon  Ins.  Co.  v.  Powell,  116  Ga. 
703,  43  S.  E.  Rep.  73.  See  also  Rules  17,  30  and  '^Exemp- 
tions, Exceptions,  and  Limitations,"  Rule  18. 

RULE  30. 

IiOSB  Must  be  Made  Gkx>d,  Xzoept  when  Insured  Has  Ag^reed  to 

Stand  Part  of  it. 

Any  rule  of  apportionment  is  objectionable  which 
does  not  in  result  make  good  the  loss  sustained  by  the 
assured;^  except  where  the  policy  by  coinsurance  or 
other  special  clause  or  condition  imposes  in  effect  a 
part  of  the  loss  upon  him;^  or  the  other  policies  are 
invalid  or  void,  or  the  companies  are  insolvent." 

1.  Angelrodt  v.  Delaware  Ins.  Co.,  31  Mo.  593;  Sherman  v. 
Madison  Ins.  Co.,  39  Wis.  104;  Deming  v.  Merchants'  Cotton 
Co.,  90  Tenn.  306,  347, 17  S.  W.  Eep.  89 ;  Schmaelzle  v.  London 
&  Lancashire  Ins.  Co.,  75  Conn.  397,  53  Atl.  Bep.  863.  And 
see  Bnle  29. 

2.  See  Rule  23. 

3.  See  Rules  1  and  11. 

RULE  31. 
BfPect  of  Xzceptlng  Property  SpecifleaUy  Insnred. 

A  floating  policy  excepting  property  *'  specifically 
covered  '*  by  other  insurance  does  not  apply  to  or 
cover  such  property  until,  by  removal  from  the  ware- 
house or  place  of  deposit,  or  otherwise,  it  loses  the  pro- 
tection afforded  by  the  specific  insurance. 

Macon  Ins.  Co.  v.  Powell,  116  Ga.  703,  43  S.  E.  Hep.  73. 
See  ^^  Exemptions,  Exceptions,  and  Limitations,''  Bule  18. 
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RULE  33. 

Gteneral  and  Specifio  Pollclet  —  Constxriotion  and  Application  by 
tha  Court  —  Liability  of  Specific  Policy. 

General,  compound,  or  blanket  policies  insuring  the 
property  described  in  such  a  policy,  and  a  part  of  such 
property  being  covered  by  other  specific  policies,  cov- 
er* the  property  so  described,  to  their  full  amount  in 
case  of  loss  upon  that  part  of  the  property  described 
in  the  specific  policies,  and  when  there  is  no  loss  on 
the  other  property  as  described  in  the  compound 
policies ;  in  such  a  case  the  company  issuing  the  specific 
policy  is  liable  for  no  greater  proportion  of  the  loss 
than  that  which  the  amount  of  such  policy  bears  to  the 
total  amount  of  both  the  compound  and  specific 
policies,  covering  the  property  it  describes. 

Page  v.  Sun  Ins.  Office,  74  Fed.  Rep.  203,  20  C.  C.  A.  397, 
36  U.  S.  App.  672,  25  Ins.  L.  J.  865,  affg.  64  Fed.  Eep.  194. 
And  see  SchmaeMe  v,  London  &  Lancashire  Ins.  Co.,  76  Conn. 
397,  53  Atl.  Rep.  863. 

In  Page  v.  Sun  Ins.  Office,  the  plaintiffs  held  poUcies  to 
amount  of  $40,000  on  lumber,  etc.,  covering  the  entire  prop- 
erty, situated  on  two  blocks,  known  as  the  easterly  and  westerly 
blocks,  respectively.  They  also  had  specific  insurance  to  amount 
of  $10,000  on  that  part  of  the  lumber,  etc.,  situate  on  the 
westerly  block.  The  fire  caused  a  loss  of  $30,982.02  on  the 
westerly  block  only.  The  defendant  had  one  of  the  specific 
policies  on  the  westerly  block  amounting  to  $2,500.  The  United 
States  Circuit  Court  of  Appeals,  enunciating  and  applying  the 
above  rule,  under  a  construction  of  Rule  1,  or  of  the  standard 
form,  and  rejecting  other  rules  urged  to  the  contrary  as  a  basis 
of  an  equitable  apportionment,  etc.,  held,  that  the  whole  amount 
of  insurance  was  $50,000,  and  that  the  defendant  was  liable 
only  for  2500/50000,  or  one-twentieth  of  the  loss,  amounting  to 
$1,549.10. 
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RULE  33. 

Same  Subject  —  How  Whole  Insurance  Determined  —  Inauranoe 

Itemised. 

Where  policies  cover  specific  sums  under  several 
specific  items,  and  another  policy,  by  a  general  or 
blanket  description,  covers  all  the  property  described 
under  one  item,  and  the  property  is  totally  destroyed 
to  a  value  less  than  the  total  insurance,  the  '*  whole 
amount  of  insurance  "  as  a  basis  of  apportionment  is 
determined  by  appropriating  so  much  of  the  blanket 
insurance  to  each  of  the  items  in  proportion  as  follows : 
as  the  value  of  the  whole  property  destroyed  is  to  the 
whole  blanket  insurance  so  is  the  value  destroyed  of 
each  item  to  the  insurance  on  each  item.  The  insur- 
ance on  each  item  under  the  blanket  policy  beiog  thus 
ascertained,  to  it  is  added  the  insurance  under  each 
item  in  the  other  policies,  the  result  giving  the  whole 
amount  of  insurance  as  to  each  item  as  the  basis  of 
apportionment.  The  liability  of  the  particular  com- 
pany is  then  determined  under  Rule  1  by  ratio  of 
amount  of  its  insurance  to  the  whole  amoimt  of  insur- 
ance on  each  item. 

Chandler  v.  Insurance  Co.,  70  Vt.  563,  41  Atl.  Bep.  502. 

In  this  case  the  defendant  company  covered  specific  sums 
on  three  items,  viz. :  $562.50  on  item  a,  $612.50  on  item  b,  and 
$325  on  item  c.  Plaintiffs  also  had  another  like  policy  for 
$262.50  on  item  a,  $375  on  item  b,  and  $112.60  on  item  c. 
He  also  held  blanket  policies,  insuring  same  property  under  one 
item  to  amount  of  $12,700.  Property  was  totally  destroyed,  loss 
being  full  value,  and  less  than  the  total  amount  of  insurance. 
The  loss  under  the  several  items  was  $3,491.48  on  a,  $6,230.37 
on  b,  and  $2,014  on  c,  making  a  total  loss  of  $11,736.55. 

The  court  said :  "  The  question  presented  is,  what  propor- 
tion of  the  loss  shall  the  respective  companies  pay?     The  rule 
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which  miiBt  be  applied  to  determine  this  is  a  legale  just^  and 
equitable  one,  and  is  found  in  the  policies.  It  is,  that  each 
company  shall  pay  such  proportion  of  the  loss  as  the  sum  insured 
by  it  bears  to  the  total  insurance.  The  difficulty  in  adjusting 
the  proportion  which  each  company  shall  pay  arises  from  the 
fact  that  some  of  the  policies  are  specific  and  others  blanket. 
As  by  the  terms  of  the  specific  policies  they  cannot  be  con- 
verted into  blanket  policies,  it  necessarily  follows  that  the  only 
way  in  which  the  loss  can  be  adjusted  is  to  turn  the  blanket 
policies  into  specific  ones,  i.  e.,  determine  how  much  of  the  full 
amount  of  a  blanket  policy  shall  be  apportioned  to  each  of  the 
three  respective  items,  according  to  their  respective  values.  The 
value  of  the  items  as  shown  by  the  loss  is  as  follows :  Item  a, 
$3,491.48;  item  b,  $6,230.37;  item  c,  $2,014.70,  equals 
$11,736.55. 

"Apportioning  the  amount  of  the  blanket  policies,  $12,700, 
upon  the  amount  of  the  loss  by  using  the  proportion,  as  the 
value  of  the  whole  property  is  to  the  whole  blanket  insurance, 
so  is  the  value  of  each  item  to  the  insurance  on  each  item,  we 
find  the  insurance  on  each  item  to  be :  Item  a,  $3,778.09 ;  item 
b,  $6,741.82;  item  c,  $2,180.09;  equals  $12,700,  and  the  total 
amount  of  the  insurance  on  each  item  to  be,  item  a,  $4,603.09  ; 
item  b,  $7,729.32 ;  item  c,  $2,617.59. 

"As  each  company  pays  in  the  ratio  that  the  amount  of  its 
policy  bears  to  the  total  amount  of  insurance,  the  defendant  is 
liable  in  respect  to  item  a,  $426.66;  item  b,  $493.73;  item  c, 
$250.14;  equals  $1,170.53,  the  amount  for  which  judgment 
was  entered  below.    The  judgment  was  correct  and  is  affirmed.'* 

In  this  case  the  Vermont  Supreme  Court  seems  to  adopt  and 
apply  in  substance,  or  principle,  what  is  known  as  the  Gris- 
wold  or  Kinnie  Rule  of  Apportionment,  which  is  to  the  same 
effect  when  there  are  blanket  and  specific  policies,  in  making 
the  amount  of  loss  as  to  the  several  subjects  or  items  the  basis 
of  ascertaining  the  whole  insurance  thereon;  until  one  of  two 
results  18  reached,  that  the  insured  receives  the  whole  amount  of 
his  loss,  or  the  policy  or  insurance  is  exhausted.  And  see 
Bule  35. 

RULE  34. 

Same  Subject  —  Insurance  Itemised. 

Where  one  policy  covers  property  by  general  or 
blanket  description  and  another  policy  covers  same  in 
separate  items,  with  separate  amounts  on  each  item. 
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the  items  upon  which  there  is  a  loss  should  be  taken 
up  in  the  order  of  the  greatest  losses,  the  whole  prop- 
erty being  divided  for  this  purpose  into  items  corre- 
sponding to  those  designated  in  the  specific  insurance ; 
in  computing  the  total  amount  of  insurance  upon  the 
first  item  the  full  amount  of  the  blanket  insurance  be 
applied  and  the  full  amount  of  any  given  blanket  pol- 
icy be  regarded  as  the  amount  of  insurance  upon  the 
item  under  such  policy;  in  respect  to  the  second  and 
subsequent  items  the  same  rule  should  be  adopted,  save 
that  the  total  amount  of  insurance  thereon  be  reduced 
by  the  amount  of  blanket  insurance  already  exhausted 
in  the  settlement  upon  former  items,  and  the  amount 
of  insurance  under  any  given  blanket  policy  likewise 
reduced  by  the  amoimt  thereof  used  in  prior  adjust- 
ments ;  the  loss  should  be  apportioned  according  to  the 
results  obtained  when  it  works  out  substantial  equity 
and  justice  to  all  concerned. 

Schmaelzle  v.  London  &  Lancashire  Ins.  Co.,  75  Conn.  397, 
53  Atl.  Bep.  863. 

It  would  seem  from  above  that  the  Connecticut  Supreme 
Court  adopts  substantially  what  is  known  as  the  Hartford  rule 
of  apportionment.  This  rule  as  it  had  been  used  and  recognized 
before  is  to  the  effect  that : 

Blanket  insurance  counts  for  its  full  amount  with  the  specific 
to  pay  the  loss  on  the  item  covered  by  specific  insurance  on 
which  there  is  the  largest  loss.  The  remainder  of  the  blanket 
insurance  after  deducting  amount  of  loss  thus  apportioned  to  it 
counts  with  the  specific  insurance  on  the  item  having  the  next 
largest  loss.  This  method  of  computation  is  followed  until  the 
loss  is  fully  paid,  or  the  compound  or  blanket  policy  is  ex- 
hausted. 

The  Schmaelzle  case  above  cited  being  the  latest,  and  the 
opinion  of  the  court  being  both  important  and  instructive  it 
is  here  inserted  as  follows: 

"  The  plaintiff  is  the  owner  of  premises  upon  which  stood  a 
brewery  and  shed.    In  the  brewery  were  machinery  and  stock. 
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Irpon  the  buildinge,  machinery,  and  stock  the  plaintiff  carried 
in  some  thirty-four  companies  insurance  against  fire  aggregat- 
ing $60,000  in  amount.  These  policies  were  all  of  the  standard 
form,  and  contained  the  following  provision:  'This  company 
shall  not  be  liable  under  this  policy  for  a  greater  proportion  of 
any  loss  on  the  described  property  *  ♦  ♦  than  the  amount 
hereby  insured  shall  bear  to  the  whole  insurance,  whether  valid 
or  not,  or  by  solvent  or  insolvent  companies,  covering  such 
property.  Thirty-one  of  the  policies,  covering  insurance  for 
$56,000,  were  of  the  kind  known  as  '  blanket '  or  '  compound  *' 
policies;  that  is,  they  insured  said  buildings,  machinery,  and 
stock  as  a  whole,  and  without  distributing  the  amoimt  of  the  in- 
surance among  the  several  items.  The  remaining  policies,  con- 
taining insurance  for  $5,000,  were  of  the  kind  known  as  '  spe- 
cific;' that  is,  the  amount  insured  thereby  was  distributed 
among  the  several  items  of  property,  a  specified  amount  to  each 
item.  Each  of  these  specific  policies  covered  in  the  whole  pre- 
cisely the  same  property  as  did  the  compound  insurance,  but 
distributively.  This  distribution  was  uniform  among  the  spe- 
cific policies,  and  was  among  four  separate  items,  to  wit,  the 
main  or  brewery  building,  stock,  machinery,  and  shed,  as  fol- 
lows: $1,634.88  on  the  brewery,  $1,839.21  on  the  stock, 
$1,498.64  on  the  machinery,  and  $27.24  on  the  shed.  A  fire 
damaged  the  brewery,  stock,  and  machinery.  The  sound  value 
of  the  property  injured  was  $59,982,  divided  as  follows:  Brew- 
ery, $20,586;  stock,  $11,085;  machinery,  $28,111,  and  shed, 
$200.  The  loss  by  fire  was  mutually  adjusted  at  $42,953,  dis- 
tributed as  follows:  Brewery,  $15,115;  stock,  $11,085;  ma- 
chinery, $16,753,  and  shed,  0. 

'^  It  is  conceded  that  the  assured  is  entitled  to  receive  from 
the  defendants  the  amotmt  of  his  loss  above  stated.  The  onlv 
question  in  the  case  is  one  between  the  several  defendants  as 
to  the  sum  which  each  should  pay.  Between  the  blanket  in- 
surers there  is  no  dispute,  and  between  the  specific  there  is 
none.  The  contention  is  between  the  two  classes  of  insurers, 
and  is  as  to  the  method  to  be  employed  in  the  apportionment  of 
the  loss  in  view  of  the  provisions  as  to  prorating  which  appear 
alike  in  all  the  policies  and  which  has  been  quoted.  It  is  clear 
that  the  compound  and  the  specific  insurance  must  be  brought 
together  in  the  prorating.  This  necessarily  involves  an  ad- 
justment by  separate  items,  and  the  application  in  some  way 
of  the  blanket  insurance  to  each  item  covered  by  specific  in- 
surance. The  question  is  as  to  how  this  shall  be  done.  The 
claim  of  the  blanket  insurers  is  that  their  policies  should,  for 
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the  purpose  of  the  distribution  of  the  loss^  be  converted  into 
specific  ones;  specific  amounts  under  the  policies  being  set  out 
to  each  item  upon  which  there  is  a  specific  insurance,  so  that, 
for  the  purpose  of  determining  the  amount  that  any  blanket 
policy  shall  contribute  toward  any  item  of  loss  upon  which 
there  is  a  specific  insurance  the  amount  of  the  blanket  policy's 
insurance  upon  such  item  and  the  total  amount  of  insurance 
thereon  shall  be  computed  upon  the  basis  thus  ascertained. 
The  methods  suggested  for  making  this  conversion  from  com- 
pound to  specific  are  two,  both  of  which  are  claimed  as  having 
the  approval  of  authority  and  experience.  One  method  is  to 
distribute  the  amount  of  the  blanket  policy  over  the  property 
insured  by  it  so  that  the  items  bearing  specific  insurance  shall 
be  credited  with  insurance  to  such  a  proportionate  amount  of 
the  whole  as  the  sound  value  of  the  specific  item  bears  to  the 
sound  value  of  the  whole.  The  other  is  to  make  this  conver- 
sion upon  the  basis  of  the  respective  losses  upon  the  property 
insured.  The  specific  insurers,  upon  the  other  hand,  contend 
that  there  should  be  no  such  conversion,  but  that  in  adjusting 
each  item  of  loss  the  total  amount  of  insurance  thereon  and  the 
amount  insured  by  each  blanket  policy  be  determined  by  in- 
cluding the  entire  amount  of  the  compound  insurance  which  has 
not  been  previously  exhausted  in  adjusting  some  other  item. 
The  widely  differing  results  to  which  the  two  claims  might  lead 
are  apparent.  In  making  these  claims  and  others  which  are 
incidental  to  them,  all  the  parties  concede  that,  whatever  general 
rule  of  apportionment  of  loss  may  be  adopted,  it  must,  in  so 
far  as  it  is  not  directly  prescribed  by  the  contract,  yield  in  case 
of  need  to  the  interests  of  the  assured.  The  first  requisite  of 
any  method  of  apportionment  sought  to  be  applied  must  be  the 
assured's  protection  to  the  full  extent  of  his  rights  under  his 
policies.  Any  method  which,  in  a  given  case,  fails  to  afford  him 
the  full  measure  of  his  just  indemnity  must  give  place  to  an- 
other which  will.  In  the  present  case  the  plaintiff  has  no  con- 
cern as  to  which  of  the  suggested  modes  be  adopted  in  distribut- 
ing his  loss  among  his  insurers.  The  interests  of  the  latter  are 
alone  involved.  The  whole  question  arises  out  of  the  applica* 
tion  to  the  facts  of  the  case  of  the  provisions  of  the  prorating 
clause  in  the  policies.  Each  insurer  has  not  entered  into  an  un- 
qualified obligation  to  indemnify  the  assured  to  the  extent  of 
his  loss,  or  to  the  extent  of  his  loss  limited  to  the  amount  of  the 
policy.  It  has  made  a  contract  which  gives  it,  as  against  the 
assured,  a  benefit  arising  from  coinsurance.     It  stipulates  that 

its  liability  shall  be  limited  in  amount  dependent  upon  the  ex- 
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istence  and  amotmt  of  such  coinsurance.  The  policy  expressly 
states  how  its  liability  shall  be  detennined.  The  question, 
therefore,  becomes  one  of  contract  construction.  It  is  not  one 
of  equitable  determination  in  the  absence  of  an  agreement,  as 
was  the  case  in  certain  of  the  adjudicated  cases.  We  are  not 
called  upon  to  adjust  the  equities  between  coinsurers,  one  hav- 
ing paid  more  than  his  fair  share  of  the  loss.  We  are  not 
dealing  with  the  doctrine  of  subrogation.  The  parties  have 
recorded  their  agreement,  and  we  have  only  to  determine  its 
meaning  and  enforce  it. 

''The  policy  provision,  to  restate  its  pertinent  portion,  is: 
*  This  company  shall  not  be  liable  under  this  policy  for  a  greater 
proportion  of  any  loss  on  the  described  properly  ♦  ♦  ♦ 
than  the  amount  hereby  insured  shall  bear  to  the  whole  in- 
surance.^ It  is  thus  provided  that  the  mode  to  be  employed  in 
determining  the  extent  of  liability  is  purely  a  mathematical 
one,  involving  the  stating  of  a  problem  in  simple  proportion. 
The  three  known  terms  of  the  proportion,  from  which  the  fourth, 
to  wit,  the  amount  of  the  liability  u^der  the  given  policy,  is  to 
be  deducted,  are  stated  to  be  the  whole  insurance,  the  amount 
insured  under  the  policy,  and  the  loss.  The  loss  is  in  this 
case  an  ascertained  sum.  In  any  it  is  a  determinable  one. 
Where  the  given  policy  is  a  specific  one,  the  second  term  is  also 
a  definite  one,  and  only  the  first  remains  open  to  question. 
If  the  given  policy  is  a  blanket  one,  then  both  the  first  and 
second  terms  are  subject  to  dispute.  An  answer  to  a  single  ques- 
tion, however,  resolves  all.  That  question  which  thus  stands 
out  as  the  controlling  one  in  the  situation  is  thus  seen  to  be  this : 
'By  the  terms  of  a  blanket  policy,  what  amount  of  insurance 
attaches  to  each  item  embraced  within  the  insurance?'  The 
answer  to  this  question  is  not  a  hidden  one.  The  characteristic 
features  of  a  blanket  policy  are  well  understood.  Its  very  es- 
sence is  that  it  covers  to  the  full  amount  every  item  of  prop- 
erty described  in  it.  If  the  loss  on  one  portion  or  item  of  the 
property  exhausts  the  full  amount  of  the  policy,  the  whole  in- 
surance must  be  paid.  There  can  be  no  apportionment  of  it. 
In  the  absence  of  a  prorating  clause,  one  blanket  insurer  among 
many  insurers,  whether  blanket  or  specific,  may  be  sued,  and 
he  must  pay  the  whole  loss,  if  it  is  not  in  excess  of  his  policy. 
His  payment  will  give  him  certain  equitable  rights  of  con- 
tribution as  against  his  coinsurers,  but  his  legal  obligation  to 
pay  the  assured  cannot  be  questioned.  The  contract  holds  him 
to  that.  These  principles  are  elementary.  It  is  in  such  particu- 
lars as  these  that  blanket  policies  differ  from  specific.      The 
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difference  is  one  which  inheres  in  the  nature  of  the  two  con- 
tractSy  and  has  its  recognition  in  the  accepted  advantages  of  a 
blanket  policy  to  the  assured  and  its  disadvantages  to  the  in- 
surer,  and  in  the  more  exacting  terms  which  are  customarily 
demanded  for  its  issue.  The  answer  to  our  question  must, 
therefore,  be  that  the  whole  amount  insured  by  a  blanket  policy 
attaches,  and  invariably  attaches  to  each  item  thereimder.  The 
blanket  insurers  concede  the  peculiar  character  which,  in  general, 
inheres  in  such  policies,  but  they  say  that  for  the  purpose  of  the 
contributing  clause  they  are  entitled  to  an  apportionment  of 
their  insurance  in  cases  of  adjustment  in  connection  with  spe- 
cific insurers.  We  fail  to  see  anything  in  this  claim  but  an 
appeal  from  the  contract  made  to  assumed  principles  of  fair- 
ness and  eqmty.  It  certainly  does  not  rest  on  any  logical 
foundation.  The  palpable  answer  to  it  is  found  in  the  fact  that 
the  question  is  one  of  legal  construction  of  an  express  con- 
tract obligation,  and  not  of  equitable  determination.  The 
parties  having  made  a  contract,  the  courts  are  powerless  to 
change  it.  What  the  blanket  insurers  ask  is,  in  effect  that  there 
be  read  into  their  policies  a  provision  which  is  not  there.  Had 
the  parties  wished,  this  provision  might  easily  have  been  in- 
corporated. It  was  not,  and  the  contract  must  stand  as  made. 
^^  We  have  thus  far  discussed  the  question  at  issue  as  one  of 
reason,  and  not  of  authorily.  The  analogous  cases  are  few. 
They  are,  however,  to  be  found.  Concerning  them  it  has  to  be 
confessed  that  the  majority  which  have  arisen  under  the  opera- 
tion of  the  prorating  clause  have  adopted  the  compound  insurers' 
view.  It  is  noticeable,  also,  that  of  these  all  save  a  few  state  the 
proposition  as  a  dictum,  or  imply  its  correctness  without  argu- 
ment or  reason  therefor.  Such  are  the  cases  of  Blake  v.  Insur- 
ance Co.,  12  Gray  (Mass.),  272;  Cromie  v.  Insurance  Co.,  16  B. 
Mon.  (Ky.)  432 ;  Lesure  Lumber  Co.  t;.  Mutual  Pire  Ins.  Co.,  101 
Iowa,  614,  70  N.  W.  Rep.  761.  In  Chandler  v.  Insurance  Co.,  70 
Vt.  562,  41  Atl.  Rep.  602,  the  court  attempts  to  give  a  reason  for 
this  position.  It  is  contained  in  these  words  only :  *As  by  their 
terms  the  specific  policies  cannot  be  converted  into  blanket  pol- 
icies, it  necessarily  follows  that  the  only  way  in  which  the  loss  can 
be  adjusted  is  to  turn  the  blanket  policies  into  specific  ones.'  This 
is  a  clear  case  of  non  sequitur.  The  syllogism  involved  assumes 
for  its  major  premise  the  existence  of  a  necessity  which  does 
not  exist.  It  is  practically  as  simple  to  adjust  a  loss  by  not 
apportioning  as  by  apportioning  tiie  blanket  insurance.  In 
Odgen  V.  Insurance  Co.,  60  N.  Y.  388,  10  Am.  Rep.  492,  the 
court  finds  its  reason  in  the  fact  that  it  was  unreasonable  to 
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assume  that  any  of  the  parcels  included  in  the  blanket  insur- 
ance was  over  insured  where  the  total  insurance  was  not  in  excess 
of  the  total  value.  What  method  of  adjustment  this  argument 
would  have  led  the  court  to  adopt  had  concurrent  compound 
policies  for  different  gross  sums  been  involved  was  not  stated. 
An  assumption  of  that  situation  sufficiently  discloses  the  fallacy 
of  the  case.  Of  all  these  cases  it  is  to  be  observed  that  none 
attempt  to  lay  down  a  rule  of  universal,  or  even  general,  ap^ 
plication.  They  treat  each  case  of  itself,  conceding  that  in  the 
next  the  rule  might  not  apply.  The  trouble  has  been  that  in 
ignoring  the  contract  all  has  been  left  to  arbitrary  and  uncer- 
tain action,  which  fairness  and  equity  in  the  given  cases  seemed 
to  dictate.  In  Page  v.  Insurance  Co.,  20  C.  C.  A.  397,  74  Fed. 
203,  33  L.  B.  A.  249,  the  other  side  of  this  question  is  dis- 
tinctly avowed.  The  decision  is  put  squarely  upon  the  terms 
of  the  contract.  The  argument,  although  brief,  is  substantially 
that  which  has  guided  us.  Jn  Sherman  v.  Insurance  Co.,  39 
Wis.  104,  also,  this  doctrine  receives  at  least  implied  sanction. 

"  One  other  point  remains  to  be  considered.  As  the  exist- 
ence of  the  specific  policies  compels  the  adjustment  of  the  loss 
by  items,  these  items  must  be  taken  up  in  some  order.  This 
order  might  very  materially  affect  the  result  both  as  respects 
the  companies  and  the  insured,  since  that  portion  of  a  blanket 
policy  which  is  exhausted  in  the  settlement  upon  the  first  item 
no  longer  remains  to  be  applied  to  the  second  item,  and  so  on 
through  the  list.  This  matter  of  order  is  one  upon  which  the 
policies  in  suit  and  policies  ordinarily  are  silent.  Evidently 
nothing  remains  but  some  arbitrary  selection,  in  which  the 
considerations  influencing  a  choice  should  be  what,  on  the  whole, 
under  the  conditions,  best  satisfies  the  ends  of  fairness  and  jus- 
tice as  between  the  companies,  the  assured  being  given  his  right- 
ful amount  of  indemnity.  A  little  study  of  the  peculiar  situa- 
tions which  may  arise  may  convince  one  that  no  rule  of  universal 
and  unvarying  application  can  be  safely  laid  down.  Whether 
one  suggests  the  order  of  the  greatest  losses,  or  of  the  least 
losses,  or  the  order  of  enumeration  in  the  special  insurance,  or 
an  order  to  be  determined  bv  lot  —  two  at  least  of  which  methods 
appear  to  have  been  used  —  or  some  other  order,  he  will  quite 
likely  be  met  with  an  assumed  situation  in  which  his  svstem 
seems  to  fail  to  fully  accomplish  equity  and  justice.  Fortu- 
natelv,  we  have  no  need  to  search  for  a  universal  rule.  In  the 
present  case  it  matters  not  to  the  assured,  and  little  to  the  in- 
surers, what  order  of  adjustment  is  adopted.  The  order  first 
indicated,  to  wit,  that  of  the  greatest  losses,  is  one  which,  as  a 
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general  rule,  has  Bome  considerations  in  its  favor.  In  this  case 
it  works  out  substantial  equity  and  justice  to  all  concerned.  We. 
therefore,  select  it  for  the  purposes  of  this  case  as  on  the  whole 
the  best. 

"  The  Superior  Court  is  advised  that  in  the  adjustment  of 
the  plaintiff's  loss,  and  its  apportionment  among  the  defendant 
companies,  the  items  upon  which  there  was  loss  be  taken  up  in 
order  of  the  greatest  losses,  the  whole  property  being  divided 
for  this  purpose  into  items  corresponding  to  those  designated 
in  the  specific  insurance;  that  in  computing  the  total  amount 
of  insurance  upon  the  first  item  the  full  amount  of  the  blanket 
insurance  be  applied,  and  that  the  full  amount  of  any  given 
blanket  policy  be  regarded  as  the  amount  of  insurance  upon  the 
item  under  such  policy;  that  with  respect  to  the  second  and 
subsequent  items  the  same  rule  be  adopted,  save  that  the  total 
amount  of  insurance  thereon  be  reduced  by  the  amount  of 
blanket  insurance  already  exhausted  in  the  settlement  upon 
former  items,  and  the  amount  of  insurance  under  any  given 
blanket  policy  likewise  reduced  by  the  amount  thereof  used  in 
prior  adjustments,  and  that  judgment  be  rendered  against  the 
several  defendants  according  to  the  results  thus  obtained.  The 
other  judges  concurred.^' 

RULE  35. 

Gonstniction  of  "  Described  Property  "  and  "  Goverlng  Such  Prop- 
erty "  —  Blanket  Policy. 

The  phrases  **  described  property  '*  and  **  covering 
such  property  ' '  in  the  apportionment  clause  ( see  Rule 
1)  are  construed  in  their  relation  to  the  word  **  loss,'' 
and  refer  to  and  are  applied  to  property  damaged  and 
destroyed.  The  construction  in  case  of  a  blanket  pol- 
icy is  that  in  case  of  loss  the  company  is  not  liable  for 
a  greater  proportion  of  it  than  the  amount  insured  by 
its  policy  bears  to  the  whole  insurance  on  the  property 
destroyed. 

Lesure  Lumber  Co.  v.  Mutual  Ins.  Co.,  101  Iowa,  514,  70 
N.  W.  Rep.  761. 

In  this  case  the  court  says :  "  The  policy  in  suit  was  for  the 
sum  of  $10,000,  and  covered  all  the  lumber  in  three  yards  owned 
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by  the.  plaintiff,  and  referred  to  as  the  ^ north  yard/  'south 
yard/  and  'yard  north  of  Seventh  street/  The  entire  insur- 
ance on  the  lumber  in  the  three  yards  amounted  to  $115,000. 
Policies  to  the  amount  of  $14,500,  called  'blanket  policies/ 
including  that  in  suit,  covered  all  the  lumber  in  the  three 
yards.  In  addition,  there  was  specific  insurance  to  the  amount 
of  $54,000  on  the  lumber  in  the  north  yard,  and  to  the  amount 
of  $46,500  on  the  lumber  in  the  south  yard.  The  lumber  in 
the  yard  last  named  was  iminjured.  The  loss  sustained  in  the 
other  two  yards  was  $74,478.85,  while  the  blanket  and  specific 
insurance  upon  the  property  lost  was  but  $68,500.  The  defend- 
ant contends  that  its  liability  for  the  loss  is  as  $10,000,  the 
amount  of  its  policy,  is  to  $115,000,  the  total  amount  of  insur- 
ance on  the  three  yards,  or  for  two-twenty-thirds  of  $74,478.85. 
It  tendered  to  the  plaintifl:  that  amount,  $6,476.42,  with  interest 
from  the  termination  of  sixty  days  from  the  notice  and  proof 
of  loss  to  the  date  of  the  tender.  The  plaintiff  contends  that 
this  is  not  a  case  for  the  application  of  any  rule  of  apportion- 
ment; that,  as  the  value  of  the  property  lost  was  greater  than 
the  insurance  upon  it,  the  defendant  is  liable  for  the  full  amount 
of  its  policy  and  interest  —  and  the  District  Court  so  held.  The 
policy  was  designed  to  secure  the  plaintiff  against  loss  by  fire  in 
any  or  all  of  the  yards  to  the  full  amount  of  the  policy.  It 
covered  all  of  the  property  which  was  destroyed,  and  if  it  is  paid 
in  full,  it  will  not  fully  compensate  the  plaintifl  for  the  loss 
sustained.  In  ascertaining  the  amount  of  insurance,  for  the 
purpose  of  an  apportionment,  it  would  be  just,  in  the  absence 
of  a  stipulation  to  the  contrary,  to  consider  only  the  insurance  on 
the  property  injured  or  destroyed;  and  it  will  be  presumed,  in 
the  absence  of  a  showing  to  the  contrary,  that  the  parties  to  the 
contract  intended  to  provide  for  a  just  result.  The  language 
they  used  does  not  necessarily  mean  that  in  case  of  loss  the  de- 
fendant should  only  be  liable  for  such  proportion  of  it  as  the 
amount  it  insured  was  to  the  total  insurance  on  all  of  the  prop- 
erty described  in  its  policy,  whether  the  concurrent  insurance 
was  on  all  of  the  property,  or  only  a  part  of  it.  We  think  a 
permissible,  and  the  correct,  interpretation  of  the  policy  is  that 
in  case  of  a  loss  the  defendant  was  not  to  be  liable  for  a  greater 
proportion  of  it  than  the  amount  of  its  policy  bore  to  the  total 
insurance  on  the  property  insured*  or  destroyed.     It  is  true, 

*  This  word  is  probably  misprint  for  "  injured/*     See  last 
sentence. 
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the  words  'described  property/  if  not  modified,  refer  to  all  of 
the  property  covered  by  the  policy,  and  the  phrase  'covering 
such  property'  is  equally  comprehensive;  but  considered  in 
their  relation  to  the  word  'loss,'  and  the  purpose  for  which 
the  policy  was  issued,  we  are  of  the  opinion  that  they  should 
be  held  to  refer  to  property  which  should  be  injured  or 
destroyed/' 

RULE  36. 
▲pportiozunent  XTnder  Lloyds  Policy. 

In  apportioning  a  loss  under  a  Lloyds  policy,  while 
the  policy  itself  in  the  aggregate  may  bear  only  its 
proportionate  share  of  the  entire  loss,  the  several  sub- 
scribers are  each  liable  to  full  extent  of  his  liability  as 
limited  in  the  policy,  and  if  any  pays  more  than  his 
proper  share,  as  between  themselves,  he  has  right  of 
contribution  as  against  his  associates. 

McAllister  v.  Hoadley,  76  Fed.  Rep.  1000;  Sumner  v,  Piza, 
91  Fed.  Hep.  677.  And  see  Cook  v,  Loew,  34  Misc.  276,  69 
N.  Y.  Supp.  614. 

RULE  37. 
Effect  of  Statute  fixing  Amount  of  Loss  —  Coinsurance. 

Where  there  is  a  statute  applicable  fixing  the  meas- 
ure of  damage  in  case  of  destruction  of  real  property, 
and  same  is  wholly  destroyed  by  fire,  the  apportion- 
ment clause  or  condition  in  the  policies  is  inoperative ; 
each  company  is  liable  for  the  full  amount  of  its  pol- 
icy, each  having  consented  to  the  other  insurance;^ 
but  a  coinsurance  clause  may  be  binding  on  the 
assured.^ 

1.  Havens  v.  Germania  Ins.  Co.,  123  Mo.  403,  27  S.  W.  Rep. 
718,  24  Ins.  L.  J.  321 ;  subsequent  appeal,  135  Mo.  649,  37  S. 
W.  Rep.  497;  Continental  Ins.  Co.  v.  McCuUoch,  15  Tex.  Civ. 
App.  190,  39  S.  W.  Rep.  374;  Barnard  v.  National  Ins.  Co.,  38 
Mo.  App.  106;  Home  Ins.  Co.  v.  Weed,  55  Nebr.  146,  75  N.  W. 
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Rep.  539;  Phoenix  Ins.  Co.  v.  Peak  (Ky.),  47  S.  W.  Rep.  1089; 
Erb  V.  Fidelity  Ins.  Co.,  99  Iowa,  727,  69  N.  W.  Rep.  261.  And 
see  Western  Assur.  Co.  v.  Phelps,  77  Miss.  625,  27  So.  Rep.  745. 

2.  Firemen's  Fund  Ins.  Co.  v.  Pekor,  106  Ga.  1,  31  S.  E.  Rep. 
779.  For  apportionment  of  loss  to  a  building  under  the  South 
Carolina  statute,  see  Cave  v.  Home  Ins.  Co.,  67  S.  C.  347,  35 
S.  E.  Rep.  577. 

The  application  of  this  rule  may  depend  upon  the  wording  of 
the  statutes.  See  Missouri  and  ottier  statutes  in  chapter 
twelfth. 

RULE  38. 
Old  Bules  Sejeeted  by  Coui'ti  whan  in  Gk>nfliet  with  Contract. 

There  is  no  such  thing  under  the  standard  forms  as 
the  Jones  Rule,  Smith  Rule,  Finn,  Albany,  Beading, 
and  other  old  rules  called  by  various  names.  There  is 
only  one  legal  rule  of  apportionment  when  the  three 
necessary  terms  are  ascertained,  and  that  is  prescribed 
in  the  standard  forms  (see  Rule  1).  The  old  rules  are 
rejected  by  the  courts  whenever  they  come  into  con- 
flict with  the  application  of  Rule  1,^  which  may  itself 
be  superseded  by  an  agreement  or  stipulation  that  a 
verdict  against  one  company  shall  be  for  full  amount 
of  the  loss,  to  be  apportioned  among  the  companieg 
interested,  and  judgment  entered  against  each  for  its 
proportionate  loss.^ 

1.  Page  r.  Sun  Ins.  Office,  74  Fed.  Rep.  203,  20  C.  C.  A. 
397,  33  L.  E.  A.  249,  affg.  64  Fed.  Eep.  194;  Chandler  v.  In- 
surance Co.,  70  Vt.  663,  41  Atl.  Eep.  602 ;  Schmaelzle  v.  London 
&  Lancashire  Ins.  Co.,  76  Conn.  397,  63  Atl.  Eep.  863, 
citing  Page  v.  Sun  Ins.  Office,  74  Fed.  Eep.  203,  20  C.  C.  A. 
397,  33  L.  E.  A.  249,  aflfg.  64  Fed.  Eep.  194.  And  see  American 
Central  Ins.  Co.  v.  Heath,  29  Tex.  Civ.  App.  445,  69  S.  W. 
Eep.  235. 

2.  Caledonian  Ins.  Co.  v.  Traub,  80  Md.  214,  30  Atl.  Eep. 
904. 

In  ascertaining  the  amount  of  insurance  and  the  amount  of 
the  whole  insurance,  as  two  of  the  essential  terms  of  the  pro- 
portion, in  cases  where  there  are  compound  or  blanket  and 
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specific  policies,  the  courts  seem  to  be  inclined  to  adopt  the 
principles  as  may  be  just  or  necessary  in  the  particular  case, 
of  what  has  been  known  as  the  Gromie  rule  (see  Bules  14  and 
15),  or  the  Qriswold  or  Kinnie  or  Hartford  rule  (see  Eules 
33  and  34).  Not  that  any  one  of  these  is  applicable  and  au- 
thoritative in  all  cases,  but  that  the  judges  resort  to  either  when 
the  other  in  application  does  not  indemnify  the  insured,  or  does 
not  accomplish  substantial  justice  to  all  concerned,  upon  rea- 
sonable construction  of  the  terms  of  the  contracts.  The  amount 
of  the  insurance,  and  not  the  amount  or  value  of  the  property 
insured,  is  always  the  basis  of  apportionment,  unless  (1)  it  is 
necessary  to  deduct  value  or  amount  of  loss  to  a  certain  sub- 
ject to  ascertain  the  amount  of  the  insurance  as  to  balance  of 
property,  to  remove  the  difficulty  caused  by  not  having  itemized 
the  insurance  as  to  its  amount  in  the  policy  (see  Rule  14),  or 
(2)  where  the  basis  of  the  apportionment  is  changed  by  specific 
provision.  (Christian  v.  Niagara  Ins.  Co.,  101  Ala.  634,  14 
So.  Eep.  374,  23  Ins.  L.  J.  851.) 

RULE  39. 

Apportionnwiit  Hust  be  Pleaded  as  a  Defense. 

If  company  desires  to  avail  itself  of  apportionment 
clause  in  limitation  of  its  liability  it  must  be  pleaded 
by  it  as  a  defense.  It  is  not  necessary  that  a  com- 
plaint should  state  the  amount  of  other  insurance. 

Ermentrant  v.  American  Ins.  Co.,  60  Minn.  418,  62  N".  W. 
E^p.  543 ;  JRtna.  Ins.  Co.  v.  McLead,  57  Kans.  95,  45  Pac.  Rep. 
73,  25  Ins.  L.  J.  669.  A  complaint  may  state  the  other  insur- 
ance.   Continental  Ins.  Co.  v.  Coons,  14  Ky.  L.  Rep.  136. 

The  confusion  in  connection  with  the  subject  of  apportion- 
ment of  loss  has  its  origin  in  the  fact  that  prior  to  the  insertion 
of  the  apportionment  clause  in  the  policies  it  was  governed 
by  the  doctrine  in  equity  of  contribution  as  between  the  com- 
panies. That  caused  diversity  in  the  number  of  equitable  rules, 
devised  by  interested  parties,  unrestrained  by  contract,  having 
their  primary  object  in  composition,  design,  and  application 
to  shift  the  burden  of  loss  from  one  company  to  another.  There 
have  been,  perhaps,  as  many  as  ten  or  a  dozen  different  or  vary- 
ing so-called  rules,  occasionally  identified  by  names  of  their 
authors,  invoked  or  made  use  of  by  the  companies  according 
to  changeable  circumstances  in  each  case,  to  obtain  relief  as 
against  each  other.     Indeed,  it  is  so  frankly  admitted  by  a 
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well-known  author  among  insnrance  companies  and  their  rep- 
resentatives (Griswold),  who  says:  "The  entire  matter  being 
left  to  the  adjuster  to  adopt  such  method  as  may  at  the  moment 
seem  to  him  most  advantageous  for  his  company/^  When  the 
companies  have  been  usually  represented  by  almost  as  many 
adjusters  or  special  agents  as  there  are  companies  it  is  not 
necessary  to  point  out  or  dwell  upon  the  result  in  difference  of 
opinion  and  application  of  the  old  rules.  It  is  the  continued 
and  persistent  attempt  under  modem  and  existing  conditions 
to  apply  these  old  rules,  with  their  varying  effects  or  results, 
in  behalf  of  the  companies,  and  rather  as  between  the  com- 

!)ames  on  the  loss  than  as  between  the  insured  and  the  particu- 
ar  company,  that  has  so  largely  contributed  to  the  problem 
and  confusion  created  by  nonconcurrent  policies. 

With  the  insertion  of  the  apportionment  clause  in  the  poli- 
cies, the  question  ceased  to  be  one  of  contribution  in  equity  as 
between  the  companies  and  became  strictly  one  of  apportion- 
ment in  law,  as  between  the  insured  and  each  company  under 
their  several  policies  or  contracts.  In  effect  the  companies  on 
payment  of  a  loss  severally  contribute  for  that  purpose,  and 
in  that  limited  sense  it  is  still  true  it  is  contribution,  but  the 
practical  material  distinction  is  that  apportionment  is  not  gov- 
erned by  the  equitable  doctrine  or  rules  of  contribution  as  be- 
tween them,  but  by  the  construction  of  the  contract  as  between 
the  insured  and  the  several  companies.  So  far  as  the  insured 
is  concerned  these  old  rules  had  and  have  no  binding  force 
whatever,  or  at  least  have  none  whenever  they  conflict  with  the 
language  of  the  policies  as  construed  by  the  courts.  Their 
further  consideration  or  insertion  here  would  serve  no  useful 
purpose  as  they  do  not  agree  either  in  expression  or  application. 
The  material  inquiries  in  all  cases,  whether  by  the  adjuster, 
special  agent,  the  company,  insured,  or  the  court,  and  whether 
the  policies  be  concurrent  or  nonconcurrent,  blanket,  compound, 
or  specific,  are,  not  whether  any  one  of  the  old  rules  applies 
or  can  be  made  to  apply  in  the  interest  of  any  particular  com- 
pany or  set  of  companies,  but  are  under  the  express  terms  of 
the  policies  or  contracts: 

(1)  What  is  the  amount  of  the  loss  on  the  described  property? 

(2)  What  is  the  amount  of  insurance  thereon  by  the  particu* 
lar  policy? 

(3) What  is  the  whole  insurance  covering  such  property? 

(4)  Is  there  any  special  agreement  or  condition  written  upon 
or  attached  to  the  policy  or  policies,  modifying,  limiting  or  a/- 
fecting  the  above  elements,  and^  if  so,  to  what  extent,  if  any? 
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When  all  these  elements  are  ascertained  or  determined  from 
the  facts  and  by  construction  of  the  contract  the  apportion- 
ment becomes  an  application  of  the  arithmetical  rules  of  pro- 
portion, by  the  terms  of  the  policy. 

As  the  whole  insurance  is  to  the  amount  of  insurance  by  the 
particular  policy  so  is  the  amount  of  loss  to  the  amount  of  the 
particular  liability.  For  instance  if  it  be  ascertained  or  deter- 
mined that  the 

Loss  amounts  to  $1,500. 

Insurance  by  the  particular  policy,  $1,000. 

Whole  insurance  to  $3,000  the  proportion  would  be  stated 

and  solved  as  follows: 

3000  :  1000  :  :  1600  :  amount  of  liability ;  or 

1000x1500       ^„^.  ,.  ,  .,.. 
^^^^— =  $500habihty; 

or  the  proportion  can  be  stated  and  solved  as  follows  : 

As  the  amount  of  insurance  by  particular  policy  is  to  the 

whole  insurance,  so  is  the  amount  of  particular  liability  to  the 

amount  of  loss ;  that  is  to  say, 

1000   :  3000   :   :  amount  of  liability   :  1500;  or 

1000x1600      ^^^^  ,.  ,.,.^ 
^^^^  =  $500  1iabihty. 

If  the  loss  equals  or  exceeds  the  insurance  upon  the  subject, 

obviously  the  company  or  policy  is  liable  for  its  full  amount  of 

insurance  upon  that  subject,  thus : 

3000  :  1000  :  :  3000  :  amount  of  liability ;  or 

1000x3000      ^^^^^ 
-^5^^  =  $1000;  or 

1000   :  3000   :   :  amount  of  liability   :  3000;  or 

i22o^=4Siooo. 

3000 
So  the  percentage  of  liability  can  be  ascertained  by  applica- 
tion of  same  arithmetical  rules : 

As  the  whole  insurance  is  to  the  amount  of  loss,  so  is  100  to 
the  percentage  of  liability ;  or, 

3000  :  1500  :  :  100  :  percentage  of  liability;  or 

1500  X 100       „_       ^_^ 
30^^  =  50j^,  or  $500 ;  or 

1500  :  3000  :  :  percentage  :  100 

.1500x100      ^^.       ^^^ 
— — — - —  =  50fi,  or  $500. 
3000  ^' 
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So  if  any  three  of  the  above  terms  are  ascertained  or  deter- 

mined,  the  other  may  be  found  by  application  of  the  same  rules^ 

thus: 

3000  :  1000  :  :  ?  :  600;or 

600  X  3000      ^, ^^^  ^    ,  , 

— -iCHui — =*1500,  amount  of  loss. 

3000  :  ?  :  :  1500  :  500;  or 

3000  X  500   A,  ^^^  T   V  x»   -n  I 
—      =  $1000,  Ins.  by  Par.  Pol. 

luUU 

?  :  1000  :  :  1500  :  500;  or 

1000  X 1500   ^^^^^   ,  ,  . 

—  ^=  $3000,  whole  insurance. 


600 

These  statements  are  all  put  in  their  simplest  form  to  make 
clear  the  underlying  principle  or  rule  of  apportionment,  which 
applies  to  all  cases,  by  the  terms  of  the  contract,  and  in  modem 
times  is  so  invariably  construed  by  the  courts,  though  they  may 
differ  in  construction  and  application.* 

While  impossible  or  impracticable  to  insert  a  statement  of  all 
the  various  complications  arising  from  nonconcurrent  forms 
or  descriptions,  or  from  compound  or  blanket  and  specific  pol- 
icies, perhaps  those  most  frequently  to  be  found  in  experience 
are  in  substance  as  follows : 

(1)  Wlien  one  policy  covers  property  under  a  general  or 
blanket  description,  and  the  other  policy  or  policies  cover  the 

*  The  arithmetical  rules  of  proportion  are : 

,(1)  If  three  terms  of  a  proportion  are  given  the  fourth  may 
be  found,  if  it  is  an  extreme,  by  dividing  the  product  of  the 
means  by  the  given  extreme ;  or  if  it  is  a  mean,  by  dividing  the 
product  of  the  extremes  by  the  given  mean. 

(2)  Tlie  first  and  fourth  terms  of  a  proportion  are  called  the 
extremes ;  the  second  and  third  terms,  the  means. 

(3)  Write  the  required  term  as  (?)  in  the  fourth  place,  and 
the  term  having  the  same  unit  value  in  the  third  place;  then 
consider,  from  the  nature  of  the  question  whether  the  fourth 
term  is  greater  or  less  than  the  third ;  when  greater,  place  the 
less  of  the  remaining  terms  in  the  first  place,  and  when  it  is 
less  place  the  greater  term  there,  and  the  remaining  term  in 
the  second  place;  then  multiply  the  second  and  third  terms  to- 
gether and  divide  their  product  by  the  first.  If  the  first  and 
second  terms  have  different  units  they  must  first  be  reduced  to 
the  same  unit;  if  the  third  term  is  a  compound  denominate 
number,  it  must  be  reduced  to  its  smallest  unit. 
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same  property,  and  also  other  or  additional  property,  but  not 
separated  or  itemized  in  the  amount  of  insurance  thereon. 

(2)  Same  as  the  first,  except  that  the  other  policy  does  have 
the  other  or  additional  property  itemized  in  the  amount  of  in- 
surance thereon. 

(3)  Same  as  the  first,  except  that  the  other  policy  has  the 
entire  property,  both  the  same  and  additional,  itemized  as  to 
the  amount  of  insurance  on  each  item. 

(4)  Same  as  the  first,  except  that  the  other  policy  covers  the 
same  property  only  and  by  itemized  description,  with  certain 
amount  of  insurance  on  each  item. 

To  undertake  to  say  just  what  rules  will  be  applied  to  these 
several  cases  with  their  possible  variations  would  require  more 
assurance  than  the  writer  possesses.  It  might  be  suggested, 
however,  that  as  to  the  first,  if  there  is  to  be  any  apportionment 
nt  all,  it  would  necessarily  seem  to  be  as  provided  under  Rules 
12-15.  As  to  the  other  cases,  if  there  is  confiict  in  the  appli- 
cation of  all  the  rules,  that  rule  would  probably  be  adopted  by 
the  courts,  in  construing  the  language  of  the  policies  to  ascer- 
tain or  determine  the  three  necessary  elements  of  the  proportion 
as  preliminary  to  the  determination  of  the  fourth, —  which 
favors  the  insured,  unless  he  has  by  special  contract  or  condition 
agreed  to  stand  part  of  the  loss  himself.  (See  Rules  1,  11, 
23,  30.     And  see  "  Construction.'') 

The  truth  is  that  the  insured  is  very  much  at  fault  in  ob- 
taining insurance  from  different  companies,  under  different  de- 
scriptions. He  has  a  perfect  legal  right  to  do  so,  but  it  is  not 
to  his  interest,  because  in  the  event  of  loss  the  matter  of  its 
adjustment  and  payment  are  frequently  complicated  and  de- 
layed by  difference  of  opinion  as  to  its  proper  apportionment. 
Wlion  the  policies  read  precisely  the  same,  as  they  should,  the 
apportionment  becomes  comparatively  simple  in  application, 
with  little  or  no  room  for  difference  of  opinion.  The  insured 
is  himself  primarily  responsible  for  the  confusion,  if  any.  The 
insurance  companies  do  not  seek  such  a  situation,  and  even  go 
so  far  in  avoidance  of  it  as  to  warn  the  insured,  by  printed  in- 
dorsement On  their  policies  in  terms  as  follows : 

"  It  is  important  that  the  written  portions  of  all  policies  cov- 
ering the  same  property  read  exactly  alike.  If  they  do  not, 
they  should  be  made  uniform  at  once.*'  This  will  be  usually 
found  on  all  the  standard  forms,  except  perhaps  those  of  Maine, 
Massachusetts,  and  New  Hampshire. 
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CHAPTER  SEVENTH. 

Payment  of  the  Loss. 

Bulb   1.  Time  when  loss  becomes  payable  and  right  to  com- 
mence action  as  imposed  by  contract. 

2.  Period  of  time  prescribed  operates  as  condition  pre- 

cedent. 

3.  When  time  commences  to  run. 

4.  Time  as  affected  by  form  of  statement  or  proofs. 

5.  Time  not  extended  by  requirements  of  the  c(Hnpany> 

but  may  affect  right  to  sue. 

6.  Effect  of  waiver  of  proofs. 

7.  Denial  of  liability  as  waiver. 

8.  Demand  of  payment  not  necessary. 

9.  When  interest  added. 

10.  Effect  on  interest  of  independent  promise  to  pay. 

11.  Effect  of  trustee  process  upon  interest. 

12.  Claim  and  suit  under  Lloyds  policy. 

13.  Several  claims  under  same  policy. 

14.  Penalty  on  refusing  payment. 


RULE  I. 

Time  when  Loss  Becomes  Payable  and  Bight  to  Commence  Action 

as  Imposed  by  Contract. 

The  loss  does  not  become  payable  until  sixty  days 
after  the  notice,  ascertainment,  estimate,  and  satis- 
factory proof  of  the  loss  have  been  received  by  the 
insurance  company,  including  an  award  by  appraisers 
when  appraisal  has  been  required ;  no  suit  or  action  on 
the  policy  for  the  recovery  of  any  claim  shall  be  sus- 
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tainable  in  any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  its  requirements. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  New  Jersey, 

Connecticut,  North  Carolina, 

Louisiana,  North  Dakota, 

Michigan,  *  Pennsylvania, 
Missouri,  Rhode  Island. 

By  the  standard  form  of  policy  prescribed  in  Wisconsin,  the 
loss  is  payable  "sixty  days  after  the  notice  and  proof  of  loss 
required  have  been  received  by  the  company/'  It  does  not  con- 
tain above  provision. 

By  the  standard  form  of  policy  prescribed  in: 

Maine,  Minnesota, 

Massachusetts,  New  Hampshire, 

the  loss  is  payable  "within  sixty  days  after  the  insured  shall 
have  submitted '*  the  statement  required.  It  does  not  contain 
above  provision. 

In  South  Dakota  the  form  provides :  "  The  company  within 
sixty  days  after  the  assured  shall  have  submitted  the  statement 
as  hereinbefore  provided,  shall  either  pay  the  amount  for  which 
it  shall  be  liable  which  amount  if  not  agreed  upon  or  determined 
by  the  provisions  of  this  policy  shall  be  ascertained  by  award 
of  appraisers." 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

In  Iowa  a  statute  prescribes  a  period  of  forty  days.  See  stat- 
ute, chapter  twelfth;  Finster  v.  Merchants'  Ins.  Co.,  97  Iowa, 
9,  65  N.  W.  Rep.  1004;  Harrison  v.  Hartford  Ins.  Co.,  59 
Fed.  Rep.  732,  23  Ins.  L.  J.  161;  Blood  v.  Hawkeye  Ins. 
Co.,  103  Iowa,  728,  69  N.  W.  Rep.  1141;  Woodruff  r.  Des 
Moines  Ins.  Co.,  90  Iowa,  735,  57  N.  W.  Rep.  592 ;  Woriey  v. 
State  Ins.  Co.,  91  Iowa,  150,  59  N.  W.  Rep.  16,  23  Ins.  L.  J. 
580.  It  is  not  operative  in  a  suit  upon  a  policy  in  another 
State.  State  Ins.  Co.  v.  Du  Bois,  7  Colo.  App.  214,  44  Pac. 
Rep.  756. 

♦See  note  to  "  Duty  to  Save  and  Preserve  Property,''  Rule  1, 
page  2. 
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RULE  2. 

Period  of  Time  Prescribed  Operates  as  Condition  Precedent. 

The  period  of  sixty  days  prescribed  by  Eule  1  must 
elapse  before  the  assured  can  demand  payment  of  the 
loss;  the  clause  in  the  policy  operates  as  a  condition 
precedent. 

Dwelling-House  Ins.  Co.  v.  Shaver,  52  111.  App.  326 ;  Clemens 
V.  American  Ins.  Co.,  70  App.  Div.  435,  75  N.  Y.  Supp.  484; 
First  Nat.  Bank  v.  Dakota  Ins.  Co.,  6  S.  D.  424,  61  N.  W.  Rep. 
439;  German  Ins.  Co.  v.  Hall,  1  Eans.  App.  43,  41  Pac.  Rep. 
69 ;  Fire  Assoc,  v.  Colgin,  Tex.  Civ.  App.  ,  33  S.  W.  Rep. 
1004;  Doyle  v.  Phoenix  Ins.  Co.,  44  Cal.  264;  Kensington  Nat. 
Bank  v.  Yerkes,  86  Pa.  St.  227;  Spare  v.  Home  Ins.  Co.,  19 
Fed.  Rep.  14;  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.) 
507 ;  Shawmut  Sugar  Co.  v.  Hampden  Ins.  Co.,  12  Gray  (Mass.), 
535 ;  Davis  v.  Davis,  49  Me.  282 ;  German-American  Ins.  Co.  v. 
Hocking,  115  Pa.  St.  398;  Cascade  Ins.  Co.  v.  Journal  Publish- 
ing Co.,  1  Wash.  452,  25  Pac.  Rep.  331. 

RULE  3. 
When  Time  CommeiiceB  to  Bon. 

The  sixty  days'  period  prescribed  before  loss  be- 
comes due  and  payable  means  that  when  an  appraisal 
has  been  required  the  time  commences  to  run  from 
the  receipt  by  the  company  of  the  award  in  connection 
with  the  proofs ;  but  where  no  appraisal  has  been  re- 
quired, the  sixty  days  run  from  the  receipt  of  the 
proofs  of  loss,  together  with  any  ascertainment  or 
estimate  which  may  have  been  arrived  at  by  the  as- 
sured and  the  company.  If  no  such  ascertainment  or 
estimate,  and  no  appraisal  has  been  required  or  made, 
the  time  runs  from  receipt  of  proofs  ;^  but  where  paper 
furnished  as  proofs .  is  materially  defective  and  ob- 
jected to,  and  it  is  necessary  to  complete  or  amend,  and 
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amended  and  complete  proofs  are  furnished  accord- 
ingly, the  time  runs  from  time  latter  are  received;' 
but  if  there  is  no  objection  to  proofs  first  furnished,  or 
they  are  waived,  and  an  attempt  is  afterward  made  to 
render  a  fuller  statement,  it  does  not  invalidate  the 
first  or  operate  to  extend  the  time.' 

1.  Lawrence  v.  Niagara  Ins.  Co.,  2  App.  Div.  267,  37  N.  Y. 
Supp.  811,  affd.  on  opinion  below,  154  N.  Y.  752;  Schmitt  v. 
Boston  Ins.  Co.,  82  App.  Div.  234,  81  N.  Y.  Supp.  767;  Mc- 
Allister V.  Niagara  Ins.  Co.,  156  N.  Y.  80,  84,  50  N.  E.  Bep. 
502;  Lancashire  Ins.  Co.  v.  Barnard,  111  Fed.  Bep.  702,  49 
C.  C.  A.  559.  And  see  Clover  v.  Qreenwich  Ins.  Co.,  101  N.  Y. 
277 ;  iEtna  Ins.  Co.  v,  McLead,  57  Kans.  95 ;  State  Ins.  Co.  v. 
Maackens,  38  N.  J.  L.  564;  Schrepfer  v.  Bockford  Ins.  Co.,  77 
Minn.  291,  79  N.  W.  Bep.  1005.  And  see  Williams  v.  German 
Ins.  Co.,  90  App.  Div.  413,  86  N.  Y.  Supp.  98. 

2.  German-Atnerican  Ins.  Co.  v.  Hocking,  115  Pa.  St.  398; 
Kelly  V,  Sun  Fire  Office,  141  Pa.  St.  10.  And  see  Mayor  v, 
Hamilton  Ins.  Co.,  10  Bosw.  537,  affd.,  39  N.  Y.  45 ;  Kimball 
V,  Hamilton  Ins.  Co.,  8  Bosw.  405. 

3.  Insurance  Co.  of  N.  A.  v,  McDowell,  50  111.  120;  Insurance 
Co.  of  N.  A.  V.  Porwood  Cotton  Co.,  13  Ky.  L.  B.  261 ;  Eggleston 
V.  Council  Bluffs  Ins.  Co.,  65  Iowa,  308.  See  Bule  4.  If  insured 
first  refuses  to  have  an  appraisal  and  then  subsequently  offers 
to  have  it,  the  time  may  run  from  the  date  of  his  offer. 
Schrepfer  v.  Bockford  Ins.  Co.,  77  Minn.  291,  79  N.  W.  Bep. 
1005. 

RULE  4. 

Time  as  Affected  by  7omi  of  Statement  or  Proofs. 

If  the  statement  or  proofs  furnished  substantially 
comply  with  the  condition  in  the  policy,  the  time  be- 
gins to  run  then,  although  the  statement  may  be  ob- 
jected to  and  further  proof  subsequently  furnished. 

McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389,  399,  33  N.  E. 
Bep.  475.  And  see  Manchester  Ins.  Co.  v.  Ellis,  85  111.  App. 
634 ;  Ehlers  v.  Aurora  Ins.  Co.,  19  Pa.  Co.  Ct.  165 ;  Hamilton 
V.  Phoenix  Ins.  Co.,  61  Fed.  Bep.  379,  9  C.  C.  A.  530,  23  Ins. 
L.  J.  561.  See  also  Putze  v.  Saginaw  Valley  Ins.  Co.,  132  Mich. 
670,  94  N.  W.  Bep.  191,  revg.  on  rehearing  previous  opinion, 
86  N.  W.  Bep.  814. 

23 
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RULE  5. 

Time  not  Extended  by  Sequirements  of  the  Company,  *  but  May 

Aif  ect  Right  to  Sue. 

The  time  for  payment  is  not  extended  by  the  com- 
pany making  requirements  of  the  assured  under  those 
clauses  or  conditions  which  become  operative  only  in 
event  of  being  required  ;^  but  failure  or  neglect  to  com- 
ply with  such  requirements  may  affect  the  right  to 
bring  or  maintain  an  action  upon  the  policy.^ 

1.  McAllister  v.  Niagara  Ins.  Co.,  156  N.  Y.  80,  50  N.  E. 
Rep.  502;  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389,  33  N.  E. 
Rep.  475.  And  see  Clover  v,  Greenwich  Ins.  Co.,  101  N.  Y. 
277;  .Etna  Ins.  Co.  v.  McLead,  57  Kans.  95,  45  Pac.  Rep.  73. 

2.  See  Rule  1. 

RULE  6. 
Effect  of  Waiver  of  Proofs. 

If  proofs  of  loss  are  waived  by  the  insurance  com- 
pany the  prescribed  period  commenced  to  run  from  the 
time  of  such  waiver ;  and  this  may  be  so,  notwithstand- 
ing the  assured  afterward  furnishes  same. 

Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa,  308.  And 
see  Phoenix  Ins.  Co.  v.  Center,  10  Tex.  Civ.  App.  535. 

RULE  7. 
Denial  of  Liability  as  Waiver. 

If  the  insurance  company  denies  liability  the  clause 
in  the  policy  prescribing  the  sixty  days '  period  before 
loss  becomes  due  and  payable  is  inoperative ;  the  loss, 
if  any,  becomes  immediately  due  and  payable,  and  ac- 
tion may  be  commenced  without  waiting  the  expira- 
tion of  the  sixty  days  ;*  and  this  result  is  not  affected 
by  the  clause  in  the  policy  giving  the  company  an 
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option  to  replace,*  but  it  is  affected  and  prevented  by 
a  statute  which  prescribes  a  specific  period  of  time 
after  notice  of  loss  before  any  suit  can  be  brought;* 
admission  of  liability  and  offer  to  pay  in  part,  and 
denial  of  liability  as  to  balance,  may  also  operate  as 
a  waiver  of  the  sixty-day  limitation,*  but  not  when 
waiver  applies  to  severable  item.^ 

1.  First  Baptist  Church  v.  Citizens'  Ins.  Co.,  119  Mich.  203, 
77  N.  W.  Eep.  702,  28  Ins.  L.  J.  166 ;  Home  Ins.  Co.  v.  Han- 
cock, 106  Tenn.  513,  62  S.  W.  Rep.  145 ;  Hosmer  v.  St.  Joseph 
Ins.  Co.,  80  Mo.  App.  419;  Western  &  A.  Pipe  Line  v.  Home 
Ins.  Co.,  145  Pa.  St.  346,  22  Atl.  Eep.  665;  Home  Ins.  Co. 
V.  Fallon,  45  Nebr.  554,  63  N.  W.  Eep.  860,  24  Ins.  L.  J.  690 ; 
JEtaa.  Ins.  Co.  v.  Maguire,  51  111.  342;  Williamsburg  City  Ins. 
Co.  V.  Cary,  83  111.  453;  Donahue  v.  Windsor  Ins.  Co.,  56  Vt. 
374;  Commercial  Ins.  Co.  v.  Allen,  80  Ala.  571;  Cascade  Ins. 
Co.  V.  Journal  Pub.  Co.,  1  Wash.  452,  25  Pac.  Eep.  331 ;  Ger- 
man Ins.  Co.  v.  Gibson,  63  Ark.  494, 14  S.  W.  Eep.  672 ;  Georgia 
Home  Ins.  Co.  v.  Jacobs,  56  Tex.  366 ;  State  Ins.  Co.  v,  Maack- 
cns,  38  N".  J.  L.  564;  Cobb  v.  Insurance  Co.  of  N.  A.,  11  Kan 
93 ;  California  Ins.  Co.  v.  Gracey,  15  Colo.  70,  24  Pac.  Eep.  577 
Phoenix  Ins.  Co.  v.  Weeks,  45  Kan.  751,  26  Pac.  Eep.  410 
Hartford  Ins.  Co.  v.  Josey,  6  Tex.  Civ.  App.  290,  25  S.  W.  Sep 
685;  Continental  Ins.  Co.  v.  Wickham,  110  Ga.  129,  35  S 
E.  Eep.  287;  American  Central  Ins.  Co.  v.  Henninger,  87  111 
App.  440;  Northern  Assur.  Co.  v.  Hanna,  60  Nebr.  29,  82  N 
W.  Eep.  97;  Home  Ins.  Co.  v,  Sylvester,  25  Ind.  App.  207,  57 
N.  E.  Eep.  991 ;  Phoenix  Ins.  Co.  v.  Luce,  60  C.  C.  A.  655,  123 
Fed.  Eep.  257 ;  Edwards  v.  Fireman's  Ins.  Co.,  43  Misc.  354,  87 
N.  Y.  Supp.  507 ;  Frost  v.  North  British  &  M.  Ins.  Co.,        Vt. 

,  60  Atl.  Eep.  803.    And  see  "  Statement  or  Proof  of  Loss.^' 

2.  Western  Home  Ins.  Co.  v.  Eichardson,  40  Nebr.  1,  58 
N.  W.  Eep.  597,  23  Ins.  L.  J.  501. 

3.  Quin  v.  Capital  Ins.  Co.,  71  Iowa,  615,  33  N.  W.  Sep. 
130;  Vore  v,  Hawkeye  Ins.  Co.,  76  Iowa,  548,  41  N.  W.  Eep. 
309;  Taylor  v.  Merchants'  Ins.  Co.,  83  Iowa,  402,  49  N.  W. 
Eep.  994. 

4.  Commercial  Ins.  Co.  v,  Allen,  80  Ala.  671,  1  So.  Eep. 
202 ;  Baltimore  Ins.  Co.  v.  Loney,  20  Md.  20. 

5.  Gillon  V,  Northern  Assur.  Co.,  127  Cal.  480,  59  Pac.  Eep. 
901.  Eule  under  the  Iowa  statute.  (See  Eule  1,  note.)  Fin- 
eter  v.  Merchants'  Ins.  Co.,  97  Iowa,  9,  60  N.  W.  Eep.  1004; 
Blood  V.  Hawkeye  Ins.  Co.,  103  Iowa,  728,  69  N.  W.  Sep.  1141. 
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RULE  8. 

Demand  of  Payment  not  Keceasary. 

When  right  of  action  has  accrued  under  the  terms 
of  the  policy,  or  there  has  been  a  waiver  of  conditions 
precedent  to  loss  becoming  due  and  payable^  no  de- 
mand of  payment  is  necessary  before  action* 

€aledonia  Ins.  Co.  v.  Traub,  80  Md.  214^  80  Atl.  Bep.  904; 
Heffron  v.  Kittanning  Ins.  Co.,  132  Pa.  St.  680. 

RULE  9. 
When  Interest  Added. 

Interest  is  added  to  the  claim  from  the  time  it  be- 
comes due  and  payable,  under  the  terms  of  the  policy  ;^ 
unless  liability  is  denied  and  proof  of  loss  thereby 
waived,  interest  may  run  from  date  of  the  loss  or  fire  f 
otherwise  it  does  not  begin  to  run  until  sixty  days  after 
the  waiver,^  or  in  case  of  a  partial  loss  where  the  sum 
is  not  liquidated  until  demand  is  made  for  its  pay- 
ment;^ the  rate  of  interest  is  subject  to  change  by 
statute.^ 

1.  Southern  Ins.  Co.  v.  White,  58  Ark.  277,  24  S.  W.  Bep. 
425,  24  Ins.  L.  J.  47 ;  Phcenix  Ins.  Co.  v.  Public  Park  Amuse- 
ment Co.,  63  Ark.  187,  37  S.  W.  Kep.  959 ;  Firemen's  Ins.  Co. 
V.  Kuessner,  59  111.  App.  432,  affd.,  164  111.  276 ;  Knickerbocker 
Ins.  Co.  V.  Gould,  80  111.  388;  Hardy  v.  Lancashire  Ins.  Co., 
166  Mass.  210,  44  N.  E.  Bep.  209,  25  Ins.  L.  J.  746;  Queen 
Ins.  Co.  V.  JefiEerson  Ice  Co.,  64  Tex.  578;  Hastings  v.  West- 
chester Ins.  Co.,  73  N.  Y.  141 ;  Hanover  Ins.  Co.  v.  Lewis,  28 
Fla.  209,  10  So.  Bep.  297;  Beading  Ins.  Co.  v.  Egelhoff,  115 
Fed  Bep.  393 ;  Produce  Eefrigerating  Co.  v,  Norwich  Union  Ins. 
Assoc,  Minn.        ,  98  N.  W.  Bep.  100,  aflEg.  on  rehearing, 

Minn.       ,  97  K  W.  Bep.  875.    And  see  Bule  3. 

2.  Western  &  A.  Pipe  Line  v.  Home  Ins.  Co.,  145  Pa.  St. 
•  346,  22  Atl.  Bep.  665 ;  Hartford  Ins.  Co.  v.  Landfare,  63  Nebr. 

559,  88  N.  W.  Bep.  779.    And  see  Glover  v.  Bochester  Grerman 
Ins.  Co.,  11  Wash.  143,  39  Pac.  Btep.  380. 

3.  East  Texas  Ins.  Co.  v.  Brown,  82  Tex.  631,  18  S.  W.  Bep. 
713.    See  Bule  3. 
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4.  Hutchinaon  t;.  Idrerpool,  L.  ft  Q.  Ins.  Co.;  153  Mass.  143^ 
26  N.  E.  llep.  439. 

5.  Firemen's  Fond  Ixw.  Co.  v.  WIestem  Befrigerating  Go.^  162 
lU.  382. 

RULE  10. 

Effect  en  Interest  of  Independent  Promise  to  Fay. 

Where  the  claim  under  the  policy  is  superseded  by 
an  express  and  independent  promise  to  pay  the 
amount  of  an  adjustment,  interest  conmienees  to  run 
from  the  time  of  the  making  of  such  promise. 

Home  Ins.  Co.  v.  Meyer,  93  111.  271. 

RULE  II. 
Effect  of  ^mstee  Process  upon  Interest. 

If  the  insurance  company  is  prevented  from  paying 
the  loss  by  trustee  process  it  cannot  be  obliged  to  pay 
interest  from  the  time  it  would  have  originally  be- 
come due  and  payable. 

Oriental  Bank  v,  Tremont  Ins.  Co.,  4  Mete.  (Mass.)  1. 

RULE  ia« 
Claim  and  Suit  Under  Lloyds  Policy. 

A  provision  in  a  Lloyds  policy  that  suit  must  first 
be  brought  against  the  attorney,  who  is  also  one  of 
the  underwriters,  is  valid  and  enforceable  and  oper- 
ates as  a  condition  precedent  ;^  if  no  attorney,  suit  may 
be  against  the  underwriters^  or  against  his  successor.^ 

1.  Ketchum  v.  Belding,  58  App.  Div.  295,  68  N.  Y.  Supp. 
1099,  affg.  32  Misc.  506,  66  N.  Y.  Supp.  307;  Leiter  v.  Beecher, 
2  App.  Div.  577,  37  N.  Y.  Supp.  1114;  Lawrence  v,  Schafer, 
20  App.  Div.  80,  46  N.  Y.  Supp.  719 ;  Compton  v.  Beecher.  17 
App.  Div.  38,  44  N.  Y.  Supp.  887;  New  Jersey  &  Pennsylvania 
Concentrating  Works  v.  Ackennan,  6  App.  Div.  540,  39  N.  Y. 
Supp.  585 ;  Enterprise  Lumber  Co.  v.  Munday,  62  N.  J.  L.  16, 
42  Atl.  Rep.  1063 ;  Perrysburg  &  L.  Co.  v,  Gilchrist,  24  Ohio 
Cir.  165.  And  see  Burke  v.  Rhoads,  82  App.  Div.  325,  81  N.  Y. 
Supp.  1045. 
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2.  American  Lucol  Co.  v.  Lowe,  41  App,  Div.  600,  58  N.  Y. 
Supp.  687. 

3.  Wheelock  v.  Chapman,  34  App.  Div.  464,  64  N.  Y.  Supp. 
327 ;  American  Lncol  Co.  v,  Lowe,  41  App.  Div.  600,  58  N.  Y. 
Supp.  687.  And  see  Gough  v.  Satteriee,  32  App.  Div.  33,  37, 
52  N.  Y.  Supp.  492;  McCready  v.  Thrush,  37  App.  Div.  466, 
56  N.  Y.  Supp.  68. 

Under  the  Wisconsin  statute  all  insurance  companies  in- 
terested in  a  loss  may  be  joined  as  parties  defendant  in  one 
action.  Dick  v.  Equitable  Ins.  Co.,  92  Wis.  46,  65  N.  W.  Rep. 
742,  25  Ins.  L.  J.  449;  Gross  v.  Milwaukee  Mechanics'  Ins. 
Co.,  92  Wis.  656,  66  N.  W.  Rep.  712,  25  Ins.  L.  J.  631. 

RULE  13. 
Several  Clainui  TTnder  Saiae  Policy. 

Several  claims  due  under  the  same  policy  constitute 
a  single  demand  which  cannot  be  split  and  separate 
suits  maintained  for  each  without  the  consent  of  the 
company. 

Pettit  V.  American  Central  Ins.  Co.,  69  Mo.  App.  317. 

RULE  14. 

Penalty  on  Beftuilng  Payment. 

The  penalty  imposed  by  a  statute  on  an  insurance 
company,  if  it  vexatiously  refuses  to  pay  a  loss,  by 
adding  10  per  cent,  to  amount  of  loss,  is  justified  only 
where  the  refusal  to  pay  was  without  reasonable  cause ; 
if  company  acts  in  good  faith,  on  reasonable  ground, 
it  is  not  subject  to  the  penalty.  This  is  not  determined 
by  the  result  at  the  trial  but  by  appearances  before  the 
trial  to  a  prudent  and  reasonable  man. 

Blackwell  v,  American  Central  Ins.  Co.,  80  Mo.  App.  75. 

Under  the  decision  of  the  TJ.  S.  Supreme  Court  in  Gulf, 
C.  &  S.  F.  R.  Co.  V,  Ellis,  165  TJ.  S.  150,  it  is  doubtful  whether 
such  statutory  penalties  are  constitutional  and  valid.  And  see 
the  cases  cited  in  the  opinions  in  that  case. 
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CHAPTER  EIGHTH. 

Subrogation. 

BuLE    1.  Right  of  subrogation  as  created  by  contract. 

2.  Bight  exists  independent  of  contract. 

3.  Insurance  company  may  demand  assignment  when  it 

pays. 

4.  Depends  upon  right  or  claim  of  the  insured. 

6.  Immaterial  whether  insured's  claim  exists  at  common 
law  or  under  statute. 

6.  Bight  of  insurance  company  to  be  put  into  place  of 

insured  —  Limitation. 

7.  Bight  of  foreign  insurance  company  not  affected  by 

its  failure  to  comply  with  State  laws. 

8.  Subrogation  to  claim  of  insured  as  against  railroad 

or  transportation  company  —  Interest. 

9.  Same  subject  —  Bights  of  insured  —  Effect  of  first 

collecting  entire  loss  from  the  railroad  company  — 
Concealment. 

10.  Settlement   with   insured   by   railroad   company   not 

conclusive  as  to  its  liability. 

11.  The  insurance  or  its  pa}Tnent  no   defense  for  the 

railroad  company. 

12.  Effect  of  general  release  by  insured  to  railroad  com- 

pany. 

13.  Contributory  negligence  of  insured  a  defense  —  Ques- 

tion of  fact. 

14.  Legal  right  of  insured  to  place  his  property  in  prox- 

imity to  tracks. 

15.  Effect  of  settlement  by  insured  with  railroad  com- 

pany before  payment  of  insurance. 

16.  Effect  of  release  excepting  or  reserving  the  insurance 

—  Bight  of  insurance  company  to  demand  assign- 
ment. 

17.  Effect  of  stipulations  in  a  bill  of  lading. 

18.  Bight  of  subrogation  does  not  depend  upon  a  written 

assignment  —  Effect  of  statute  or  codes  of  practice 
and  right  of  insurance  company  to  sue  in  own  name. 

19.  When  insurance   companies  may  sue   in  their  own 

names  —  Parties  to  such  suit. 

20.  Distinction  in  practice  at  common  law,  in  equity,  and 

under  codes   of  procedure  —  Insured   a  trustee  — 
Effect  of  release. 


358  Fntfi  INSXJBA.NCE. 

BuLE  21.  Insurance  company  not  obliged  to  sue  in  State  where 
fire  occurred, 

22.  Proper  practice  when  loss  exceeds  the  insurance. 

23.  Effect  of  action  by  insured  against  railroad  company 

after  payment  of  the  insurance  —  Eights  of  in- 
sured and  the  insurance  company  in  judgment  and 
proceedings. 

24.  Effect  of  insured  preventing  or  defeating  subrogation 

by  his  agreement  with  party  responsible  for  loss. 

25.  Same  subject  —  Effect  of  concealment  by  insured. 

26.  Subrogation   to   claim   of   a   mortgagee  —  Effect   of 

mortgagee  clause. 

27.  Same  subject  —  Forfeiture  of  policy  as  to  owner  and 

insured  not  assxmied  —  Must  be  proved. 

28.  Right  of  insurance  company  assignable. 

29.  Mortgagee  has  right  to  foreclose  —  Insurance   com- 

pany must  be  prompt  in  protection  of  its  interests. 

30.  Mortgagee's  right  to  settle  with  other  companies. 

31.  Effect  of  delay  by  the  insurance  company  in  obtaining 

assignment  of  mortgage  •^- What  tender  must  in- 
clude. 

32.  Mortgage  must  be  paid  or  tendered  in  full. 

33.  Insurance  company  may  be  bound  to  credit  on  the 

mortgage  as  against  previous  owner  liable  for  de- 
ficiency. 

34.  Effect  of  independent  insurance   by  the   mortgagee 

upon  his  interest. 

35.  Effect  of  making  loss  payable  to  the  mortgagee  with- 

out mortgagee  clause. 

36.  When  no  mortgagee  clause  and  owner  or  mortgagor 

as  between  himself  and  mortgagee  entitled  to  bene- 
fit of  insurance  —  Owner  in  default. 

37.  Mortgagor  may  be  subrogated  to  rights  of  mortgagee 

in  insurance. 

38.  Sureties  may  be  subrogated  to  claim  of  mortgagee. 

39.  Effect  of  owner  and  mortgagee  preventing  or  destroy- 

ing right  of  subrogation. 

40.  Subrogation  to  claim  of  a  vendor  under  executory 

contract  of  sale. 

41.  Effect  of  a  vendee  taking  an  assignment  of  a  mort- 

gagee's interest  under  the  mortgagee  clause. 

42.  Effect  of  insurance  for  joint  benefit  of  vendor  and 

vendee. 
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RULE  I. 

Biffht  of  Subrogation  as  Oroatod  by  Contract. 

If  the  insurance  company  shall  claim  that  the  firo 
was  caused  by  the  act  or  neglect  of  any  person  or  cor- 
poration^  private  or  municipal^  the  company  shall,  on 
payment  of  the  loss,  be  subrogated  to  the  extent  of 
such  payment  to  all  right  of  recovery  by  the  insured 
for  the  loss  resulting  therefrom,  and  such  right  shall 
be  assigned  to  the  company  by  the  insured  on  receiv- 
ing such  payment 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  ^Pennsylvania, 

Michigan,  ^  Bhode  Island, 

Missouri,  "  Wisconsin. 

New  Jersey, 

By  the  standard  form  of  policy  prescribed  in : 

Maine,  Minnesota, 

Massachusetts,  New  Hampshire, 

it  is  provided  that  '*  whenever  the  company  shall  pay  any  loss 
the  insured  shall  assign  to  it,  to  the  extent  of  the  amount  so 
paid,  all  rights  to  recover  satisfaction  for  the  loss  or  damage 
from  any  person,  town,  or  other  corporation,  excepting  other 
insurers;  or  the  insured,  if  requested,  shall  prosecute  therefor 
at  the  charge  and  for  the  account  of  the  company." 

The  South  Dakota  form  provides:  "If  this  company  shall 
claim  that  the  fire  was  caused  by  the  act  or  neglect  of  any  third 
person  or  corporation,  private  or  municipal,  this  company  shall, 
on  payment  of  the  loss,  be  subrogated  to  the  extent  of  such 
payment  to  all  right  of  recovery  by  the  insured  for  loss  resulting 
therefrom  and  such  rights  shall  be  assigned  to  this  company  by 
the  insured  on  receiving  such  payment." 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property,"  Rule  1, 
page  2. 


360  FiBE   INSURA.NCE. 

RULE  3. 

Bight  Exists  Independent  of  Contract. 

Where  loss  is  caused  by  third  party  liable  to  the 
assured,  an  insurance  company  paying  such  loss  is  en- 
titled to  subrogation,  whether  stipulated  in  the  policy 
or  not. 

Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  213,  15  S.  E. 
Bep.  562.  And  see  Indiana  Natural  Gas  Co.  v.  New  Hamp- 
shire Ins.  Co.,  23  Ind.  App.  298,  53  N.  E.  Rep.  485. 

RULE  3. 
lABurance  Company  Kay  Demand  Assignment  wlien  it  Pays. 

Where  the  policy  provides  in  terms  that  the  assured 
shall  assign  his  claim  against  a  wrongdoer  (see  Bale 
1)  the  insurance  company  may  demand  such  assign- 
ment when  it  pays  the  loss,  and  if  refused  it  may  be  a 
defense  to  an  action  on  the  policy;^  and  so  in  case  of 

a  mortgagee  when  the  insurance  company  is  entitled 
to  subrogation.* 

1.  Niagara  Ins.  Co.  v.  Fidelity  Co.,  123  Pa.  St.  516,  16  Atl. 
Rep.  790;  Insurance  Co.  of  N.  A.  v.  Fidelity  Co.,  123  Pa. 
St.  523 ;  Southard  v.  Minneapolis  &  St.  P.  E.  Co.,  60  Minn.  382, 
62  N.  W.  Rep.  442. 

2.  Dick  V.  Franklin  Ins.*  Co.,  81  Mo.  103,  aflEg.  10  Mo.  App. 
376. 

RULE  4. 
I>epend8  upon  Bight  or  Claim  of  the  Insured. 

If  the  insured  had  or  has  no  right  or  claim  against 
the  wrongdoer  the  insurance  company  acquires  none 
by  subrogation. 

Phoenix  Ins.  Co.  v.  Trenton  Water  Co.,  42  Mo.  App.  118; 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  213,  15  S.  E.  Rep. 
562. 
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RULE  5. 

Immaterial  Whether  Ingured's  Claim  Ezista  at  Common  Law  or 

Under  Statute. 

The  right  of  an  insurance  company,  upon  payment 
of  a  loss,  to  subrogation  to  claim  of  the  insured  against 
the  wrongdoer  causing  it  exists  and  is  enforceable, 
whether  the  claim  of  the  assured  exists  at  common  law 
or  under  a  statute. 

Crissey  &  Fowler  Lumber  Co.  v,  Denver  &  Rio  Grande  R.  Co., 
17     Colo.     276,    68  Pac.  Rep.  670. 


RULE  6. 

Bight  of  Insurance  Company  to  be  Put  Into  Place  of  Insured  — 

Limitation. 

A  policy  of  fire  insurance  is  a  contract  of  indemnity, 
and  upon  payment  of  the  amount  of  the  loss  the  in- 
surer is  entitled  to  be  put  into  the  place  of  the  assured, 
and  if  at  a  subsequent  time  the  assured  receives  com- 
pensation from  other  sources  for  the  loss  sustained 
by  him,  the  insurer  is  entitled  to  recover  from  the  as- 
sured any  sum  which  he  may  have  received  in  excess 
of  the  loss  actually  sustained  by  him;*  but  this  rule 
does  not  extend  to  a  case  where  the  assured 's  claim 
arises  under  a  contract  with  one  who  was  not  con- 
nected with  the  loss  or  responsible  for  it.^ 

1.  Dairall  v.  Tibbitts,  L.  R.,  5  Q.  B.  560.  And  see  Kemochau 
V.  New  York  Bowery  Ins.  Co.,  5  Duer,  1,  5. 

2.  Michael  v.  Prussian  Nat.  Ins.  Co.,  171  K  Y.  25,  63  N.  E. 
Rep.  810,  affg.  64  App.  Div.  182,  71  N.  Y.  Supp.  918,  citing 
Foley  V.  Manufacturers  &  Builders'  Ins.  Co.,  152  N.  Y.  131. 
And  see  "  Amount  of  Loss  or  Damage,^'  Rule  34. 
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RULE  7* 

Bight  of  Foreign  Insurance  Company  not  Affected  b7  its  Failure 

to  Comply  with  State  Laws. 

The  failure  of  a  foreign  insurance  company  to  com- 
ply  with  statutory  requirements  as  a  condition  of  trans- 
acting business  within  the  State  does  not  affect  its 
right  to  subrogation  upon  voluntary  payment  of  a 
loss  to  a  citizen  of  that  State,  nor  its  legal  right  to 
enforce  the  same. 

Phoenix  Ins.  Co.  v.  Pemiflylvania  Co.,  134  Ind.  215,  33 
N.  E.  Rep.  970;  Lumbermen's  Ins.  Co.  v.  Kansas  City,  P.  S. 
&  M.  R.  Co.,  149  Mo.  165,  50  S.  W.  Rep.  281,  28  Ins.  L.  J. 
594 ;  St.  Louis,  Ark.  &  Tex.  R.  Co.  v.  Fire  Assoc,  60  Ark.  325, 
30  S.  W.  Hep.  350. 

RULE  8. 

Subrogation  to  Olaim  of  Insured  as  Against  Bailroad  or  Trans- 
portation Company  —  Intorsst. 

An  insurance  company,  on  payment  of  a  loss  caused 
by  negligence  of  a  railroad  or  transportation  company 
or  other  wrongdoer,  becomes  subrogated  to  rights  of 
the  insured  as  against  the  railroad  company  or  wrong- 
doer to  extent  of  amount  so  paid;*  when  voluntarily 
paid  the  railroad  company  cannot  defend  on  ground 
that  the  insurance  company  was  not  legally  bound  ;^ 
interest  runs  from  time  of  payment,*  but  its  allowance 
is  discretionary  with  a  jury.* 

1.  Chicago  &  Alton  R.  Co.  v.  Glenny,  175  111.  238,  51  K  E. 
Rep.  896,  a%  70  111.  App.  510;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Commercial  Union  Assnr.  Co.,  139  U.  S.  223,  11  Sup.  Ct. 
Rep.  554 ;  Norwrich  Union  Ins.  Co.  v.  Standard  Oil  Co.,  59  Fed. 
Rep.  984,  8,C.  C.  A.  433,  19  U.  S.  App.  460;  Hall  v.  Railroad 
Cos.,  13  Wall.  (U.  S.)  367;  Atchison,  Topeka  &  S.  P.  R.  Co. 
V.  Neet,  7  Kans.  App.  495,  54  Pac.  Rep.  134;  Wunderlich  v. 
Chicago  N.  R.  Co.,  93  Wis.  132,  66  N.  W.  Rep.  1144;  Hous- 
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ton  Direct  Nav.  Co.  v.  Insuranoe  Co.  of  N.  A.  (Tex.),  31  S.  W. 
Bcp.  560;  Derning  v.  Merchants'  Cotton-Piees  Co.,  90  Tenn. 
306,  17  S.  W.  Bep.  89;  Louisville  &  N.  R.  Co.  v.  Manchester 
Mills,  88  Tenn.  663,  14  S.  W.  Rep.  314;  Brighthope  R.  Co.  v. 
Rogers,  76  Ya.  443 ;  Marine  Ins.  Co.  t;.  St.  Louis,  I.  M.  &  S.  R. 
Co.,  41  Fed.  Rep.  643 ;  Wager  v.  Provident  Ins.  Co.,  150  U.  S. 
99,  14  Sup.  Ct.  Rep.  55 ;  Holcomb  v.  Richmond  R.  Co.,  78  Ga. 
776 ;  Huntisf ord  Ins.  Co.  v.  Railroad  Co.,  66  Wis.  58 ;  Stough- 
ton  v.  Manufacturers'  Gas  Co.,  165  Pa.  St.  428;  Central  Ver- 
mont R.  Co.  V.  Stanstead,  Rap.  Jud.  Quebec  (1896),  6  B.  R.  224. 

2.  St.  Louis,  Ark.  &  T.  R.  Co.  v.  Fire  Assoc,  60  Ark.  325, 
30  S.  W.  Rep.  360;  King  v.  Victoria  Ins.  Co.,  L.  R.  P.  C.  (1896) 
A.  C.  250. 

3.  Texarkana  ft  F.  S.  R.  Co.  v.  Hartford  Ins.  Co.  (Tex.), 
44  S.  W.  Rep.  533. 

4.  Home  Ins.  Co.  v.  Pennsylvania  R.  Co.,  11  Hun,  182. 
Exceptions. —  In   Maine,  by  effect  of  statute    (1895),  the 

railroad  company  is  liable  only  for  the  difference  between  the 
net  amoimt  of  insurance  recovered  and  the  amount  of  the  in- 
jury suffered  by  the  property-owner.  As  the  insurance  com- 
panies cannot  acquire  any  claim  or  right  by  subrogation  which 
assured  does  not  have,  the  rights  of  the  insurance  company  are 
materially  affected  by  the  statute ;  but  it  cannot  be  said  to  affect 
its  contractual  riprhts  nor  is  such  a  statute  unconstitutional. 
Leavitt  v.  Canadian  Pacific  R.  Co..  90  Me.  153,  37  Atl.  Rep.  886. 
The  Maine  statute  does  not  relieve  the  railroad  company  from 
the  consequences  of  its  own  negligence,  though  it  may  affect  or 
limit  the  measure  of  damage  or  recovery.  Dyer  v.  Maine 
Central  Ry.  Co.,  Me.  ,  58  Atl.  Kep.  994.  And  in 
Colorado  a  late  statute  (1903)  materially  affects  right  of  sub- 
rogation.   See  statutes  in  chapter  twelfth. 

RULE  9. 

Same  Subject -*  Rights  of  Insured -*  Effect  of  Tint  Collecting 
Entire  Loss  ftom  the  Bailroad  Company -*  Concealment. 

When  loss  is  caused  by  negligence  of  a  railroad  com- 
pany the  insured  has  the  primary  right  to  indemnity 
against  either  the  railroad  company  or  the  insurance 
company,  and  can  collect  of  either ;  but  if  he  first  col- 
lect from  the  i*ailroad  company  the  entire  amount  of 
his  loss  he  cannot  have  a  second  satisfaction  of  the 
insurance  company ;  and  if  he  first  collects  the  insur- 
ance, then  he  becomes  a  trustee  in  equity  to  the  extent 
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of  the  amount  thus  collected^  and  the  insurance  com- 
pany is  subrogated  to  the  rights  of  the  assured  as 
against  the  wrongdoer  ;*  if,  after  being  paid  in  full  by 
the  railroad  company,  he  conceals  the  fact  and  collects 
from  the  insurance  company,  latter  may  recover  back 
the  amount  so  paid  upon  the  ground  that  it  was  fraud- 
ulently obtained.^ 

1.  Chicago,  Burlington  &  Q.  R.  Co.  v,  Emmons,  42  111.  App. 
138 ;  Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Pulhnan  Co.,  139  U.  S. 
79;  Chickasaw  County  Ins.  Co.  v.  Weller,  98  Iowa,  731,  68 
N.  W.  Rep.  443;  Kennedy  v.  Iowa  State  Ins.  Co.,  il9  Iowa, 
29,  91  N.  W.  Rep.  831 ;  Hart  v.  Western  R.  Co.,  13  Mete. 
(Mass.)  99;  Connecticut  Ins.  Co.  v,  Erie  R.  Co.,  73  N.  Y.  399. 
And  see  Niagara  Ins.  Co.  v.  Fidelity  Co.,  123  Pa.  St.  516; 
Pentz  V.  yEtna  Ins.  Co.,  3  Edw.  Ch.  341 ;  Hartford  Ins.  Co.  v. 
Wabash  R.  Co.,  74  Mo.  App.  106 ;  Monmouth  Ins.  Co.  v,  Hutch- 
inson, 21  N.  J.  Eq.  107. 

2.  Chickasaw  County  Ins.  Co.  v.  Weller,  98  Iowa,  731,  68 
N".  W.  Rep.  443,  and  preceding  cases. 

RULE  10. 

Settleineiit  with  Insured  by  Ballroad  Oompcuiy  not  CondiuiTe 

a8  to  its  Liability. 

The  fact  that  a  railroad  conapany  compromised  and 
settled  with  the  insured  is  not  conclusive  as  to  its  lia- 
bility in  a  suit  subsequently  brought  by  the  insurance 
company  on  account  of  the  same  loss. 

Home  Ins.  Co.  v.  Atchison,  Topeka  &  S.  P.  R.  Co.,  4  Eans. 
App.  60,  46  Pac.  Rep.  179. 

RULE  II. 

The  Insurance  or  its  Payment  no  Defense  for  the  Ballroad 

Company. 

The  railroad  company  or  other  wrongdoer  cannot 
claim  the  benefit  or  deduction  of  the  insurance  moneys ; 
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it  is  no  defense  for  the  wrongdoer  that  his  victim  has 
hired  a  stranger  to  indemnify  him,  and  has  either  col- 
lected a  part  or  all  of  the  indemnity  promised. 

Missouri,  K.  &  T.  R.  Co.  v.  Puller,  72  Fed.  Rep.  467,  18 
C.  C.  A.  641,  36  U.  S.  App.  456 ;  Mobile  &  M.  R.  Co.  v,  Jurey, 
111  TJ.  S.  684;  Texas  &  Pacific  R.  Co.  v,  Levi,  59  Tex.  674; 
Cunningham  v,  Evansville  &  T.  R.  Co.,  102  Ind.  478;  Chicago, 
St.  L.  &  N.  R.  Co.  V.  Pulhnan  Car  Co.,  139  U.  S.  79, 11  Sup.  Ct. 
Rep.  490 ;  Harding  v.  Town,  43  Vt.  536 ;  Regan  v.  New  York  & 
N.  E.  R.  Co.,  60  Conn.  124,  22  Atl.  Rep.  503 ;  Collins  v.  Rail- 
road Co.,  5  Hun,  503;  Webber  v.  Morris  &  E.  R.  Co.,  35 
N.  J.  L.  409;  Sloughton  v.  Manufacturers'  Gas  Co.,  165  Pa. 
St.  428,  30  Atl.  Rep'.  1001;  St.  Louis  R.  Co.  v.  Fire  Assoc,  60 
Ark.  325,  30  S.  W.  Rep.  350 ;  Hart  v.  Western  R.  Co.,  13  Mete. 
(Mass.)  99. 

RULE  12. 

Effect  of  General  Belease  by  Insured  to  Ballroad  Ck>mpan7. 

A  general  release  obtained  by  the  railroad  company 
from  the  insured  is  void  as  against  the  claim  of  the  in- 
surance company,  the  latter  being  regarded  as  an 
assignee  in  equity  upon  payment  of  the  loss. 

Chicago,  B.  &  Q.  R.  Co.  v.  Emmons,  42  111.  App.  138 ;  Hart- 
ford Ins.  Co.  V.  Wabash  R.  Co.,  74  Mo.  App.  106;  West  of 
England  Ins.  Co.  v.  Isaacs,  (1897)  1  Q.  B.  226,  aflEg.  (1896) 
2  Q.  B.  377.  And  see  Monmouth  Ins.  Co.  v.  Hutchinson,  21 
N.  J.  Eq.  107 ;  Brighthope  R.  Co.  v.  Rogers,  76  Va.  443.  See 
also  Rules  9^  15. 

RULE  13. 

Contributory  NegUgenee  of  Insured  a  I>efenBe —  Question  of  Pact. 

While  the  owner's  contributory  negligence  may  de- 
feat the  insurance  company's  claim  against  the  rail- 
road company  the  question  is  usually  one  of  fact  for 
a  jury. 

Wild  V.  Boston  &  Maine  R.  Co.,  171  Mass.  245,  50  ¥.  E.  P«p. 
533 ;  Liverpool,  L.  &  6.  Ins.  Co.  v.  Southern  Pacific  R.  Co.,  126 
Cal.  434,  58  Pac.  Rep.  56. 
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RULE  14. 

Xi«gal  Biffht  of  Insured  to  Flaee  His  Ttopntf  in  Prozimitj  to 

Tracks. 

Owner  and  insured  is  not  guilty  of  contributory 
negligence  as  matter  of  law  in  building  or  placing 
property  upon  his  own  land  in  proximity  to  railroad 
tracks,  as  he  has  the  right  to  assume  that  the  railroad 
company  will  use  proper  care  to  avoid  firing  his 
property. 

St.  LoniB  ft  L.  W.  B.  Co.  v.  Miller,  27  Tex.  Civ.  App.  344, 
66  S.  W.  Bep.  189. 

RULE  IS. 

Bff tet  of  S«ttl«nitnt  by  Insnrod  with  Ballread  Oompaay  Before 

Payment  of  Ineuzmnce. 

Where  the  assured  settles  with  the  railroad  com- 
pany or  wrongdoer  causing  the  loss,  and  gives  it  a 
general  and  full  release  without  excepting  the  insur- 
ance, thus  depriving  the  insurance  company  of  its  right 
of  subrogation  in  case  it  should  make  payment,  it  is  a 
good  defense  to  a  subsequent  action  to  recover  the 
insurance;^  or  if  the  insurance  be  subsequently  paid 
the  insurance  company  takes  nothing  by  subrogation 
or  assignment.' 

1.  Sims  V.  Mutual  Ins.  Co.,  101  Wis.  686,  77  N.  W.  Hep.  908 ; 
Niagara  Ins.  Co.  v.  Fidelity  Co.,  123  Pa.  St.  616,  16  Atl. 
Bep.  790.  And  see  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C. 
213,  15  S.  E.  Rep.  662. 

2.  Home  Ins.  Co.  v.  Atchison,  Topeka  &  S.  F.  B.  Co.,  19 
Colo.  46,  34  Pac.  Bep.  281.    And  see  Bule  4. 
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RULE  i6. 

Xflect  of  Belaase  Excepting  or  Bwi  irlng  tho  Insuranoo  —  Bight 
of  Insurance  Company  to  Demand  Assignment. 

Where  the  assured  settles  with  the  railroad  company 
causing  the  loss,  and  gives  it  a  general  and  full  release, 
excepting  or  reserving  the  insurance,  which  is  subse- 
quently paid,  the  insurance  company  is  subrogated 
to  the  assured 's  claim  as  against  the  railroad  company 
as  to  amount  so  paid,  and  the  railroad  company  cannot 
set  up  the  release  as  a  defense,  nor  can  it  defend  upon 
the  ground  that  there  has  been  a  splitting  of  the  cause 
of  action  by  the  assured  ;*  but  the  insurance  company 
cannot  demand  an  assignment  in  advance  of  payment 
of  the  insurance  unless  the  pplicy  in  terms  requires 
such  assignment.^ 

1.  Atchison,  Topeka  &  S.  F.  B.  Co.  t;.  Home  Ins.  Co.,  59 
Kans.  432,  63  Pac.  Bep.  459,  27  Ins.  L.  J.  790.  And  see  Con- 
necticut Ins.  Co.  V.  Erie  E.  Co.,  73  N.  Y.  399 ;  People's  Natural 
Gas  Co.  V,  Fidelity  Trust  Co.,  150  Pa.  St  8,  24  Atl.  Eep.  339 ; 
Insurance  Co.  of  N.  A.  v.  Fidelity  Trust  Co.,  123  Pa.  St.  523, 
16  Atl.  Rep.  791 ;  Thomas  v.  Montauk  Ins.  Co.,  43  Hun,  218. 

2.  Insurance  Co.  of  N.  A.  v.  Fidelity  Trust  Co.,  123  Pa.  St. 
523,  16  Atl.  Rep.  791 ;  Niagara  Ins.  Co.  v.  Fidelity  Trust  Co., 
123  Pa.  St.  516,  16  Atl.  Rep.  790. 

RULE  17. 
Effect  of  StipulatlonB  in  a  BiU  of  Lading. 

An  insurance  company's  rights  acquired  by  subro- 
gation on  payment  of  a  loss  to  property  in  possession 
of  a  railroad  company,  under  a  bill  of  lading,  is  subject 
to  any  defense  which  might  have  been  made  there- 
under by  the  railroad  company  as  against  the  assured  ; 
hence  a  stipulation  in  the  bill  requiring  claim  to  be 

24 
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made  and  suit  to  be  brought  within  a  specified  limited 
time  is  reasonable  and  enforceable^  and  if  not  com- 
plied with  will  defeat  the  insurance  company's  action; 
when  the  bill  of  lading  also  provides  that  the  railroad 
company  shall  have  the  benefit  of  any  insurance  by  or 
for  account  of  the  owner  of  the  goods^  no  cause  of 
action  accrues  by  subrogation  or  can  be  assigned  to 
the  insurance  company  against  the  common  carrier  or 
railroad  company. 

North  British  ft  M.  Ins.  Co.  v.  Central  Vermont  R.  Co.» 
9  App.  Div.  4,  40  N".  Y.  Supp.  1113,  aflfd.  without  opinion,  158 
N.  Y.  726;  Wager  v.  Providence  Ins.  Co.,  150  U.  S.  99,  14 
Sup.  Ct.  Hep.  55,  23  Ins.  L.  J.  273. 

RULE  i8. 

Bight  of  Subrogatioii  Does  not  Depend  upon  a  Written  Assign- 
ment—  Effect  of  Statute  or  Codes  of  Practice  and  Bight  of 
Insurance  Oompcuiy  to  Sue  in  Own  Name. 

The  rights  acquired  by  subrogation  do  not  depend 
upon  a  written  assignment  of  the  claim;  upon  pay- 
ment of  the  insurance  the  insurance  company  is  re- 
garded as  an  assignee  in  equity;^  where  a  statute  or 
modern  code  of  practice  does  not  permit  suit  in  name 
of  insurance  company,  a  written  assignment  or  author- 
ity may  be  necessary  for  purpose  of  suit,^  and  should 
extend  to  the  whole  claim  of  the  insured,  either  as 
affecting  the  measure  of  damage'  or  to  avoid  splitting 
the  cause  of  action.* 

1.  Chicago,  B.  &  Q.  R.  Co.  v.  Emmons,  42  111.  App.  138; 
Hamburg-Bremen  Ins.  Co.  v.  Atlantic  Coast  Line,  132  N.  C. 
75,  43  S.  E.  Eep.  548 ;  St.  Louis,  Ark.  &  T.  E.  Co.  v.  Fire 
Assoc.,  60  Ark.  325,  30  S.  W.  Rep.  350,  55  Ark.  163,  18  S.  W. 
Rep.  43 ;  Sims  v.  Mutual  Ins.  Co.,  101  Wis.  586,  77  N.  W.  Eep. 
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908;  Swarthont  v.  Chicago  &  N,  W.  R.  Co.,  49  Wis.  626,  6 
N.  W.  Rep.  314 ;  United  States  v.  American  Tobacco  Co.,  166 
TJ.  S.  468,  17  Sup.  Ct.  Rep.  619;  People's  Natural  Gas  Co.  v. 
Fidelity  Trust  Co.,  150  Pa.  St.  8,  24  Atl.  Rep.  339 ;  Ldverpool 
Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397 ;  Louisville  &  N.  R. 
Co.  V.  Manchester  Mills,  88  Tenn.  653 ;  Hart  v.  Western  R.  Co., 
13  Mete.  (Mass.)  99;  Lumbennen's  Ins.  Co.  v.  Kansas  R.  Co., 
149  Mo.  165;  Farmers'  Ins.  Co.  v.  Johnston,  113  Mich.  426; 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  213;  Packham  v. 
German  Ins.  Co.,  91  Md.  515,  46  Atl.  Rep.  1066;  Lake  Erie 
&  W.  R.  Co.  V.  Falk,  62  Ohio  St.  297,  56  N.  E.  Rep.  1020. 
And  see  Quebec  Assur.  Co.  v.  St.  Louis,  7  Moore  P.  C.  286. 

2.  King  V.  Victoria  Ins.  Co.,  L.  R.  P.  C.  (1896)  A.  C.  250. 
But  see  Rule  20. 

3.  Hustisford  v.  Chicago,  M.  &  St.  P.  R.  Co.,  66  Wis.  58. 

4.  See  Rules  19  and  20. 

RULE  ig. 

Whan  Ziuraranee  Companies  Kay  8t;e  in  their   Own  Vames  — 

Parties  to  Saeh  Suit. 

When  a  statute  or  code  of  practice  authorizes  suit 
in  name  of  real  party  in  interest,  and  a  number  of  in- 
surance  companies  are  subrogated  as  equitable  as- 
signees to  rights  of  insured  as  against  a  railroad  com- 
pany,  they  may  properly  be  joined  as  plaintiffs  in  an 
action  against  the  latter  to  recover  the  loss  or  damage. 
If  the  assured  has  any  interest  or  his  whole  loss  was 
not  paid  by  the  insurance  companies  he  should  be  also 
joined  as  a  party  to  the  action,  either  as  a  plaintiff 
by  his  consent  or  as  defendant  if  he  refuses.  There 
is  but  one  claim  and  that  is  the  assured 's;  it  is  an  indi- 
visible tort;*  if  the  insured  sues,  the  insurance  com- 
panies may  be  necessary  parties  to  the  action,^  and 
may  intervene  in  protection  of  their  interests.* 

1.  Mobile  Ins.  Co.  v.  Columbia  R.  Co.,  41  S.  C.  408,  19 
S.  E.  Rep.  858;  Wunderlieh  v.  Chicago  &  N.  W.  R.  Co.,  93 
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Wis.  132,  66  N.  W.  Bep.  1144;  Swarthont  v.  Chicago  &  N. 
E.  Co.,  49  Wis.  635,  6  N.  W.  Bep.  314;  Pratt  v.  Badford,  52 
Wis.  114,  8  N.  W-  Bep.  606;  Atchison,  Topeka  &  S.  P.  B.  Co. 
17.  Neet,  7  Kaiis.  App.  495,  54  Pac.  Bep.  134;  Chicago,  St.  L. 
&  N.  B.  Co.  V.  Pullman  Car  Co.,  139  U.  S.  79 ;  Fairbanks  v. 
San  Francisco  &  N.  P.  B.  Co.,  115  Cal.  579,  47  Pac.  Bep.  450; 
Omaha  &  B.  B.  Co.  v.  Granite  State  Ins.  Co.,  53  Kebr.  514, 
73  N.  W.  Bep.  950 ;  State  Ins.  Co.  v.  Oregon  Nav.  Co.,  20  Oreg. 
563,  26  Pac.  Bep.  838;  Home  Ins.  Co.  v,  Oregon  Nav.  Co.,  20 
Oreg.  569,  26  Pac.  Bep.  857.  And  see  Continental  Ins.  Co.  v. 
Loud  Lumber  Co.,  93  Mich.  139 ;  Atchison,  Topeka  &  S.  F.  B. 
Co.  V,  Home  Ins.  Co.,  59  Kans.  432;  Marine  Ins.  Co.  v.  St. 
Louis,  I.  M.  &  S.  B.  Co.,  41  Fed.  Bep.  643 ;  St.  Louis  &  S.  W. 
E.  Co.  V.  Miller,  31  Tex.  Civ.  App.  104,  66  S.  W.  Bep.  139 
(rehearing  and  writ  of  error  denied) ;  Philadelphia  Under- 
writers V,  Fort  Worth  &  D.  C.  E.  Co.,  Tex.  Civ.  App.  , 
71  S.  W.  Bep.  419. 

2.  Munson  v.  New  York  Cent.  &  H.  E.  B.  Co.,  32  Misc. 
282,  65  N.  Y.  Supp.  848 ;  Lake  Erie  &  W.  E.  Co.  v.  Falk,  62 
Ohio  St.  297,  56  N.  E.  Bep.  1020. 

3.  Id. 

It  was  held  in  Springfield  F.  &  M.  Ins.  Co.  v,  Eichmond  & 
Danville  B.  Co.,  48  Fed.  Bep.  360,  that  the  provisions  of  the 
South  Carolina  Code  of  Civil  Procedure  as  to  bringing  in  par- 
ties and  making  a  pariiy  defendant  when  consent  cannot  be  ob- 
tained as  pari^  plaintiff,  have  no  application  to  an  action  at 
law  in  a  Federal  court. 

RULE  20. 

Distinction  in  Practice  at  Common  Law,  in  Equity,  and  Under 
Codes  of  FrooeduM  —  Insured  a  l^rustee  — >  Bffect  of  Release. 

The  right  of  the  insurance  company  is  derived  from 
the  insured  alone  and  can  be  enforced  in  his  right  only. 
At  common  law  it  must  be  asserted  in  name  of  the  in- 
sured. In  a  court  of  equity  or  admiralty,  or  under  the 
modem  codes  of  practice,  it  may  be  asserted  by  the 
insurance  company  in  its  own  name  when  it  has  paid 
the  insured  the  full  value  of  the  property  insured. 
But  when  the  value  of  the  property  exceeds  the  insur- 
ance money  paid,  at  common  law,  suit  must  be  brought 
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in  name  of  the  insured.  In  such  an  action  the  full  value 
may  be  recovered,  the  insured  becoming  a  trustee  as 
to  the  amount  paid  him  by  the  insurance  company; 
and  the  defendant  is  not  permitted  to  plead  a  release 
from  the  insured  or  payment  by  the  insurance  com- 
pany ;*  a  release  by  the  insured  may  be  good  as  between 
him  and  the  railroad  company,  and  in  that  case  he 
need  not  be  joined  as  a  party  to  the  action;'  when 
necessary  to  sue  in  insured's  name  the  insurance  com- 
pany may  do  so  without  the  former's  consent.^ 

1.  Norwich  Union  Ins.  Co.  v.  Standard  Oil  Co.,  59  Fed. 
Rep.  984,  8  C.  C.  A.  433,  19  TJ.  S.  App.  460;  Southern  Bell 
Tel.  Co.  V.  Watts,  66  Fed.  Bep.  460,  13  C.  C.  A.  579 ;  Chicago, 
B.  &  Q.  R.  Co.  V.  Enunons,  42  111.  App.  138 ;  United  States  v. 
American  Tobacco  Co.,  166  U.  S.  468,  17  Sup.  Ct.  Rep.  619; 
Wager  v.  Provident  Ins.  Co.,  150  U.  S.  99,  14  Sup.  Ct.  Rep.  55 ; 
Anderson  v.  Miller,  96  Tenn.  36,  33  S.  W:  Rep.  615 ;  St.  Louis, 
T.  &  A.  R.  Co.  v.  Fire  Assoc.,  60  Ark.  325,  30  S.  W.  Rep.  350. 
And  see  Monmouth  Ins.  Co.  v.  Hutchinson,  21  N.  J.  Eq.  107; 
Connecticut  Ins.  Co.  v,  Erie  R.  Co.,  73  N.  Y.  399 ;  Pratt  v,  Rad- 
ford, 52  Wis.  114;  Mobile  Ins.  Co.  v,  Columbia  R.  Co.,  41  S.  C. 
408,  19  S.  te.  Rep.  858;  Holcombe  v.  Richmond  R.  Co.,  78  Ga. 
776,  3  S.  E.  Rep.  755.     See  also  Rules  12  and  19. 

2.  Hartford  Ins.  Co.  v.  Wabash  R.  Co.,  74  Mo.  App.  106. 

3.  Monmouth  Ins.  Co.  v.  Hutchinson,  21  N.  J.  Eq.  107. 

\l 

RULE  2Z. 

Insurance  Company  not   Obliged  to  Sue  In   State   where   Tire 

Occurred. 

The  insurance  company  which  has  acquired  a  claim 
by  subrogation  against  a  railroad  company  is  not 
obliged  to  institute  a  suit  in  the  State  where  the  fire 
occurred ;  it  may  sustain  an  action  in  the  State  where 
it  has  its  home  office  or  principal  place  of  business, 
provided,  of  course,  that  jurisdiction  is  otherwise  ob- 
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tained  by  proper  and  sufficient  service  of  process  upon 
the  defendant.    The  cause  of  action  is  transitory. 

Home  Ins.  Co.  v.  Pennsylvania  R.  Co.,  11  Hun,  182. 

RULE  22. 
Proper  Practice  when  Loss  Exceeds  the  Insurance. 

When  the  loss  to  assured  exceeds  the  amount  of  in- 
surance received  it  is  proper  for  the  insurance  com- 
panies and  the  assured  to  make  an  agreement  for  the 
proper  prosecution  of  the  claim^  and  division  of  the 

proceeds  when  collected. 

Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Pullman  Southern  Car 
Co.,  139  U.  S.  79. 

RULE  23. 

Effect  of  Action  by  Insured  Against  BaUroad  Company  After 
Payment  of  the  Insurance  —  Bights  of  Insured  and  the  In- 
surance Company  in  Judgment  and  Proceedings. 

When  the  assured,  after  payment  by  insurance  com- 
panies, brings  suit  against  the  railroad  company  caus- 
ing the  loss,  the  verdict  and  judgment  presumptively 
represent  the  whole  loss;  in  the  absence  of  evidence  re- 
butting such  presumption  insured  is  entitled  to  retain 
only  the  amount  of  the  judgment  in  excess  of  what  he 
received  from  the  insurance  company;*  he  stands  as 
a  trustee  as  to  any  surplus  which  may  remain  in  his 
hands  after  satisfying  his  own  excess  of  loss  in  full 
and  his  reasonable  costs  and  expenses  incurred  in  its 
recovery  unless  the  insurance  companies  on  notice  and 
opportunity  have  contributed  to  and  made  common 
cause  with  him ;  if  he  makes  an  agreement  to  prosecute 
for  joint  benefit  and  fraudulently  has  case  dismissed 


SXTBBOGATION.  373 

he  is  liable  in  suit  at  instance  of  the  insurance  com- 
panies ;'  he  cannot  give  la  release  to  prejudice  of  the  in- 
surance companies  f  and  if  the  insured  is  insolvent  the 
insurance  companies  may  obtain  relief  by  bill  and 
injunction,  restraining  settlement  of  his  case  against 
the  railroad  company,*  but  otherwise  he  may  continue 
his  action.^ 

1.  Stoughton  V,  Manufacturers'  Natural  Gas  CJo.,  165  Pa.  St. 
428,  30  Atl.  Rep.  1001 ;  Monmouth  Ins.  Co.  v.  Hutchinson,  21 
N.  J.  Eq.  107 ;  Weber  v.  Morris  &  E.  R.  Co.,  35  N.  J.  L.  409 ; 
West  of  England  Ins.  Co.  v.  Isaacs,  (1897)  1  Q.  B.  226,  affg. 
(1896)  2  Q.  B.  377;  National  Ins.  Co.  v.  McLaren,  12  Ont.  682 
(a  well-written  opinion  from  which  no  appeal  was  taken). 

2.  Newcomb  v.  Cincinnati  Ins.  Co.,  22  Ohio  St.  382;  Svea 
Ins.  Co.  V.  Packham,  92  Md.  464,  48  Atl.  Rep.  359;  National 
Ins.  Co.  V,  McLaren,  12  Ont.  682;  ^tna  Ins.  Co.  v.  Confer, 
158  Pa.  St.  598,  28  Atl.  Rep.  153. 

3.  West  of  England  Ins.  Co.  v.  Isaacs,  (1897)  1  Q.  B.  226, 
affg.  (1896)  2  Q.  B.  377. 

4.  Hartford  Ins.  Co.  v.  Pennell,  2  III  App.  609. 

6.  Nichols  V.  Chicago,  St.  P.  &  M.  R.  Co.,  36  Minn.  452,  32 
N.  W.  Rep.  176. 

RULE  24. 

Slfect  of  Inaured  Preventing  or  Defeating  Subrogation  by  His 
Agreement  with  Party  Besponsible  for  Loss, 

The  assured  defeats  and  prevents  subrogation  as 
against  a  railroad  or  transportation  company,  or  party 
liable  for  the  loss,  when  he  has  by  stipulation  or  agree- 
ment in  the  bill  of  lading  or  otherwise  agreed  to  give 
such  party  the  benefit  of  the  insurance,*  or  has  released 
the  party  from  liability  for  the  loss  f  and  when  he  has 
thus  or  otherwise  by  his  own  act  or  contract  deprived 
the  insurance  company  of  its  right  to  subrogation  re- 
served in  the  policy,  it  is  a  good  defense  to  his  action 
on  the  policy,"  specially  when  the  policy  contains  a 
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special  clause  or  provision  in  effect  that  the  assured 
shall  do  no  act  affecting  subrogation,  or  releasing  the 
carrier  or  party  responsible  for  any  loss,  or  giving  it 
or  him  the  benefit  of  the  insurance;*  but  it  is  no  de- 
fense when  the  assured  was  ignorant  of  the  clause  in 
a  bill  of  lading  affecting  subrogation  and  acted  in 
good  faith,  and  there  is  no  provision  or  limitation  in 
the  policy  as  to  subrogation  or  terms  of  the  carrier's 
contract ;°  nor  is  it  a  defense  necessarily  when  the 
value  of  the  property  is  limited  in  the  bill  of  lading.® 

1.  Piatt  V.  Richmond  &  C.  B.  Co.,  108  N.  Y.  358;  Phoenix 
Ins.  Co.  V.  Erie  Transportation  Co.,  117  U.  S.  312 ;  Providence- 
Washington  Ins.  Co.  v.  Sidney,  23  Fed.  Hep.  88;  British  Ins. 
Co.  V.  Gulf,  C.  &  F.  R.  Co.,  63  Tex.  475 ;  Rintoul  v.  Nev 
York  Cent.  R.  Co.,  21  Blatchf.  439,  17  Fed.  Rep.  905,  20  Fed. 
Rep.  313.  And  see  Inman  v.  South  Carolina  R.  Co.,  129  TT.  S. 
128;  Jackson  v.  Boylston  Ins.  Co.,  139  Mass.  508;  Deming  v. 
Merchants'  Ins.  Co.,  90  Tenn.  306.  See  also  McAdams  v. 
Missouri,  K.  &  T.  R.  Co.,  19  Tex.  Ciy.  App.  82,  45  S.  W. 
Rep.  936;  Dundee  Chemical  Works  v.  New  York  Mut.  Ins. 
Co.,  12  Misc.  353,  33  N.  Y.  Supp.  628. 

2.  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  213,  15  S.  E. 
Rep.  562;  Highlands  v.  Cumberiand  Valley  Ins.  Co.,  203  Pa. 
St.  134,  52  Atl.  Rep.  130.  And  see  Liverpool,  L.  &  G.  Ins.  Co. 
V.  McNeill,  89  Fed.  Rep.  131,  59  U.  S.  App.  499. 

[Attention  is  called  to  the  fact  that  the  liability  of  the  carrier 
or  railroad  company  for  its  negligence,  notwithstanding  the  con- 
tract, may  be  governed  by  different  rules  in  the  Federal  and 
State  courts.  The  subject  is  not  further  considered  here  as  it 
is  beyond  the  scope  of  this  work.] 

3.  Carstairs  v.  Mechanics  &  Traders'  Ins.  Co.,  18  Fed.  Rep. 
473;  Kennedy  v.  Iowa  State  Ins.  Co.,  119  Iowa,  29,*  91 
N.  W.  Rep.  831;  Niagara  Ins.  Co.  v.  Fidelity  Trust  Co.,  123 
Pa.  St.  516;  Seymour  v.  Tradesmen's  Trust  Co.,  203  Pa.  St. 
151,  52  Atl.  Rep.  125;  Billing  v.  Draemel,  16  Daly,  104,  9 
N.  Y.  Supp.  497;  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige,  285; 
Packham  v.  German  Ins.  Co.,  91  Md.  515,  46  Atl.  Rep.  1066 
(otherwise  when  by  special  provision  in  the  policy  insured  may 
release  the  railroad  company) ;  St.  Paul  Ins.  Co.  v,  EMd,  55 
Fed.  Rep.  238,  22  Ins.  L.  J.  457,  603, 
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4.  Insurance  Co.  of  N.  A.  v.  Baston,  73  Tex.  167,  11  S.  W. 
Rep.  180 ;  Gulf  C.  &  S.  R.  Co.  v.  Zinunennan,  81  Tex.  605,  17 
S.  W.  Rep.  239;  Fayerweather  t;.  Phoenix  Ins.  Co.,  118  N.  Y. 
324,  23  N.  E.  Rep.  192;  Southard  r.  Minneapolis,  St.  P.  & 
S.  R,  Co.,  60  Minn.  382,  391,  62  N.  W.  Rep.  442 ;  Phoenix  Ins. 
Co.  V.  Parsons,  56  N.  Y.  Super.  424,  affd.,  129  N.  Y.  86,  94, 
29  N.  E.  Rep.  87 ;  Dundee  Chemical  Works  v.  New  York  Mut. 
Ins.  Co.,  12  Misc.  353,  33  N.  Y.  Supp.  628 ;  Bloomingdale  v. 
Columbia  Ins.  Co.,  84  N.  Y.  Supp.  572  (App.  T.). 

6.  Jackson  v.  Boylston  Ins.  Co.,  139  Mass.  508. 

6.  Kidd  V.  Oreenwich  Ins.  Co.,  35  Fed.  Rep.  351. 


RULE  25. 
Same  Sub Jeot  —  Effect  of  Concealment  bj  Insured. 

Where  insured  at  time  of  obtaining  policy  had  re- 
leased a  railroad  from  liability  on  account  of  fire,  and 
withholds  the  information  from  the  insurance  com- 
pany, the  materiality  of  this  as  a  concealment  may  be 
submitted  to  a  jury  as  one  of  fact. 

Pelzer  Mfe.  Co.  v,  St.  Paul  T.  &  M.  Ins.  Co.,  41  Fed.  Rep. 
271. 

RULE  26. 

Subrogation   to   Claim  of   a   Mortgagee  —  Effect   of   Mortgagee 

Clause. 

When  policy  insures  owner  and  mortgagor  with  loss 
payable  to  the  mortgagee,  with  mortgagee  clause  at- 
tached, and  the  insurance  is  void  as  to  the  owner,  upon 
payment  of  the  loss  to  the  mortgagee  the  insurance 
company  is  entitled  to  subrogation,  and  as  assignee  of 
the  mortgage  may  foreclose  it. 

Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389.  And  see 
Hastings  v.  Westchester  Ins.  Co.,  73  N.  Y.  141 ;  Ulster  County 
Institution  v.  Leake,  73  N.  Y.  161;  Allen  v.  Watertown  Ins. 
Co.,  132  Mass.  480 ;  Sterling  Ins.  Co.  v.  Beffrey,  48  Minn.  91, 
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50  N".  W.  Sep.  922;  Traders'  Ins.  Co.  v.  Race,  31  111.  App. 
625,  affd.,  142  111.  338. 

In  Massachusetts  there  can  be  no  subrogation  to  rights  of  a 
mortgagee  as  against  the  mortgagor,  unless  the  policy  or  con- 
tract in  terms  provides  for  it.  Suffolk  Ins.  Co.  v.  Boyden,  9 
Allen  (Mass.),  123;  Graves  v.  Hampden  Ins.  Co.,  10  Allen 
(Mass.),  28;  King  v.  State  Ins.  Co.,  7  Cush.  (Mass.)  1. 

It  was  held  in  Boston  Safe-Deposit  Co.  v.  Thomas,  59  Kans. 
470,  53  Pac.  Eep.  472,  that  where  an  insurance  agent  had  paid 
the  premium  he  was  subrogated  to  rights  of  the  insurance  com- 
pany, imder  the  mortgagee  clause,  and  might  maintain  action 
in  his  own  name  to  recover  the  amount  of  the  premium  ad- 
vanced, 

RULE  27. 

Same  Subject  —  Forfeiture  of  Policy  as  to  Owner  and  Inanred  not 

Assumed  —  Must  be  Proved. 

The  '*  mortgagee  clause  '*  is  valid  even  though  the 
owner  and  assured  does  not  know  of  it,  and  is  con- 
tained in  a  separate  paper  or  agreement  with  the  mort- 
gagee.  As  to  the  owner  in  such  case  subrogation  can 
arise  only  as  a  right  given  by  law  upon  facts  proved, 
and  a  forfeiture  in  fact  of  the  policy  as  against  him  is 
the  legal  prerequisite  to  any  independent  insurance 
of  the  mortgagee,  and  must  be  proved  as  one  of  the 
issues,  which  the  owner  and  those  claiming  under  him 
may  require  to  be  proved.  If  the  policy  was  not  in 
fact  forfeited  as  to  the  owner  at  time  of  payment  then 
the  payment  to  the  mortgagee  must  be  considered  as  a 
payment  to  the  mortgagee  as  an  appointee  of  the 
owner  and  not  under  the  independent  contract,  and 
the  owner  would  be  entitled  to  have  the  payment 
credited  on  the  mortgage  debt;*  the  right  to  subroga- 
tion depends  upon  whether  the  policy  has  been  legally 
forfeited  and  not  upon  the  company's  mere  naked 
claim  that  it  is  not  liable  ;^  foreclosure  of  the  mortgage 
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may  be  stayed  until  determination  of  the  insurance 
company  *s  liability  in  an  action  at  law  on  the  policy.^ 

1.  Hare  v,  Headley,  54  N.  J.  Eq.  545,  35  Atl.  Rep.  445.  And 
see  Alamo  Ins.  Co.  v.  Davis,  25  Tex.  Civ.  App.  342,  60  S.  W. 
Rep.  802 ;  Sterling  Ins.  Co.  v.  BefErey,  48  Minn.  9,  50  N.  W. 
Rep.  922 ;  Wisconsin  National  Loan  Assoc,  v.  Webster,  119  Wis. 
476,  97  N.  W.  Rep.  171. 

2.  Traders'  Ins.  Co.  v.  Race,  142  111.  338,  31  N.  E.  Rep.  392, 
29  N.  E.  Rep.  846. 

3.  Race  v.  Traders'  Ins.  Co.,  31  111.  App.  625.    See  Rule  29. 

RULE  28. 
Bight  of  IxiBuranee  Company  Assignable. 

Where  a  company  has  paid  the  insurance  to  a  mort- 
gagee, under  the  mortgagee  clause,  policy  being  void  as 
to  the  owner,  the  right  thus  acquired  by  subrogation,  if 
any,  is  assignable  by  the  insurance  company  and  may 
be  enforceable  against  the  proceeds  of  the  mortgage 
sale. 

Hare  v.  Headley,  54  N.  J.  Eq.  645,  36  Atl.  Rep.  445. 

RULE  29. 

Mortgagee  Has  Biglit  to  Voredose  —  Insurance  Company  Must  be 

Prompt  in  Protection  of  its  Interests. 

Where  the  insurance  is  void  as  to  the  owner,  as 
against  the  mortgagee,  under  the  mortgagee  clause,  the 
insurance  company  cannot  claim  that  the  right  of  sub- 
rogation has  been  impaired  or  lost  by  a  foreclosure 
and  sale,  and  that,  therefore.  He  cannot  recover  for 
the  loss.  If  foreclosure  proceedings  are  pending  at 
time  of  fire  the  insurance  company  should  take  active 
steps  and  protect  its  interests,  if  any,  by  paying  the 
mortgage  debt  and  taking  an  assignment  or  otherwise. 

Eddy  V.  London  Assur.  Co.,  143  N.  Y.  311,  38  N.  E.  Rep. 
307,  24  Ins.  L.  J.  1,  affg.  66  Hun,  307,  20  N.  Y.  Supp.  216. 
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RULE  30. 

Mortgagee's  Sight  to  Settle  with  Other  Oompaaies. 

If  an  insurance  company  desires  to  avail  itself  of 
a  right  of  subrogation  reserved  to  it  under  the  terms  of 
a  mortgagee  clause,  and  to  acquire  an  interest  in  the 
mortgage,  so  as  to  be  able  to  dictate  or  control  set- 
tlement with  other  companies,  it  must  first  pay  the 
amount  due  from  it  on  account  of  the  loss ;  until  such 
payment  is  made  the  mortgagee  is  free  to  make  any 
settlement  he  desires  with  other  companies. 

New  Hampshire  Ins.  Co.  v.  National  Life  Ins.  Co.,  112  Fed. 
Rep.  199,  50  C.  C.  A.  188. 

RULE  31. 

Blf  ect  of  Delay  by  the  Insurance  Company  in  Obtaining  Aasi^- 
ment  of  Mortgage  —  What  Tender  MuBt  Include. 

The  insurance  company  may  lose  its  right  to  subro- 
gation of  the  mortgage  by  delay  in  making  tender  or 
payment;  the  mortgagee's  right  to  recover  under  the 
policy  cannot  be  defeated  where  liability  has  been  de- 
nied by  a  tender  after  suit  is  brought ;  a  tender  by  the 
insurance  company  to  secure  an  assignment  of  the 
mortgage  must  be  within  reasonable  time  and  include 
what  the  mortgagee  may  have  expended  in  preserving 
the  property  and  security  from  further  loss. 

Elliot  Savings  Bank  v.  Commercial  Union  Assur.  Co.,  142 
Mass.  142,  7  N.  E.  Rep.  550. 

RULE  32. 
Mortgage  Must  be  Paid  or  Tendered  in  FuU. 

Where  the  insurance  is  not  sufficient  to  cover  the 
mortgage  debt,  the  company  takes  nothing  by  subro- 
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gation  and  assignment  nntil  the  mortgage  is  paid  or 
tendered  in  full,  both  principal  and  interest. 

Phoenix  Ins.  Co.  v.  Piret  Nat.  Bank,  85  Va.  765,  8  S.  E. 
Rep.  719;  Gibb  v.  Philadelphia  Ins.  Co.,  59  Minn.  267.  And 
see  New  England  Ins.  Co.  v.  Wetmore,  32  111.  221;  AUen  v. 
Watertown  Ins.  Co.,  132  Mass.  480. 


RULE  33. 

[nsiirance  Company  May  be  Botmd  to  Credit  on  the  Mortgage  as 
Against  Previous  Owner  Liable  for  Beiicieney. 

Where  company  has,  pursuant  to  a  mortgagee  clause, 
paid  the  full  amount  of  the  mortgage  and  taken  an 
assignment  of  it  upon  foreclosure  of  the  same,  it  is 
bound  only  to  credit  upon  the  mortgage,  as  against  a 
previous  owner  liable  for  any  deficiency,  the  portion 
of  the  loss  for  which  it  was  originally  liable  to  the 
owner  at  time  of  the  fire^  under  the  apportionment 
clause  of  the  policy. 

Phoenix  Ins.  Co.  v.  Floyd,  19  Hun,  287,  affd.  without  opinion. 
83  N.  Y.  613.    And  see  Hamilton  v.  Qunther,  32  Hun,  22. 

RULE  34. 

Effect  of  Independent  Insurance  by  the  Mortgagee  upon  Hie 

Interest. 

When  a  mortgagee,  independently  of  the  owner  and 
mortgagor,  obtains  a  policy  upon  his  own  interest,  and 
at  his  own  expense,  and  for  his  sole  benefit,  upon  pay- 
ment of  loss  to  him,  the  insurance  company  is  entitled 
to  subrogation;*  and  so,  under  such  circumstances, 
when  the  mortgagee  obtains  the  policy  in  form  to  the 
owner  and  mortgagor,  with  loss  payable  to  him  (the 
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mortgagee) ;  this  right  of  subrogation  does  not  depend 
upon  the  contract.* 

1.  Excelsior  Ins.  Co.  v.  Boyal  Ins.  Co.,  55  N.  Y.  343,  359; 
Honore  v.  Lamar  Ins.  Co.,  51  III.  409 ;  Carpenter  v,  Providence- 
Washin^n  Ins.  Co.,  16  Pet.  (U.  S.)  495;  Concord  Ins.  Co. 
17.  Woodbury,  45  Me.  447 ;  French  v.  Fitch,  67  Mich.  492.  And 
see  Norwich  Ins.  Co.  v.  Boomer,  52  111.  442 ;  Pearman  v.  Gould, 
42  N.  J.  Eq.  4,  5  Atl.  Rep.  811 ;  Dick  v.  Franklin  Ins.  Co.,  10 
Mo.  App.  376,  affd.,  81  Mo.  103;  Sussex  County  Ins.  Co.  v. 
Woodruff,  26  N.  J.  L.  541;  Dumbrack  v.  Neall,  W.  Va. 

,  47  S.  E.  Rep.  303. 

2.  Thomas  v.  Montauk  Ins.  Co.,  43  Hun,  218.    See  Rule  36. 

RULE  35. 

Effect  of  Making  Loss  Payable  to  the  Mortgagee  without  Mort- 
gagee Clause. 

If  the  policy  is  issued  to  the  owner,  with  loss  merely 
made  payable  to  the  mortgagee,  without  the  mort- 
gagee clause,  the  latter  is  merely  an  appointee  to  re- 
ceive the  loss  (if  any  due)  to  the  owner,  with  whom 
the  contract  of  insurance  is  exclusively  made,^  and 
there  can  be  no  subrogation  on  payment  to  the 
mortgagee.^ 

1.  Moore  v.  Hanover  Ins.  Co.,  141  N.  Y.  219. 

2.  Cone  v.  Niagara  Ins.  Co.,  60  N.  Y.  619.  And  see  Home 
Ins.  Co.  V.  Marshall,  48  Kans.  235,  29  Pac.  Rep.  161;  Graves 
V.  Hampden  Ins.  Co.,  10  Allen  (Mass.),  281.    See  also  Bule  36. 

RULE  36. 

When  no  Mortgagee  Claiuie  and  Owner  or  Mortgagor  as  Between 
Himself  and  Mortgagee  Entitled  to  Benefit  of  the  Insurance 
—  Owner  in  I>ef  anlt. 

If  there  is  no  '*  mortgagee  clause  '*  in  the  policy, 
operative  as  an  independent  contract  of  insurance  with 
the  mortgagee  (when  void  as  to  the  owner)  under  its 
special  terms  and  conditions,  and  as  between  the 
owner  and  mortgagor  and  the  mortgagee,  the  former 
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is  entitled  to  the  benefit  of  the  insurance,  as,  for  in- 
stance, where  it  is  effected  at  the  request  or  by  the 
authority  of  the  owner  and  mortgagor^  or  at  his  ex- 
pense, or  under  circumstances  which  could  make  him 
chargeable  with  the  premium,  he  is  entitled  to  the 
benefit  of  the  insurance  obtained  by  the  mortgagee, 
and  there  can  be  no  subrogation  upon  payment  of  a 
loss  to  him,  even  if  the  policy  was  issued  to  and  in  the 
name  of  the  mortgagee;^  but  where  the  owner  and 
mortgagor  is  in  default  or  has  neglected  to  procure 
insurance  as  he  agreed,  and  the  mortgagee  does  pro- 
cure the  policy  upon  his  own  interest,  at  his  own  ex- 
pense, though  chargeable  to  the  owner  and  mortgagor, 
he  is  at  liberty  to  make  any  special  contract  or  provi- 
sion in  the  policy  as  to  subrogation  in  the  event  of  loss, 
which  special  agreement  will  be  operative  and  binding 
as  against  the  owner  and  mortgagor.^ 

1.  Kemochan  v.  New  York  Bowery  Ins.  Co.,  17  N.  Y.  428 
Waring  V,  Loder,  53  N.  Y.  581;  Honore  v,  Lamar  Ins.  Co. 
51  111.  409 ;  Pearman  v.  Gould,  42  N.  J.  Eq.  4,  5  Atl.  Rep.  811 
Norwich  Union  Ins.  Co.  v.  Boomer,  52  111.  442 ;  Stinchfield  v 
Miliken,  71  Me.  567;  Concord  Ins.  Co.  v.  Woodbury,  45  Me 
447;  Pendleton  v.  Elliot,  67  Mich.  496,  35  N.  W.' Eep.  97 
Nelson  v.  Insurance  Co.,  43  N.  J.  Eq.  256;  Cone  v.  Niagara 
Ins.  Co.,  60  N.  Y.  619;  Loudren  v.  Waddle,  98  Pa.  St.  242 
French  v.  Fitch,  67  Mich.  492 ;  Suffolk  Ins.  Co.  v.  Boyden,  9 
Allen  (Mass.),  123;  JEtnA  Ins.  Co.  v.  Baker,  71  Ind.  102. 

2.  Foster  v.  Van  Heed,  70  N.  Y.  19. 

RULE  37. 

Mortgagor  May   be  Subrog^ated  to   Bights   of    Mortgagee  in 

Insurance. 

Where  a  policy  is  assigned  to  a  mortgagee  by  the 
mortgagor,  with  consent  of  the  company,  as  collateral 
or  additional  security  for  the  mortgage  debt,  upon  its 
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payment  by  the  mortgagor  he  is  subrogated  to  the 
rights  of  the  mortgagee  in  the  policy. 

Billings  V.  German  Ins.  Co.,  34  Nebr.  502,  52  N.  W.  Bep. 
397. 

RULE  38. 
BuretlM  Kay  be  Subrogated  to  Claim  of  Mortgagee. 

Sureties  on  a  note  secured  by  mortgage,  who  pay  the 
same,  are  entitled  to  be  subrogated  to  the  claim  of  the 
mortgagee  to  the  insurance  moneys. 

^tna  Ins.  Co.  v.  Thompson,  68  N.  H.  20,  40  Atl.  Bep.  396. 
And  as  to  sureties,  see  also  Merchants'  Ins.  Co.  v.  Story,  13 
Tex.  Civ.  App.  124,  35  S.  W.  Rep.  68. 

RULE  39. 

Effect  of  Owner  and  Mortgagee  Preventing  or  Deatroying  Right 

of  Subrogation. 

Where  parties  have,  by  agreement  or  act,  destroyed 
any  right  on  part  of  the  insurance  company  to  be  sub- 
rogated to  rights  of  the  mortgagee,  they  thereby  re- 
lease the  insurance  company  from  liability. 

Lett  V.  Guardian  Ins.  Co.,  52  Hun,  570,  aflfd.,  125  N.  Y.  82 ; 
Attleborou^h  Savings  Bank  v.  Security  Ins.  Co.,  168  Mass.  147, 
46  N.  E.  Bep.  390,  26  Ins.  L  J.  620. 

RULE  40. 

Subrogation  to  Claim  of  a  Vendor  Under  Bxecutory  Contract  of 

Sale. 

If  a  vendee,  under  an  executory  contract  of  sale, 
agrees  to  pay  the  expense  of  insurance  by  the  vendor, 
and  does  so,  the  insurance  exists  for  his  benefit,  and 
the  insurance  company  has  no  right  of  subrogation  to 
claim  of  vendor  on  payment  of  a  loss  to  him,*  but  may 
be  otherwise  when,  as  between  the  vendor  and  vendee, 
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the  latter  is  not  entitled  to  any  benefit  from  the  InBnr- 
ance;^  there  can  be  no  subrogation  when  the  vendee 
is  discharged  from  liability  to  the  vendor  by  occur- 
rence of  the  fire,  or  when  as  between  them  the  vendee 
is  entitled  to  the  benefit  of  the  insurance  money  in 
event  of  loss.* 

1.  Wood  V.  Northwestern  Ins.  Co.,  46  N.  Y.  421;  Benjamin 
V.  Saratoga  Ins.  Co.^  17  N.  Y.  415 ;  Clinton  v.  Hope  Ins.  Co., 
45  N.  Y.  454,  467.  And  see  Washington  Ins.  Co.  v.  Kelly,  32 
Md.  421 ;  Shotwell  v.  Jefferson  Ins.  Co.,  5  Bosw.  247 ;  Allison 
V,  Phoenix  Ins.  Co.,  87  Tex.  693,  30  S.  W.  Rep.  547,  24  Ins. 
L.  J*  873. 

2.  Sussex  County  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.  541. 
And  see  Clinton  v.  Hope  Ins.  Co.,  supra. 

3.  Clinton  v.  Hope  Ins.  Co.,  supra.  And  see  Insurance  Co. 
V.  XJpdegraff,  21  Pa.  St.  513. 

In  Castellain  v.  Preston,  L.  R.,  11  Q.  B.  Div.  380,  revg.  8 
Q.  B.  Div.  613,  it  was  held  that  where  fin  executory  contract 
of  sale  is  made  without  reference  to  insurance,  and  there  being 
a  loss,  the  vendor  receives  the  money  under  a  policy  obtained 
by  him,  and  the  vendee  subsequently  pays  the  full  consideration 
to  the  vendor,  the  insurance  company  is  entitled  to  recover  from 
the  vendor  what  it  has  paid  upon  the  principle  of  subrogation. 

In  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454,  467,  the  New 
York  Court  of  Appeals  says:  "The  general  rule  is  that  the 
vendee  in  a  contract  for  the  sale  of  land  is  entitled  to  any  bene- 
fit or  improvements  happening  to  the  land  after  the  date  of  the 
contract,  and  must  bear  any  loss,  by  fire  or  otherwise,  which 
occur  without  fault  of  the  vendor,  nor  is  he  entitled  to  the  bene- 
fit of  an  insurance  obtained  by  the  vendor  on  his  own  account, 
and  held  for  his  own  benefit." 

So  in  England  the  rule  is  held  to  be  that  if  property  is  de- 
stroyed before  an  executory  contract  for  the  sale  is  consum- 
mated, the  vendee  or  purchaser,  in  the  absence  of  any  provision 
in  the  contract  to  the  contrary,  cannot  claim  nor  receive  the 
benefit  of  insurance  money  due  upon  a  policy  held  by  the 
vendor,  either  in  reduction  of  amount  due  upon  the  purchase 
or  by  applying  the  money  to  replacing  of  the  building.  Rayner 
r.  Preston,  L.  R.,  14  Ch.  Div.  297,  affd.,  L.  R.  18  Ch.  Div.  1. 
See  also  Plimpton  v.  Farmers*  Ins.  Co.,  43  Vt.  497;  Gilbert 
r.  Post,  28  Ohio  St.  276 ;  Wright  v.  Continental  Ins.  Co.,  117 
Ga.  499,  43  S.  E.  Rep.  700;  Marion  v.  Wolcott,  N.  J.  Eq. 

,  59  Atl.  Rep.  242. 
25 
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For  decision  on  claim  of  the  insurance  company  arising  out 
of  the  same  fire  as  in  Bayner  v>  Preston,  see  Castellain  v.  Pres- 
ton,  L.  K.,  11  Q.  B.  Div.  380.  And  see  Tyler  v.  ^Etna  Ins* 
Co.,  16  Wend.  385. 

RULE  41. 

Sffeet  of  a  Vendue  Taking  an  Assignment  of  a  Xortgagaa's  In- 
terest Under  the  Mortgagee  Clause. 

A  vendee  of  property  subject  to  a  mortgage  and  in- 
sured in  name  of  vendor,  but  void  as  to  him  on  account 
of  the  transfer,  cannot  acquire  a  claim  to  the  insur- 
ance by  taking  an  assignment  of  the  mortgagee's  in- 
terest therein  under  a  mortgagee  clause,  because  the 
insurance  company  having  the  right  of  reimbursement 
out  of  the  property  by  subrogation  to  rights  imder  the 
mortgage,  such  right  to  avoid  circuity  of  action  is  a 
defense  against  the  enforcement  of  the  agreement 
itself. 

Lett  V.  Guardian  Ins.  Co.,  52  Him,  570,  aflfd.,  126  N.  Y.  82, 

RULE  4a. 
Effect  of  Insurance  for  Joint  Benefit  of  Vendor  and  Vendee. 

When  the  policy  is  issued  to  and  held  by  an  owner  of 
property,  who  makes  an  executory  contract  of  sale, 
which  provides  for  the  continuance  of  insurance  for 
joint  benefit  of  the  vendee,  the  vendee  agreeing  to  pay 
the  expense  or  premium,  and  the  vendor  receives  a 
mortgage  from  the  vendee,  the  insurance  company  upon 
payment  of  a  loss  is  not  entitled  to  be  subrogated  or  to 
an  assignment  of  the  mortgage,  in  the  absence  of  any 
agreement  to  that  effect. 

Nelson  v.  Bound  Brook  Ins.  Co.,  43  N".  J.  Eq.  256,  11  Atl. 
Rep.  681,  revg.  41  N.  J.  Eq.  485,  6  Atl.  Rep.  590. 
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CHAPTER  NINTH. 

Limitation  as  to  Suit  or  Action  on  Policy. 

BuLE   1.  Limitation  as  prescribed  by  contract. 

2.  Condition  valid  and  binding. 

3.  Part  of  a  parol  contract  of  insurance. 

4.  Does  not  apply  to  reinsurance  contracts. 

5.  Operation  suspended  by  war. 

6.  Does  not  apply  to  independent  agreement  to  pay. 

7.  An  adjustment  and  promise  to  pay  the  amount  of 

an  adjustment  do  not  mean  same  thing. 

8.  Effect  of  death  of  insured. 

9.  When  binding  upon  mortgagee  —  Waiver. 

10.  Euns  from  date  of  fire. 

11.  Does  not  commence  to  run  until  loss  is  payable. 

12.  Wlhen  time  expires  on  Simday. 

13.  Computation  of  time  in  months. 

14.  Effect  of  attempt  to  commence  action  imder  a  statute. 

15.  Filing  prcecipe  for  simimons  —  Distinction   between 

setting  aside  service  and  summons. 

16.  Amendment  of  summons  or  complaint. 

17.  Amendment  as  to  name  of  party. 

18.  Failure  of  previous  action  —  Effect  of  statute  — 
Action  at  law  may  be  regarded  as  continuance  of 
prior  suit  in  equity. 

19.  Suit  in  equity  may  be  regarded  as  continuance  of 

action  at  law  —  Exceptions. 

20.  Statute  may  permit  new  action  after  nonsuit.  - 

21.  Effect  of  garnishee  or  attachment  proceedings  —  In- 

junction —  Relief  by  cross-bill. 

22.  Effect  of  bad  faith  on  part  of  company  retaining 

policy  and  refusing  copy. 

23.  Effect  of  insurance  of  a  mechanic's  lien  interest  — 

Time  necessarily  extended  by  provisions  of  policy. 

24.  No  substitution  of  new  cause  of  action  by  amendment 

after  limited  time. 

25.  When  companies  have  obtained  injunction  against  in- 

sured he  may  have  relief  by  cross-bill. 

26.  Effect  of  interpleader  by  a  third  party. 

27.  Waiver  of  the  limitation. 
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Bulb  28.  No  waiver  when  insured  has  ample  opportunity  to 
commenoe  suit  and  delays  it. 

29.  Waiver  by  providing  fund  for  payment  —  Insolvent 

tympany. 

30.  Waiver  in  appraisal  —  Estoppel. 

31.  Waiver  by  local  agent  or  adjuster. 

32.  Extension  of  time  by  company. 

33.  Effect  of  statute  prescribing  limitation  as  to  insur- 

ance policies. 

34.  Limitation  as  applied  to  Lloyds  policy. 

RULE  I. 
Limitation  as  Prescribed  by  Contract. 

No  suit  or  action  on  the  policy  shall  be  sustainable 
in  any  court  of  law  or  equity  unless  commenced  within 
twelve  months  next  after  the  fire. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  New  Jersey, 

Connecticut,  North  Carolina, 

Louisiana,  North  Dakota, 

Michigan,  *  Pennsylvania, 

Missouri,  Rhode  Island. 

The  standard  form  of  policy  prescribed  in  Wisconsin  does 
not  contain  any  such  limitation. 

By  the  standard  form  of  policy  prescribed  in: 

Maine,  Minnesota, 

Massachusetts, 

the  limitation  for  commencement  of  suit  or  action  is  ''within 
two  years  from  the  time  the  loss  occurred." 

In  New  Hampshire,  same  as  preceding,  except  it  is  one  year 
instead  of  two. 

The  South  Dakota  form  (1905)  does  not  contain  any  limi- 
tation. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

*  See  note  to  "  Duty  to  Save  and  Preserve  Property,"  Rule  1, 
page  2. 
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RULE  a. 

Condition  Valid  and  Binding. 

The  limitation  clause  in  an  insurance  policy  pre- 
scribing the  time  within  which  suit  must  be  brought 
thereon  is  valid  and  binding  upon  the  insured. 

Eiddlebarger  v.  Hartford  Ins.  Co.,  7  Wall.  (U.  S.)  386;  Gar- 
retson  v.  Merchants'  Ins.  Co.,  114  Iowa,  17,  86  N.  W.  Rep.  32 ; 
Woodbury  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  618 ;  Chiches- 
ter V.  New  Hampshiie  Ins.  Co.,  74  Conn.  610,  61  Atl.  Sep.  545 ; 
Graham  v.  Niagara  Ins.  Co.,  106  Ga.  840,  32  S.  E.  Rep.  579; 
Brooks  V.  Georgia  Ins.  Co.,  99  Ga.  116,  24  S.  E.  Rep.  869 ;  Rich- 
ter  V.  Michigan  Ins.  Co.,  66  111.  App.  606 ;  Stephens  v.  Phoenix 
Assur.  Co.,  85  111.  App.  671*;  Wilhelmi  v.  Des  Moines  Ins.  Co., 
103  Iowa,  532 ;  McElroy  v.  Continental  Ins.  Co.,  48  Kan.  200 ; 
Fullam  V.  Union  Ins.  Co.,  7  Gray  (Mass.),  61;  Ward  v.  Penn- 
sylvania Ins.  Co.,  82  Miss.  124,  33  So.  Rep.  841 ;  Ghio  v.  Western 
Afisnr.  Co.,  66  Miss.  632 ;  Keim  i;.  Mutual  Ins.  Co.,  42  Mo.  38 ; 
Tasker  v.  Kenton  Ins.  Co.,  58  N.  H.  469 ;  Roach  v.  New  York 
Ins.  Co.,  30  N.  Y.  546;  Wilkinson  v.  First  National  Ins.  Co., 
72-  N.  Y.  499 ;  Ripley  v.  JEtna  Ins.  Co.,  30  N.  Y.  136 ;  Wil- 
loughby  V.  St.  Paul  German  Ins.  Co.,  68  Minn.  373,  71  N.  W. 
Rep.  272 ;  Universal  Ins.  Co.  v.  Weiss,  106  Pa.  St.  20 ;  Higgins 
V,  Windsor  Ins.  Co.,  54  Vt.  270 ;  Virginia  Ins.  Co.  v.  Aiken,  82 
Va.  424;  Steele  v.  German  Ins.  Co.,  93  Mich.  81,  63  N.  W. 
Rep.  614;  Barry  &  Finan  Lumber  Co.  v.  Citizens^  Ins.  Co., 
Mich.        ,  98  N.  W.  Rep.  761.  • 

Exception, —  In  Nebraska  it  is  rejected  or  construed  to  be 
void  as  against  public  policy.  Omaha  Ins.  Co.  v.  Drennen,  56 
Nebr.  623,  77  N.  W.  Rep.  67 ;  Grand  View  Building  Assoc,  v. 
Northern  Assur.   Co.,  Nebr.         ,  102  N.   W.  Rep.  246. 

And  so  in  South  Dakota  it  is  held  void  as  being  in  conflict  with 
A  statute.    Vesey  v.  Commercial  Union 'Assur.  Co.,  S.  D. 

,  101  N.  W.  Rep.  1074;  Phoenix  Ins.  Co.  v.  Perkins, 
S.  D.        ,  101  N.  W.  Rep.  1110. 

RULE  3. 

Part  of  a  Parol  Contract  of  Insnraneew 

The  limitation  clause  in  the  policy  becomes  part  of 
a  parol  contract  of  insurance,  although  policy  is  never 
delivered  and  assured  is  in  ignorance  of  its  existence. 

DeGrove  v.  Metropolitan  Ins.  Co.,  61  N.  Y.  594. 
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RULE  4. 

Does  not  Apply  to  Reinsurance  Contracts. 

The  limitation  clause  in  the  policy  does  not  apply  to 
reinsurance  contracts;^  or  at  least  does  not  begin  to 
run  until  the  reinsured  company  has  paid  the  loss 
under  the  original  policy  issued  by  it.* 

1.  Alker  v.  Ehoads,  73  App.  Div.  158,  76  N.  Y.  Snpp.  808, 
citing  Jackson  v.  St.  Paul  P.  &  M.  Ins.  Co.,  99  N.  Y.  124. 

2.  Boyal  Ins.  Go.  v.  Vanderbilt  Ins.  Co.,  102  Tenn.  264,  52 
S.  W.  Kep.  168,  28  Ins.  L.  J.  910. 

RULE  5. 
Operation  Su8i>ended  by  War. 

War  suspends  the  operation  of  the  limitation 
clause;^  and  so  does  a  statute  which  in  terms  pro* 
hibits  the  maintenance  of  an  action.' 

1.  Semmes  v.  City  Ins.  Co.,  13  Wall.  (U,  S.)  158. 

2.  North  Britisb  &  M.  Ins.  Co.  v.  Edwards,  Miss.  ,  3T 
So.  Hep.  748. 

RULE  6. 
Boes  not  Apply  to  Independent  Agnreement  to  Pay. 

The  limitation  clause  in  the  policy  is  not  operative 
upon  a  distinct  and  independent  agreemei^Lt  to  pay  the 
amount  of  the  loss  in  consideration  of  the  surrender 
and  cancellation  of  the  policy. 

'  Smith  V,  Glens  Falls  Ins.  Co.,  62  N.  Y.  85.  And  see  Illi- 
nois Ins.  Co.  v.  Archdeacon,  82  111.  236;  Hanover  Ins.  Co.  v. 
Hatton  (Ky.),  55  S.  W.  Rep.  681. 

RULE  7. 

An  AdJuBtment  and  Promise  to  Pay  the  Amount  of  an  Adjiut- 

ment  Do  not  Mean  Same  Thing. 

An  adjustment  of  the  amount  of  a  loss  by  the  as- 
sured and  an  insurance  company  does  not  raise  an  im- 
plied promise  to  pay  it ;  there  must  be  an  express  prom- 
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ise  to  pay  the  amount  of  the  adjustment,  to  create  a 
new  liability,  and  make  it  independent  of  the  limitation 
clause  in  the  policy. 

WiUonghby  v.  St.  Paid  German  Ins.  Co.,  68  Minn.  373,  71 
N.  W.  Eep.  272,  27  Ins.  L.  J.  252. 

RULE  8. 
Sffect  of  Death  of  Tnaured. 

Where  the  assured  is  dead  at  time  of  fire,  and  leaves 
a  will,  which  is  contested,  it  is  the  duty  of  the  executor 
named  in  the  will,  or  of  some  one  interested  in  the 
policy,  to  promptly  apply  for  the  appointment  of  a 
temporary  administrator,  that  proper  notice  of  loss 
may  be  given,  proofs  furnished,  and  suit  commenced 
within  the  limited  time,  by  him,  if  necessary;  if  no 
effort  made  in  that  direction  there  is  no  excuse  for  such 
delay  and  action  is  barred  by  the  limitation  clause. 

Mathews  v.  American  Central  Ins.  Co.,  154  N.  T.  449,  48 
N.  E.  Rep.  751,  27  Ins.  L.  J.  193,  39  L.  R.  A.  433,  aflfg.  9  App. 
Div.  339,  41  N.  Y.  Supp.  304. 

RULE  9. 
When  Binding  upon  Mortgagee  —  Waiver. 

The  limitation  clause  is  binding  upon  the  mortgagee 
to  whom  loss  is  payable,  as  well  as  upon  the  insured, 
notwithstanding  a  mortgagee  ^clause  ;*  but  otherwise 
where  policy  provides  that  *  *  if  issued  upon  interest  of 
mortgagee,  assured  must  first  exhaust  primary  secu- 
rity before  he  can  recover  the  insurance ;  in  such  a  case 
the  limitation  clause  is  inoperative,  and  ordinary 
statute  of  limitation  applies,*  or  the  time  to  sue  is  ex- 
tended.^   Payment  to  a  mortgagee  to  whom  the  loss  is 
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payable  does  not  waive  the  limitation  as  against  the 
insured.^ 

1.  American  Bldg.  &  Loan  Assoc,  i;.  Fanners'  Ins.  Co.,  11 
Wash.  619,  40  Pac.  Sep.  125,  24  Ins.  L.  J.  838.  And  see 
Shawnee  Ins.  Co.  v.  Bayba,  8  Kans.  App.  169,  55  Pac.  Bep.  474. 

2.  Dwelling-House  Ins.  Co.  v.  Kansas  Loan  &  Trust  Co.,  5 
Kans.  App.  137,  48  Pac.  Rep.  891,  26  Ins.  L.  J.  603. 

3.  Hay  v.  Star  Ins.  Co.,  13  Hun,  496,  affd.,  77  N.  Y.  235. 

4.  King  V.  Watertown  Ins.  Co.,  47  Hun,  1,  aflEd.,  132  N.  Y. 
338. 

RULE  ID. 
Buns  from  Date  of  Fire. 

Where  policy  so  provides  the  limitation  runs  from 
the  date  of  the  fire,  and  not  from  date  when  loss  is  as- 
certained or  becomes  payable. 

Hart  V.  Citizens'  Ins.  Co.,  86  Wis.  77,  56  N.  W.  Bep.  332,  23 
Ins.  L.  J.  32 ;  Chichester  v.  New  Hampshire  Ins.  Co.,  74  Conn^ 
510,  51  Atl.  Bep.  545;  Eagan  v,  Oakland  Ins.  Co.,  29  Oreg. 
403,  42  Pac.  Bep.  990,  25  Ins.  L.  J.  534;  Daly  v.  Concordia 
Ins.  Co.,  16  Colo.  349,  65  Pac.  Bep.  416;  Prevost  v.  Scottish 
Union  &  Nat.  Ins.  Co.,  Bap.  Jud.  Quebec,  14  C.  S.  203;  State 
Ins.  Co.  V.  Stoffels,  48  Kans.  205,  29  Pac.  Bep.  479 ;  Ailemannia 
Ins.  Co.  V.  Little,  20  111.  App.  431 ;  King  v.  Watertown  Ins.  Co., 
47  Hun,  1;  Allen  v.  Dutchess  Co.  Ins.  Co.,  95  App.  Div.  86, 
88  N.  Y.  Supp.  530.  And  the  distinction  in  use  of  word  "  fire  ** 
instead  of  "  loss  "  is  pointed  out  in  Steen  v.  Niagara  Ins.  Co.,  89 
¥.  Y.  324;  Hocking  v.  Howard  Ins.  Co.,  130  Pa.  St.  170.  Thia 
rvle  does  not  apply  in  some  courts  and  jurisdictions.  See  Bule  11. 

RULE  II. 
Does  not  Commence  to  Bun  Until  Loss  la  Payable. 

The  clause  making  the  time  to  conunence  suit  from 
occurrence  or  date  of  the  fire  makes  no  substantial 
difference  in  the  meaning  as  formerly  construed  when 
the  word  ' '  loss  ' '  was  used  instead  of  * '  fire. ' '  The 
clause  must  be  construed  as  intending  to  give  twelve 
full  months  in  which  to  bring  suit,  exclusive  of  the 
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time  when  under  other  clauses  of  the  policy  suit  cannot 
be  brought.  The  right  to  commence  suit  being  post- 
poned to  sixty  days  after  proofs  of  loss  are  furnished, 
the  twelve  months'  limitation  does  not  commence  to 
run  until  after  the  expiration  of  the  sixty  days;*  and 
so  is  suspended  by  the  pendency  or  continuance  of  an 
appraisal.* 

1.  Steel  V.  Phoenix  Ins.  Co.,  51  Fed.  Rep.  715,  7  U.  S.  App. 
326,  2  C.  C.  A.  463,  revg.  47  Fed.  Rep.  863,  and  affirmed  by 
divided  court  without  opinion,  154  TJ.  S.  518,  14  Sup.  Ct.  Rep. 
1153,  38  L.  ed.  1064;  Friezen  v.  Allemannia  Ins.  Co.,  30  Fed. 
Rep.  352 ;  Vette  v.  Clinton  Ins.  Co.,  30  Fed.  Rep.  668 ;  Sample 
V.  London  &  Lancashire  Ins.  Co.,  46  S.  C.  491,  24  S.  E.  Rep. 
334,  25  Ins.  L.  J.  676 ;  Insurance  Co.  v.  Scales,  101  Tenn.  628, 
49  S.  W.  Rep.  743 ;  German  Ins.  Co.  v.  Davis,  40  Nebr.  700,  59 
N.  W.  Rep.  698,  23  Ins.  L.  J.  768 ;  Harrison  v.  Hartford  Ins. 
Co.,  112  Iowa,  77,  80  N.  W.  Rep.  309 ;  Reade  v.  State  Ins.  Co., 
103  Iowa,  307,  72  N.  W.  Rep.  665.  And  see  Case  v.  Sun  Ins. 
Co.,  83  Cal.  473,  23  Pac.  Rep.  534 ;  Hong  Sling  v.  Royal  Ins. 
Co.,  8  Utah,  135 ;  Putze  v.  Saginaw  Valley  Ins.  Co.,  132  Mich. 
670,  94  N.  W.  Rep.  191,  reversing  on  rehearing  previous  opinion, 
86  N.  W.  Rep.  814.  (But  this  rule  does  not  apply  in  some  juris- 
dictions. See  Rule  10.)  Whenever  a  policy  in  terms  provides 
that  limitation  runs  from  **  date  of  loss  or  occurrence  of  loss,^' 
it  is  construed  as  the  date  when  the  loss  accrues  or  becomes  pay- 
able. New  Haven  Steamboat  Co.  v.  Providence-Washington 
Ins.  Co.,  10  App.  Div.  284;  dissenting  opinion  of  Barrett,  J., 
adopted  by  the  Court  of  Appeals  in  reversing  judgment,  169 
N.  T.  647;  Rogers  v.  ^Etna  Ins.  Co.,  96  Fed.  Rep.  103,  36  C. 
C.  A.  396,  28  Ins.  L.  J.  808 ;  Rogers  v.  Home  Ins.  Co.,  96  Fed. 
Rep.  109,  35  C.  C.  A.  402 ;  Mayor  v.  Hamilton  Ins.  Co.,  39  N. 
Y.  45 ;  Steen  v.  Niagara  Ins.  Co.,  89  N.  Y.  316 ;  Hay  v.  Star 
Ins.  Co.,  77  N.  Y.  235 ;  Miller  v.  Hartford  Ins.  Co.,  70  Iowa, 
704;  Murdock  v.  Franklin  Ins.  Co.,  33  W.  Va.  407,  10  S.  E. 
Rep.  777;  Sun  Ins.  Co.  v.  Jones,  54  Ark.  376,  15  S.  W.  Rep. 
1034;  German  Ins.  Co.  v.  Fairbank,  32  Nebr.  750,  49  N.  W. 
Rep.  711;  Chandler  v.  St.  Paul  Ins.  Co.,  21  Minn.  86;  Barber 
V.  Insurance  Co.,  16  W.  Va.  658.  But  the  courts  do  not  agree 
in  construction  oi  such  language,  and  some  hold  that  the  ^'  loss 
occurs"'  when  the  fire  occurs.  Brooks  v.  G^rgia  Home  Ins. 
Co.,  99  Ga.  116,  24  S.  E.  Rep.  869;  Chambers  v.  Atlas  Ins.  Co., 
51  Conn.  17 ;  Carraway  v.  Merchants*  Ins.  Co.,  26  La.  Ann.  298 ; 
Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92 ;  Fullam  v.  New  York 
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Ins.  Co.,  7  Gray  (Mass.),  61;  Tftivelers'  Ins.  Co.  v.  California 
Ins.  Co.,  1  N.  D.  151 ;  Grigsby  v.  German  Ins.  Co.,  40  Mo.  App. 
276 ;  Rothier  v.  German  Ins.  Co.,  84  Minn.  116,  86  N.  W.  Bep. 
888.  See  also  McFarland  v.  Association,  5  Wyo.  126,  38  Pac. 
Bep.  347,  27  L.  R.  A.  48. 

2.  Fritz  V.  British-American  Assur.  Co.,  208  Pa.  St.  268,  57 
Atl.  Bep.  573. 

RULE  la. 
When  TimA  Bzpires  on  Sunday. 

If  the  limited  time  expires  on  Simday,  the  assured 
has  the  following  day,  Monday,  to  commence  his  ac- 
tion;* the  date  fire  occurred  is  excluded  in  calcula- 
tion;* but  if  the  fire  extends  over  into  another  day, 
fiuch  additional  day  must  be  included.' 

1.  Owen  V.  Howard  Ins.  Co.,  87  Ky.  571. 

2.  DwelUng-Honse  Ins.  Co.  v.  Osbom,  1  Eans.  App.  197. 

3.  AUemannia  Ins.  Co.  v.  Little,  20  lU.  App.  431. 

RULE  13. 
Computation  of  Time  in  XonUuk 

When  time  limited  in  policy  expires  a  certain  num- 
ber of  months  from  the  date  of  the  fire,  such  time  has 
reference  to  calendar  months,  and  expires  on  the  same 
day  of  the  month  as  fire  occurred,  and  counting  the 
number  of  months  prescribed,  excluding  the  month  in 
which  the  fire  occurred. 

Daly  V.  Concordia  Ins.  Co.,  16  Col.  349,  66  Pac.  Rep.  416. 

RULE  14. 

Effect  of  Attempt  to  Commence  Action  Under  a  Statute. 

Practically  the  limitation  prescribed  in  a  standard 
form  is  one  specially  prescribed  by  law,  as  well  as  by 
•contract,  and  hence  a  statute  providing  that  an  attempt 
to  commence  an  action  by  delivery  of  process  to  a 
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sheriff,  with  intent  to  have  served,  is  equivalent  to  com- 
mencement of  an  action,  applies  to  such  limitation;^ 
hut  otherwise  when  delivery  of  process  is  to  one  who  is 
not  a  sheriff  or  officer.^ 

1.  Hamilton  v.  Royal  InB.  Co.,  166  N.  Y.  327,  50  N.  E.  Bep. 
863,  revg.  81  Hun,  207.  And  see  also  Gough  v.  McFall,  31 
App.  Div.  578,  52  N.  Y.  Supp.  221;  (Jeorgia  Home  Ins.  Co. 
V.  Holmes,  75  Miss.  390,  23  So.  Bep.  183;  German  Ibb.  Co. 
V.  Wright,  6  Kans.  App.  611,  49  Pac.  Bep.  704. 

2.  Lesure  Lumber  Co.  v.  Mutual  Ins.  Co.,  101  Iowa  514,  70 
N.  W.  Rep.  761. 

RULE  15. 

Jiling  PrsBcipe  for  Summons  —  Dlatinction  Between  Setting  Aside 

Sendee  and  Summons. 

•  Filing  of  a  prsBcipe  for  a  summons  or  process  against 
an  insurance  company  may  be  regarded  as  the  com- 
mencement of  an  action,  although  the  summons  is  not 
actually  served  until  after  the  limited  time  ;*  but  where 
the  summons  is  issued  and  served  in  proper  time,  but 
both  the  summons  and  service  are  vacated  and  set  aside 
by  the  court,  issue  and  service  of  a  sununons  after  the 
limited  time  are  too  late;*  but  where  service  only  set 
aside,  and  writ  itself  remains  in  force  and  there  is  no 
termination  of  the  action  by  nonsuit  or  dismissal,  an 
alias  writ  may  be  properly  served  even  if  such  service 
is  after  the  limited  time  and  action  is  not  barred.^ 

1.  Schroeder  v.  Merchants  &  Mechanics*  Ins.  Co.,  104  111.  71. 
And  see  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  202. 

2.  State  Ins.  Co.  v.  Stoifels,  48  Kans.  205,  29  Pac.  Rep.  479. 

3.  Everett  v.  Niagara  Ins.  Co.,  142  Pa.  St.  322;  American 
Central  Ins.  Co.  v.  Haws,  Pa.  St.  ,11  Atl.  Eep.  107. 
And  see  Virginia  F.  &  M.  Ins.  Co.  v.  Vaughan,  88  Va.  832,  14 
S.  E.  Rep.  754. 
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RULE  x6. 

Amendment  of  Bnmmons  or  Complaint. 

A  Bummons  cannot  be  amended  as  to  its  date  and 
issue  by  a  second  summons  to  avoid  the  operation  of 
the  limitation  clause  in  the  policy ;  it  cannot  be  treated 
as  an  alias;^  but  a  complaint  may  be  amended  after 
expiration  of  limited  period  without  introducing  a  new 
cause  of  action.^ 

1.  Peek  V.  German  Ins.  Co.,  102  Mich.  52,  60  N.  W.  Bep. 
453. 

2.  Johnston  v.  Farmers'  Ins.  Co.,  106  Mich.  96,  64  N.  W. 
Sep.  5 ;  Thomas  v.  Fame  Ins.  Co.,  108  111.  91 ;  Jamison  v.  State 
Inrt.  Co.,  85  Iowa,  229,  62  N.  W.  Rep.  185. 

RULE  17. 
Amandment  as  to  Name  of  Party. 

A  summons  or  process  served  on  proper  party  in 
time  may  be  subsequently  amended  as  to  name  of  such 
party,  when  such  amendment  is  authorized  by  law  or 
statute. 

Burton  v.  Buckeye  Ins.  Co..  26  Ohio  St  467. 

RULE  x8. 

Failure  of  PreTious  Action  —  Effect  of  Statute  —  Action  at  Law 
May  be  Regarded  as  Continuance  of  Prior  Suit  in  Equity. 

Failure  of  a  previous  action  upon  the  policy  as  by 
a  dismissal  or  nonsuit  or  from  any  cause  cannot  alter 
the  effect  or  change  the  operative  force  of  the  limita- 
tion clause,  even  although  the  second  suit  purports  on 
its  face  to  be  a  renewal  of  the  first  action  ;*  the  second 
suit  must  be  brought  within  time  limited  by  the  policy, 
even  though  there  is  a  general  statute  that  a  second 
suit  shall  be  regarded  as  a  continuation  of  the  first.- 
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But  where  Buit  is  brought  in  equity  to  reform  policy 
and  a  subsequent  action  is  brought  at  law  to  recover 
upon  the  policy  as  reformed,  latter  action  may  be 
deemed  a  continuance  of  the  former ;'  and  so  where  suit 
fails  in  equity  for  reformation,  a  court  having  juris- 
diction should  permit  continuance  of  action  at  law 
upon  the  policy  by  proper  amendment  of  the  com- 
plaint/ 

1.  Nelson  v.  PhcEnix  Ins.  Co.,  9?  Ga.  722,  26  S.  E.  Bep. 
189.  And  see  Wilson  v.  ^tna  Ins.  Co.,  27  Vt.  99 ;  McParland 
t;.  iEtna  Ins.  Co.,  6  W.  Va.  437;  Mclntyre  v.  Michigan  Ins. 
Co.,  52  Mich.  188;  State  Ins.  Co.  v.  Stoffel,  48  Kans.  205,  29 
Pac.  Hep.  479 ;  Hocking  v.  Howard  Ins.  Co.,  130  Pa.  St.  170, 
18  Atl.  Rep.  614;  Riddlebarger  v.  Hartford  Ins.  Co.,  7  Wall. 
(U.  S.)  386;  Ward  v.  Penn.  Ins.  Co.,  82  Miss.  124,  33  So.  Bep. 
841 ;  Arthur  v.  Homestead  Ins.  Co.,  78  N.  T.  462 ;  Wilkinson 
V,  Insurance  Co.,  72  N.  Y.  499 ;  Williams  v.  Greenwich  Ins.  Co., 
98  Ga.  532,  25  S.  E.  Rep.  31 ;  Smith  v.  Herd,  Ky.  ,  60 
S.  W.  Rep.  841. 

2.  Harrison  v.  Hartford  Ins.  Co.,  102  Iowa,  112,  71  N.  W. 
Rep.  220;  Wilhelmi  v.  Des  Moines  Ins.  Co.,  103  Iowa,  532,  72 
N.  W.  Rep.  685,  68  N.  W.  Rep.  782 ;  Chichester  v.  New  Hamp- 
shire  Ins.  Co.,  74  Conn.  510,  61  Atl.  Rep.  545;  Harrison  v. 
Hartford  Ins.  Co.,  67  Fed.  Rep.  298 ;  Howard  Ins.  Co.  v.  Hock- 
ing, 130  Pa.  St.  170,  18  Atl.  Rep.  614.  And  see  Riddlebarger 
t;.  Hartford  Ins.  Co.,  7  Wall.  (U.  S.)  386;  McElroy  v.  Con- 
tinental  Ins.  Co.,  48  Kans.  200,  29  Pac.  Rep.  478.* 

8.  Jacobs  V,  St.  Paul  Ins.  Co.,  86  Iowa,  145,  53  N.  W.  Rep. 
101. 

4.  New  York  Ice  Co.  v.  Northwestern  Ins.  Co.,  23  N.  Y.  357. 
The  limitation  is  no  bar  when  previous  case  was  dismissed  con- 
trary to  a  stipulation.  Phoenix  Ins.  Co.  i;.  Belt  R.  Co.,  182 
111.  33,  54  N.  E.  Rep.  1046. 

RULE  19. 

Suit  in  Equity  Xay  be  Regarded  as  Continiiaace  of  Action  at 

Law  <—  BzeeptioBB. 

Where  an  action  at  law  is  brought  within  proper 
time,  filing  of  a  bill  in  equity  for  reformation,  after 
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the  prescribed  time,  may  be  regarded  as  in  aid  or  con- 
tinuance of  the  prior  action;^  otherwise  when  no  pre- 
vious action  brought  or  is  pending,^  or  when  previou£^ 
action  has  been  dismissed  or  terminated  by  nonsuit* 

1.  Boeenbaiun  v.  Council  Bluffs  Ins.  Co.^  37  Fed.  Bep.  724; 
Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.^  31  Conn.  517. 
And  see  Hamburg-Bremen  Ins.  Co.  v.  Pelzer  Mfg.  Co.,  76  Fed. 
Bep.  479,  22  C.  C.  A.  283;  Grand  View  Building  Assoc,  v. 
Northern  Assur  Co.,         Nebr.        ,  102  N.  W.  Rep.  246. 

2.  Thompson  v.  Phenix  Ins.  Co.,  25  Fed.  Rep.  296. 

3.  Arthur  v.  Homestead  Ins.  Co.,  78  N.  Y.  462.  And  sea 
Rule  18. 

RULE  20. 
Statute  Kay  Permit  New  Action  After  Nonsuit. 

Where  statute  specifically  provides  that  after  as- 
sured is  nonsuited  or  suffers  a  nonsuit  in  action  on  the 
policy,  he  may  commence  a  new  action  at  any  time 
within  one  year  thereafter,  it  supersedes  the  limitation 
clause  in  the  policy. 

Lancashire  Ins.  Co.  v,  Stanley,  70  Ark.  1,  62  S.  W.  Rep.  66. 

RULE  21. 

Blfect  of  Qamishee  or  Attachment  Proceedings  —  Injunction  — 

Belief  by  Croes-BilL 

Garnishee  or  attachment  proceedings  may  be  suffi- 
cient conmaencement  of  suit  in  limited  tune  ;*  but  an  in 
junction  restraining  the  assured  from  collecting  claim 
under  the  policy  does  not  suspend  the  limitation 
clause ;  suit  must  be  brought  in  limited  time  ;*  but  as- 
sured may  obtain  relief  by  cross-bill  in  same  suit.* 
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1.  Harris  v.  Phoenix  Ins.  Co.,  35  Conn.  310;  Ritter  v.  Bos- 
ton Underwriters,  28  Mo.  App.  140. 

2.  Wilkinson  v.  First  National  Ins.  Co.,  72  N.  Y.  499. 

3.  See  Rule  25. 
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RULE  aa. 

Sffeet  of  Bad  Faith  on  Part  of  Company  Retaining  Policy  and 

Befvaing  Copy. 

When  an  action  at  law  upon  the  policy  is  dismissed  in 
consequence  of  the  insurance  company  in  bad  faith 
taking  and  keeping  possession  of  the  policy,  and  refus- 
ing to  furnish  a  copy,  and  a  bill  is  subsequently  filed  in 
equity  to  obtain  proper  relief  by  reformation,  the  limi- 
tation clause  is  no  bar  to  the  suit. 

Taylor  v.  Glens  Falls  Ins.  Co.,  44  Fla.  273,  32  So.  Sep.  887. 

RULE  33. 

Sffeet  of  Insurance  of  a  Mechanic's  Lien  Interest  —  Time  Neces- 
sarily Extended  by  Provisions  of  Policy. 

Where  a  mechanic's  lien  interest  is  insured  and  its 
value  cannot  be  ascertained  in  time,  it  operates  to  sus- 
pend the  limitation  clause  or  render  it  inoperative;^ 
and  so  where  it  is  impossible  to  comply  with  provisions 
of  the  policy  before  expiration  of  the  prescribed  time.- 

1.  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364;  Stout  v.  City 
Ins.  Co.,  12  Iowa,  371. 

2.  Case  v.  Sun  Ins.  Co.,  83  Cal.  473.  And  see  Mayor  i;. 
Hamilton  Ins.  Co.,  10  Bosw.  537. 

RULE  24. 

No  Substitution  of  New  Cauae  of  Action  by  Amendment  After 

Limited  Time.  ' 

After  the  expiration  of  the  time  limited  in  the  policy 
for  the  commencement  of  an  action  to  recover  a  loss 
thereunder,  the  plaintiff  cannot  amend  so  as  to  change 
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his  alleged  cause  of  action  from  one  directly  on  the 
policy,  to  one  founded  on  an  alleged  compromise  and 
an  agreement  to  pay  the  amount  of  the  same.  Such  a 
new  undertaking  cannot  be  separated  from  the  policy, 
or  from  its  terms  and  stipulations,  but  must  be  en- 
forced, if  enforced  at  all,  with  full  reference  to  the 
original  contract  itself ;  such  a  promise  cannot  be  intro- 
duced by  amendment  after  the  expiration  of  the  time 
limited  in  the  policy. 

Grier  v.  Northern  Assur.  Co.,  183  Pa.  St.  334,  39  Atl.  Rep. 
10. 

RULE  25. 

When  Companies  Have  Obtained  Injunction  Against  Insured  He 

Kay  Have  Belief  by  Cross-BUl. 

Where  an  insurance  company  has  filed  a  bill  in  equity 
to  set  aside  an  award  of  appraisers  on  ground  of  fraud, 
and  obtained  an  injunction  restrainiag  the  insured 
from  proceeding  on  the  award  or  policy,  the  assured 
may  obtaiu  full  relief  by  filing  a  cross-bill  setting  up 
the  fact,  and  the  court  having  jurisdiction  will  retain 
it  for  all  purposes  and  the  limitation  clause  in  the 
policy  will  not  be  allowed  under  the  circumstances  to 
defeat  the  assured. 

North  British  &  M.  Ins.  Co.  v.  Lathrop,  70  Fed.  Rep.  429, 
26  U.  S.  App.  443,  17  C.  C.  A.  175. 

RULE  26. 
Bflect  of  Interpleader  by  a  Third  Party. 

Where  a  third  party,  a  judgment  creditor,  inter- 
pleads and  claims  insurance  moneys  in  a  suit  brought 
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by  the  assured^  and  before  trial  the  plaintiff  discon- 
tinues his  action^  and  it  proceeds  as  between  the  com- 
pany and  the  interpleader,  the  latter  is  barred  by  the 
limitation  clause  in  the  policy  if  he  did  not  commence 
his  proceeding  within  limited  time,*  but  an  intervener, 
claiming  an  interest  in  the  proceeds  of  the  insurance, 
who  becomes  a  party  to  an  action  pending  and  con- 
tinued by  the  assured^  is  not  barred.' 

1.  American  Ins.  Co.  v.  Buford  Implement  Co.,  8  Kaiis.  App. 
36,  54  Pac.  Rep.  6. 

2.  Stevens  v.  Citizens'  Ins.  Co.,  69  Iowa,  658. 

RULE  27. 
WaiTer  of  the  Limitation. 

The  limitation  clause  is  waived  by  a  promise  to  pay 
or  to  adjust  or  settle  without  suit;*  and  so  by  nego- 
tiations for  a  settlement  tending  to  induce  belief  that 
claim  will  be  amicably  settled  without  suit;^  but  mere 
negotiation  with  the  assured,  who  has  ample  oppor- 
tunity to  commence  suit  but  neglects  to  do  so,  does  not 
waive  the  limitation  clause;'  it  is  only  when  the  re- 
quirements or  negotiation  by  the  insurance  company 
causes  or  induces  the  delay  in  commencing  suit  that 
there  is  a  waiver.*  A  waiver  can  be  inferred  only  from 
what  occurs  during  the  limited  period,*^  and  need  not 
be  evidenced  in  writing.* 

1.  Steel  V.  Phoenix  Ins.  Co.,  51  Fed.  Rep.  715,  2  C.  JO.  A. 
463,  22  Ins.  L.  J.  7 ;  Galloway  v.  Standard  Ins.  Co.,  45  W.  Va. 
237,  31  S.  E.  Rep.  969,  28  Ins.  L.  J.  125 ;  Metcalf  v.  Phoenix 
Ins.  Co.,  21  R.  I.  307,  43  Atl.  Rep.  541 ;  Hartford  Ins.  Co.  v. 
Amos,  98  Ga.  533,  25  S.  E.  Rep.  575.  And  see  Farmers'  Ins. 
Co.  V.  Chestnut,  50  111.  Ill;  Solomon  v.  MetropoUtan  Ins.  Co., 
26 
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42  N".  Y.  Super.  22 ;  Horst  v.  City  of  London  Ins.  Co.,  73  Tex. 
67,  11  S.  Wt  Bep.  148. 

2.  Phoenix  Ins.  Co.  v.  Ead  Bik  Hora,  41  Nebr.  21,  69  N".  W. 
Bep.  752;  Phoenix  Ins.  Co.  v.  Stewart,  53  111.  App.  273;  Der- 
rick V.  Lamar  Ins.  Co.,  74  111.  404 ;  Burlington  Ins.  Co.  v.  Toby, 
10  Tex.  Civ.  App.  425,  30  S.  W.  Rep.  1111;  David  v.  Oakland 
Home  Ins.  Co.,  11  Wash.  181,  39  Pac.  Rep.  443,  24  Ins.  L.  J. 
348;  Scottish  U.  &  N.  Ins.  Co.  v.  Enslie,  78  Miss.  157,  28  So. 
Rep.  822 ;  Alten  v.  McFall,  89  Fed.  Rep.  463 ;  Grant  v.  Lexing- 
ton Ins.  Co.,  5  Ind.  23 ;  AUemannia  Ins.  Co.  t;.  Peck,  133  111.  220, 
24  N.  E.  Rep.  538 ;  St.  Paul  F.  &  M.  Ins.  Co.  v.  McGregor,  63 
Tex.  399 ;  Home  Ins.  Co.  v.  Meyer,  93  111.  271 ;  Martin  v.  State 
Ins.  Co.,  44  N.  J.  L.  486;  Mickey  v.  Burlington  Ins.  Co.,  35 
Iowa,  174;  Black  v.  Winneshiek  Ins.  Co.,  31  Wis.  74;  Curtis 
V.  Home  Ins.  Co.  (TJ.  S.  Cir.),  1  Biss.  485;  Thompson  v. 
Phoenix  Ins.  Co.,  136  U.  S.  287;  Little  v.  Phoenix  Ins.  Co.,  123 
Mass.  389;  Brown  v.  Commercial  Ins.  Co.,  21  App.  D.  C.  325; 
McArdle  v,  German  Alliance  Ins.  Co.,  App.  Div.  ,  90 
N.  Y.  Supp.  485. 

3.  AUemannia  Ins.  Co.  v.  Little,  20  111.  App.  431;  Phoenix 
Ins.  Co.  V,  Labcher,  20  111.  App.  450;  Garido  v.  American  Cen- 
tral Ins.  Co.  (Cal.),  8  Pac.  Rep.  612,  16  Ins.  L.  J.  151;  Garret- 
son  V.  Hawkeye  Ins.  Co.,  65  Iowa,  468;  McFarland  v.  Peabodv 
Ins.  Co.,  6  W.  Va.  426 ;  National  Ins.  Co.  v.  Brown,  128  Pa.  St. 
386 ;  Ripley  v.  MineL  Ins.  Co.,  30  N.  Y.  136. 

4.  Dibbrell  v,  Georgia  Home  Ins.  Co.,  110  N.  C.  193,  14 
S.  E.  Rep.  783 ;  Firemen's  Fund  Ins.  Co.  v.  Western  Refrigerat- 
ing Co.,  162  111.  322,  327 ;  Thompson  v.  Phoenix  Ins.  Co.,  136 
U.  S.  287,  10  Sup.  Ct.  Rep.  1019;  Bish  v.  Hawkeye  Ins.  Co.,  69 
Iowa,  184;  Horst  r.  London  Ins.  Co.,  73  Tex.  67,  11  S.  W.  Rep. 
148 ;  Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa,  308 ;  Bonnert 
V.  Insurance  Co.,  129  Pa.  St.  558;  Peoria  Ins.  Co.  v.  Hall,  12 
Mich.  202;  Mayor  v.  Hamilton  Ins.  Co.,  10  Bosw.  537,  affd.. 
39  N.  Y.  45;  Bamum  v.  Merchants'  Ins.  Co.,  97  K  Y.  188; 
Ames  V,  New  York  Union  Ins.  Co.,  14  K  Y.  253;  Black  r. 
Winneshiek  Ins.  Co.,  31  Wis.  74;  Little  v.  Phoenix  Ins.  Co..  123 
Mass.  380,  389 ;  Underwriters'  Agency  v.  Sutherlin,  55  Ga.  266 ; 
Frels  V.  Farmers'  Ins.  Co.,         Wis.        ,  98  K  W.  Rep.  522. 

5:  Everett  v,  London  &  Lancashire  Ins.  Co.,  142  Pa.  St.  332, 
21  Atl.  Rep.  819. 

6.  Hutchinson  v.  Liverpool,  L.  &  G.  Ins.  Co.,  153  Mass.  143, 
26  N".  E.  Rep.  439 ;  Dwelling-House  Ins.  Co.  v.  Brodie,  52  Ark. 
11,  11  S.  W.  Rep.  1016;  Dibbrell  v.  Georgia  Home  Ins.  Co., 
110  N.  C.  193,  14  S.  E.  Rep.  783. 
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RULE  28. 

No  Waiver  when  Insured  Has  Ample  Opportunity  to  Commence 

Svit  and  Delays  it. 

Where  assured  has  right  by  denial  of  liability  after 
negotiation  or  upon  ceasing  of  negotiation  to  com- 
mejice  suit  at  once,  having  ample  opportunity  and  de- 
lays doing  so  until  after  the  expiration  of  the  time 
prescribed,  he  cannot  claim  that  negotiations  caused 
the  delay,  or  that  they  amount  to  a  waiver  of  same  ;* 
while  denial  of  liability  may  be  evidence  of  a  waiver 
of  conditions  precedent  to  a  loss  becoming  due  and  pay- 
able, it  is  not  evidence  of  waiver  of  condition  prescrib- 
ing time  within  which  suit  must  be  brought.^ 

1.  Lentz  V.  Teutonia  Ins.  Co.,  96  Mich.  445,  65  N.  W.  Eep. 
993,  22  Ins.  L.  J.  838;  John  Morrill  &  Co.  v.  New  England 
Ins.  Co.,  71  Vt.  281,  44  Atl.  Hep.  358.  And  see  Eipley  v.  ^tna 
Ins.  Co.,  30  N".  Y.  136;  Gairetson  v.  Hawkeye  Ins.  Co.,  65 
Iowa,  468 ;  Blanks  v.  Insurance  Co.,  36  La.  Ann.  599 ;  De  Grove 
V.  Metropolitan  Ins.  Co.,  61  N.  Y.  594 ;  Steel  v.  Phoenix  Ins.  Co., 
51  Fed.  Rep.  715,  2  C.  C.  A.  463 ;  Universal  Ins.  Co.  v.  Weiss, 
106  Pa.  St.  20 ;  Allen  v.  Dutchess  Co.  Ins.  Co.,  95  App.  Div. 
86,  88  N.  Y.  Supp.  530.    And  see  Rule  27. 

2.  Farmers'  Ins.  Co.  v.  Barr,  94  Pa.  St.  345. 


RULE  29. 

WaiTer  by  Proyiding  Fand  for  Payment  —  InsolTent  Ck>mpa]iy. 

The  limitation  clause  is  waived  by  an  insolvent  in- 
surance company  providing  a  fund  for  the  payment  of 
the  claim  to  the  extent  of  such  fund. 

Ee  St.  Paul  German  Ins.  Co.,  68  Minn.  163,  59  N.  W.  Eep. 
096,  24  Ins.  L.  J.  130.  And  see  Pennell  v.  Lamar  Ins.  Co., 
73  111.  303. 
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RULE  30. 

WaiTer  in  Appraisal  —  Batoppel. 

Dilatory  action  of  appraisers  operates  as  a  waiver 
of  the  limitation  clause;  in  such  a  case  both  parties 
are  responsible  for  the  acts  of  the  appraiser  and  um- 
pire ;^  and  so  the  insurance  company  is  estopped  where 
it  has  induced  the  delay  in  commencing  suit  by  promis- 
ing an  appraisal.' 

1.  Austen  v,  Niagara  Ins.  Co.,  16  App.  DIt.  86,  45  N.  Y. 
Supp.  106.  And  see  Williams  v.  German  Ins.  Co.,  90  App.  DIt. 
413,  86  X.  Y.  Supp.  98 ;  Fritz  t;.  British-American  Assur.  Co., 
JB08  Pa.  St.  268,  57  Atl.  Bep.  573. 

2.  Goodwin  v.  Merchants'  Ins.  Co.,  118  Iowa,  601,  92  N.  W. 
Rep.  894. 

RULE  31. 

Waiver  by  Local  Agent  or  Adjuster. 

Where  a  local  agent  negotiates  with  the  insured  for 
a  settlement  and  thereby  induces  him  to  delay  the  com- 
mencement of  the  suit,  it  is  evidence  of  waiver  of  the 
limitation  clause  or  of  fraud  as  an  estoppel  ;^  and  same 
rule  applies  to  an  adjuster  ;^  but  neither  a  local  agent 
nor  an  adjuster  merely  as  such  have  authority  to  waive 
the  limitation  clause;'  there  should  be  some  evidence 
of  authority;*  or  ratification;*^  but  authority  may  be 
implied  from  authority  to  adjust  and  settle;^  and  is 
implied  in  case  of  an  oflBcer  of  the  company/ 

1.  Firemen's  Fund  Ins.  Co.  v.  Western  Refrigerating  Co., 
162  111.  322,  44  N.  E.  Bep.  746;  German  Ins.  Co.  v.  Amsbaugh, 
8  Kans.  App.  197,  55  Pac.  Rep.  481;  Underwriters'  Agency  t». 
Sutherlin,  55  Ga.  266. 

2.  Underwriters'  Agency  v.  Sutheriin,  55  Ga.  266;  Little  if. 
Phoenix  Ins.  Co.,  123  Mass.  380. 

3.  Underwriters'  Agency  v.  Sutheriin,  55  6a.  266. 

4.  Insurance  Co.  v.  Brodie,  52  Ark.  11;  Barry  &  Fina& 
Lumber  Co.  v.  Citizens'  Ins.  Co.,  Mich.  ,  98  N.  W. 
Rep.  761. 
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5.  German  Ins.  Co.  v.  Carrow^  21  111.  App.  631;  Burlington 
Ins.  Co.  V.  Toby,  10  Tex.  Civ.  App.  425,  30  S.  W.  Kep.  1111. 

6.  Dibbrell  v.  Georgia  Home  Ins.  Co.,  110  N.  C.  193, 14  S.  B. 
Bcp.  783. 

7.  Universal  Ins.  Co.  v.  Stewart,  3  Penny.  (Pa.)  536.  And 
see  "Adjuster  and  Adjustment;"  also,  "Statement  or  Proof  of 
Loss,''  p.  226. 

RULE  32. 

Itztension  of  Time  by  Company. 

Where  the  insurance  company  voluntarily  extends 
the  time  for  the  commencement  of  an  action  it  can- 
not withdraw  such  extension,  nor  attach  conditions  to 
it  without  consent  of  the  assured. 

Cockran  v.  London  Assur.  Co.,  93  Va.  553,  25  S.  E.  Rep.  697. 

RULE  33. 
Effect  of  Statute  Prescribing  Limitation  as  to  Insurance  Policies. 

Where  there  is  a  statute  prescribing  a  certain  time 
for  commencement  of  actions  upon  insurance  policies, 
it  renders  the  limitation  clause  in  the  policy  inopera- 
tive if  in  conflict  with  it.*  The  contract  limitation  in 
the  policy  controls  a  general  statute  of  limitations.^ 

1.  Small  V.  Westchester  Ins.  Co.,  51  Fed.  Rep.  789,  22  Ins. 
L.  J.  660 ;  German  Ins.  Co.  v.  Luehet,  12  Tex.  Civ.  App.  139,  34 
S.  W.  Rep.  173.  And  see  Muse  v.  London  Assur.  Co.,  108  N.  C. 
240,  13  S.  E.  Rep.  94 ;  Johnson  v.  Dakota  Ins.  Co.,  1  N.  D. 
167,  45  N.  W.  Rep.  799;  Insurance  Co.  of  N.  A.  v.  Brim,  111 
Ind.  281 ;  Dolbier  v.  Agricultural  Ins.  Co.,  67  Me.  180. 

2.  Mead  v,  Phcenix  Ins.  Co.,  Kans.  ,  75  Pac.  Rep.  475, 
64  L.  R.  A.  79.  And  see  Rule  2.  In  Nebraska  it  is  held  that 
the  limitation  clause  being  in  conflict  with  the  general  statute 
of  limitations  is  void  as  against  public  policy.  Miller  v.  .State 
Ins.  Co.,  54  Nebr.  121,  74  N.  W.  Rep.  416. 
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RULE  34. 

Limitation  as  Applied  to  Lloyda  Policy. 

Where  the  policy  is  made  and  issued  by  Lloyds  un- 
derwriters providing  in  substance  that  action  shall  be 
brought  against  one  underwriter,  which  shall  be  de- 
cisive of  claim  against  the  others,  and  one  of  them  is 
properly  served  with  process  in  limited  time,  the  other 
underwriters  cannot  plead  the  limitation  clause  in  the 
policy. 

New  Jersey  Concentrating  Works  v.  Ackerman,  6  App.  Diy. 
540. 
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CHAPTER  TENTH. 

Waiver  of  the  Terms  and  Conditions  of  Policy  —  Estoppel. 

BuLE   1.  Waiver  as  governed  and  limited  by  contract. 

2.  Same  subject  —  Specific  exception  as  to  appraisal  and 

examination. 

3.  Waiver  as  affected  by  standard  form  of  policy  —  Es- 

toppel. 

4.  Waiver  irrevocable  —  Not  operative  as  to  future. 

5.  Waiver  as  affected  by  construction  of  two  classes  of 

conditions. 

6.  Distinction  between  waiver  and  estoppel. 

7.  Waiver  is  no  presumption  of  law. 

8.  Insured  bound  by  limitations  on  agent's  authority  in 

accepted  policy. 

9.  Limitation'  on    preceding     rule  —  Estoppel  —  Con- 

struction by  company's  agent. 

10.  Same    subject  —  May    be    evidence    of    authority  — 

Question  of  fact. 

11.  Same  subject  —  Estoppel  —  Distinction. 

12.  Same  subject  —  Limitation  on  authority  of  agent  no 

application  to  inception  of  contract  prior  to  its 
delivery. 

13.  Limitation  to  certain  officer  may  be  waived. 

14.  Limitation  of  authority  no  application  to  officers  of 

company. 

15.  Waiver  may  be  effective  though  not  in  mode  specified. 

16.  Issue  and  delivery  of  policy  with  knowledge  of  facts 

—  Burden  of  proof. 

17.  Knowledge  of  facts  acquired  previously. 

18.  Must  be   actual  knowledge  —  Constructive   notice  — 

Public  records. 

19.  Estoppel  does  not  always  depend  on  actual  knowledge 

when  policy  issues  —  Sufficient  if  company  put  upon 
inquiry. 

20.  Knowledge  of  insured's  intention  to  do  something  in 

future  no  estoppel  -^  Oral  promise  and  opinion  by 
agent 
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Bulb  21.  Eule  as  to  estoppel  when  policy  issues  no  application 
to  future  acts  or  omissions. 

22.  Effect  of  promise  by  agent  to  make  indorsement  on 

policy  to  which  he  has  access  in  possession  of  a  third 
party  —  Exception. 

23.  Authority  of  soliciting  agents. 

24.  Same  subject  —  Estoppel  —  Written  application. 

25.  Error  in  application  —  Estoppel  —  Parol  evidence. 

26.  Power  of  agents  to  employ  clerks  —  Their  authority. 

27.  Limitation  on  agent's  authority  in  policy,  operatiTC 

after  its  issue. 

28.  Same  subject  —  Limitation  to  preceding  rule. 

29.  Test  of  authority  of  agent  as  bearing  on  a  question 

of  waiver. 

30.  Effect  of  failure  to  cancel  and  return  unearned  pre- 

mium. 

31.  Effect  of  payment  of  premium  and  receipt  therefor 

after  issue  of  policy. 

32.  Effect  of  written  consent  held  for  insured  by  agent  — 

Effect  of  his  statement. 

33.  Effect  of  written  indorsement  for  another  purpose. 

34.  Waiver  by  treating  policy  as  in  force  after  a  fire. 

35.  Same  subject  —  Limitation  on  preceding  rule. 

36.  Forfeiture  not  favored  —  Estoppel. 

37.  Effect  of  officer  or  agent  acting  in  ignorance  of  what 

others  know  or  have  done  or  said. 

38.  In  absence  of  express  waiver  there  must  be  some  ele- 

ments of  estoppel  —  Silence. 

39.  When  silence  may  be  an  element  of  estoppel. 

40.  Waiver  dependent  on  intention  —  May  be  inferred. 

41.  Knowledge  essential  element  of  waiver. 

42.  Refusal  to  pay  on  specified  ground  as  estoppel. 

43.  Omission  to  disclose  ground  of  defense  when  claim 

made. 

44.  Waiver  not  prevented  by  assertion  of  no  waiver. 

45.  Acceptance  or  retention  of  premium  after  fire  as  evi- 

dence of  waiver. 

46.  Effect  of  agreement  in  settlement  and  compromise. 

47.  Effect  of  offer  in  compromise. 

48.  Authority  of  local  agents. 

49.  Limitation  on  authority  of  agents  in  policy  no  appli- 

cation to  adjuster  —  Estoppel 
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RuLB  60.  Authority  of  adjuster. 

51.  Adjuster  cannot  treat  policy  as  both  void  and  valid  — 

Judged  by  what  he  does. 

52.  A  nonwaiver  agreement  does  not  necessarily  prevent 

waiver. 

53.  Nonwaiver  agreement  not  extended  by  construction. 

54.  Stipulation  by  insured  does  not  necessarily  prevent 

waiver  by  adjuster. 

55.  Nonwaiver  agreement  must  be  received  and  considered 

bv  the  court. 

56.  Facts  occurring  before  execution  of  nonwaiver  agree- 

ment. 

57.  Effect  of  assertion  by  adjuster  that  policy  is  void, 

coupled  with  suggestion  for  proofs. 
68.  Waiver  as  question  of  fact  or  law. 

59.  Waiver  of  premium. 

60.  Waiver  of  condition  precedent  should  be  pleaded. 

61.  Pleading  and  evidence  of  waiver  or  estoppel  as  to  an 

affirmative  defense. 

RULP  I. 
Waiver  as  QoTemed  and  Limited  by  Ckmtract. 

The  policy  is  naade  and  accepted  subject  to  its  stipu-  . 
lations  and  conditions,  together  with  such  other  provi- 
sions, agreements,  or  conditions  as  may  be  indorsed 
thereon  or  added  thereto,  and  no  officer,  agent,  or  other 
representative  of  the  company  shall  have  power  to 
waive  any  provision  or  condition  of  the  policy  except 
such  as  by  its  terms  may  be  the  subject  of  agreement  in- 
dorsed thereon  or  added  thereto,  and  as  to  such  provi- 
sions and  conditions  no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached 
thereto,  nor  shall  any  privilege  or  permission  affecting 
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the  insurance  nnder  the  policy  exist  or  be  claimed  hy 
the  insured  unless  so  written  or  attached. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  New  Jersey, 

Connecticut,  North  Carolina, 

Louisiana,  North  Dakota, 

Michigan,  *P€nnsylvania, 
Missouri,  Rhode  Island. 

In  Wisconsin  the  standard  form  prescribed  is  same  as  pre- 
ceding except  the  following  clause  is  added :  "  Up  to  the  time 
of  the  delivery  of  the  policy  to  assured,  in  all  transactions  re- 
lating to  the  policy  or  to  the  property  therein  insured,  between 
the  assured  and  any  agent  of  the  company,  knowledge  of  the 
agent  shall  be  knowledge  of  the  company;  and  in  all  transac- 
tions relating  to  the  subject  of  insurance,  between  the  insured 
and  any  agent  of  the  company  after  loss,  Imowledge  of  the  agent 
£hall  be  knowledge  of  the  company/' 

The  standard  form  of  policy  prescribed  in: 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

does  not  contain  such  provision. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use.    See  Rule  49. 

RULE  a. 

Bame  Subject  —  Specific  Exception  as  to  Appraisal  and  Bzam- 

Inatlon. 

The  insurance  company  does  not  waive  any  provision 
or  condition  of  the  policy  or  any  forfeiture  thereof  by 
any  requirement,  act,  or  proceeding  on  its  part  relating 

*  See  note  to  "  Duty  to  Save  and  Preserve  Property,"  Bule  1, 
page  2. 


Waiveb  op  Tebms  and  Conditions  of  Policy.     409 

to  the  appraisal,  or  to  any  examination  in  the  policy 
provided  for. 

This  rule  is  imposed  by  above  terms  in  the  standard  form  of 
policy  prescribed  in: 

New  York,  ^  New  Jersey, 

Connecticut,  North  Carolina, 

Louisiana,  North  Dakota, 

Michigan,  *Pennsylvania, 

Missouri,  Rhode  Island. 

In  Wisconsin  the  standard  form  prescribes  same  as  preceding 
except  the  clause  is  inserted  "except  as  above  expressly  pro- 
vided for."  (See  appraisal  clause  in  Wisconsin  form  under 
*^  Appraisal/') 

The  standard  form  of  policy  prescribed  in: 

Maine,  New  Hampshire, 

Massachusetts,  South  Dakota, 

Minnesota, 

does  not  contain  such  provision. 

In  the  States  where  no  standard  form  is  prescribed  and  other 
than  those  above  named,  the  New  York  standard  form  is  in 
general  use. 

Above  rule  is  recognized  and  enforced  by  the  courts  in  Briggs 
V.  Firemen's  Fund  Ins.  Co.,  65  Mich.  62;  Phoenix  Ins.  Co.  v. 
Flemming,  65  Ark.  54;  Phoenix  Ins.  Co.  v.  Searles,  100  Ga.  97, 
27  S.  E.  Eep.  779 ;  Oshkosh  Match  Works  v,  Manchester  Assur. 
Co.,  92  Wis.  510;  City  Drug  Store  v.  Scottish  Union  &  Nat.  Ins. 
Co.  (Tex.),  44  S.  W.  Rep.  21;  American  Central  Ins.  Co.  v. 
Nunn,  Tex.  ,  82  S.  W.  Hep.  497,  revg.  79  S.  W.  Rep.  88. 
And  see  ''Appraisal,*'  "Examination,"  and  " Limitation,*'  Rule 
30. 

RULE  3. 
Waiver  as  Affected  by  Standard  Form  of  Policy  —  EstoppeL 

A  question  of  waiver  may  be  affected  by  a  standard 

form  of  fire  insurance  contract  prescribed  in  specific 

■■  •  ■  ■ 

♦  See  note  to  "  Duty  to  Save  and  Preserve  Property,"  Rule  1, 
page  2. 
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terms  by  statute,  but  not  estoppel;  an  insurance  com- 
pany may  estop  itself  notwithstanding. 

Matthews  v.  Capital  Ins.  Co.,  115  Wis.  272,  91  N.  W.  Rep. 
675;  Keith  v.  Royal  Ins.  Co.,  117  Wis.  631,  94  N.  W.  Sep.  295. 
And  see  Bourgeois  v.  Northwestern  Nat.  Ins.  Co.,  86  Wis.  606; 
Welch  V.  Fire  Assoc.,  Wis.        ,  98  N.  W.  Rep.  227.     See 

also  "  Construction.^^ 

« 

RULE  4. 

» 

Waiver  Irrevocable  —  Not   Operative  as  to  Future. 

A  waiver  once  made  is  irrevocable  and  cannot  be  re- 
called by  the  insurance  company;^  but  cannot  be  con- 
strued to  operate  as  a  waiver  of  subsequent  violation  of 
same  condition.^ 

1.  McCoubray  v.  St.  Paul  P.  &  M.  Ins.  Co.,  60  App.  Div. 
416,  64  N.  Y.  Supp.  112,  affd.  without  opinion,  169  N.  Y. 
590 ;  German  Ins.  Co.  v.  Gibson,  53  Ark.  494 ;  Boberts  v.  Insur- 
ance Co.  of  N.  A.,  94  Mo.  App.  142,  72  S.  W.  Rep.  144 ;  Brom- 
field  V.  Mercantile  Ins.  Co.,  84  Mo.  App.  134 ;  Monger  v.  Bock- 
ingham  Ins.  Co.,  96  Va.  442,  31  S.  E.  Bep.  609;  Westchester 
Ins.  Co.  V.  McAdoo,  57  S.  W.  Bep.  409,  aflfd.  orally  by  Su- 
preme Court  Tenn.  412;  Manchester  Assur.  Co.  v.  Ellis,  85 
111.  App.  634;  Stephens  v.  Union  Assur.  Soc.,  16  TJtidi,  22, 
50  Pac.  Bep.  626,  27  Ins.  L.  J.  165 ;  Dobson  v.  Hartford  Ins. 
C^o.,  86  App.  Div.  115,  83  N.  Y.  Supp.  466. 

2.  Dover  Glass  Works  v.  American  Ins.  Co.,  1  Mary.  32,  29 
Atl.  Bep.  1039,  24  Ins.  L.  J.  (Del.)  12. 

RULE  5. 
Waiver  as  Affected  by  OonBtruction  of  Two  Olaasea  of  Oonditioiis. 

The  courts  are  not  so  inclined  to  find  circumstances 
of  waiver  of  a  forfeiture  for  violation  of  a  condition  in 
terms  voiding  the  insurance,  as  they  are  of  those  which 
oome  into  operation  in  event  of  a  fire  and  are  precedent 
to  the  loss  becoming  payable. 

Hinman  v.  Hartford  Ins.  Co.,  36  Wis.  159.  And  see  Ser- 
pent V.  Liverpool,  K  &  G.  Ins.  Co.,  155  N.  Y.  349,  49  N.  E. 
Bep.  935.    See  also  ^'  Construction.^' 
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RULE  6. 
Distinetion  Between  WaiTer  and  BrtoppeL 

There  is  a  distinction  between  waiver  and  an  estop- 
pel. A  waiver  arises  by  the  intentional  relinquishment 
of  a  right,  or  by  neglect  to  insist  upon  a  right  at  the 
proper  time,  and  does  not  imply  any  conduct  or  dealing 
by  which  the  other  party  is  induced  to  act  br  forbear  to 
act  to  his  disadvantage,  .while  an  estoppel  necessarily 
presupposes  some  such  conduct  or  dealing. 

Metcalf  V.  Phoenix  Ins.  Co.,  21  R.  I.  307,  43  Atl.  Rep.  541 ; 
McCormick  v.  Orient  Ins.  Co.,  86  Cal.  260.  And  see  Walker 
V.  Phoenix  Ins.  Co.,  156  N.  Y.  628,  633,  61  N.  E.  Rep.  392; 
Qennania  Ins.  Co.  v.  Pitcher,  160  Ind.  392,  64  N.  E.  Rep.  921 ; 
Watts  V.  Fire  Assoc,  87  Mo.  App.  83. 

RULE  7. 

Waiv«r  is  no  Presumption  of  Law. 

There  is  no  presumption  of  law  that  an  insurance 
company  waives  a  provision  intended  for  its  protec- 
tion. 

Sisk  v.  Citizens'  Ins.  Co.,  16  Ind.  App.  565,  45  N.  E.  Rep. 
804,  26  Ins.  L.  J.  369. 

RULE  8. 

Insured  Bound  by  Limitations  on  Agent's  Authority  in  Aocoptsd 

Policy. 

Assured  is  bound  by  limitations  upon  an  agent 's  au- 
thority, contained  in  an  accepted  policy,  and  it  makes 
no  difference  that  his  acts  or  declarations  occur  before 
or  at  time  of  its  issue.  The  rule  that  contracts  in  writ- 
ing, if  in  unambiguous  terms,  must  be  permitted  to 
speak  for  themselves,  and  cannot  by  the  courts,  at  the 
instance  of  one  of  the  parties,  be  altered  or  contra- 
dieted  by  parol  evidence,  unless  in  case  of  fraud  or  mu- 
tual mistake  of  facts,  is  applicable  to  cases  of  insurance 
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contracts  as  fully  as  to  contracts  on  other  subjects;: 
that  provisions  contained  in  fire  insurance  policies 
that  such  a  policy  shall  be  void  and  of  no  effect  in  speci- 
fied instances,  without  the  knowledge  and  consent  of 
the  company,  are  usual  and  reasonable ;  it  is  reasonable 
and  competent  for  the  parties  to  agree  that  such  knowl- 
edge and  consent  shall  be  manifested  in  writing,  either 
by  indorsement  upon  the  policy  or  by  other  writing ;  it 
is  competent  and  reasonable  for  insurance  companies 
to  make  it  matter  of  condition  in  their  policies  that 
their  agents  shall  not  be  deemed  to  have  authority  to 
alter  or  contradict  the  express  terms  of  the  policies  as 
executed  and  delivered ;  that  when  fire  insurance  poli- 
cies contain  provisions  whereby  agents  may,  by  writ- 
ing indorsed  upon  the  policy  or  by  writing  attached 
thereto,  express  the  company's  assent,  such  limited 
grant  of  authority  is  the  measure  of  the  agent's  power 
in  the  matter,  and  where  such  limitation  is  expressed  in 
the  policy,  executed  and  accepted,  the  insured  is  pre- 
sumed, as  matter  of  law,  to  be  aware  of  such  limitation ; 
that  insurance  companies  may  waive  forfeiture  by  non- 
observance  of  conditions;  that,  when  waiver  is  relied 
upon,  the  plaintiff  must  show  that  the  company,  with 
knowledge  of  the  facts  that  occasioned  the  forfeiture, 
dispensed  with  the  observance  of  the  condition;  that 
where  the  waiver  relied  on  is  an  act  of  an  agent,  it  must 
be  shown  either  that  the  agent  had  express  authority 
from  the  company  to  make  the  waiver,  or  that  the  com 
pany  subsequently,  with  knowledge  of  the  facts,  rati- 
fied the  action  of  the  agent. 

Northern  Assur.  Co.  v.  Grand  View  Building  Assoc.,  183 
U.  S.  308,  22  Sup.  Ct.  Rep.  133,  revg.  101  Fed.  Rep.  77,  41 
C.  C.  A.  207. 
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To  same  effect  holding  that  knowledge  of  agent  is  not  admis- 
sible^ see.Batchelder  v.  Qneen  Ins.  Go.^  135  Mass.  449;  Thomas- 
V.  Commercial  Union  Ins.  Co.^  162  Mass.  29^  37  N.  E.  Kep. 
672;  Franklin  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568;  Dewees 
V.  Manhattan  Ins.  Co.,  35  N.  J.  L.  366;  Bennett  v.  St.  Paul 
P.  &  M.  Ins.  Co.,  55  N.  J.  L.  377 ;  Liverpool,  L.  &  G.  Ins.  Co. 
V,  Richardson,  11  Okla.  579,  69  Pac.  Rep.  936;  Birmingham  Ins. 
Co.  V.  Kroegher,  83  Pa.  St.  64;  Phoenix  Ins.  Co.  v.  Clay,  101 
Ga.  331,  28  S.  E.  Rep.  853 ;  Alston  v.  Greenwich  Ins.  Co.,  100 
Ga.  282,  29  S.  E.  Rep.  266.  And  see  Westchester  Ins.  Co.  v. 
Wagner,  10  Tex.  Civ.  App.  398,  30  S.  W.  Rep.  959 ;  Union  Nat. 
Bank  v.  German  Ins.  Co.,  71  Fed.  Rep.  473,  18  C.  C.  A.  203 ; 
Roberts,  Willis  &  Co.  v.  Sun  Mut.  Ins.  Co.,  13  Tex.  Civ.  App. 
64,  35  S.  W.  Rep.  955. 

The  doctrine  that  an  insurance  company  is  estopped  by 
knowledge  of  its  agent  when  policy  issues,  is,  so  far  as  the 
United  States  courts  are  concerned,  substantially  overruled  by 
Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assoc,  183 
U.  S.  308,  22  Sup.  Ct.  Rep.  133,  revg.  101  Fed.  Rep.  77,  41 
C.  C.  A.  207. 

The  opinion  of  the  United  States  Supreme  Court  criticizes 
the  New  York  and  other  cases  as  practically  evading  the  rule 
excluding  parol  testimony  to  contradict  or  alter  written  in- 
struments. It  approves  the  reasoning  in  Franklin  Ins.  Co.  v. 
Martin,  40  N.  J.  L.  568;  Dewees  v,  Manhattan  Ins.  Co.,  35 
N.  J.  L.  366;  Smith  v.  Insurance  Co.,  24  Pa.  St.  320;  Colum- 
bia Ins.  Co.  V,  Cooper,  50  Pa.  St.  331.  The  opinion  contains 
a  valuable  review  of  the  cases,  and  suggests  reformation  in 
equity  as  being  the  proper  remedy.  It  would  seem,  however, 
that  the  doctrine  thus  criticized  and  overruled  is  now  too- 
firmly  established  in  the  different  States  to  be  at  once  over- 
thrown.     (See  Rule  16,  and  cases  cited.) 

It  is  significant  that  already  the  courts  of  two  of  the  leading 
States  —  New  York  and  Illinois  —  have  rejected  the  case  of 
Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assoc,  as  binding 
authority,  and  expressed  adherence  to  the  established  rule.  Ori- 
ent Ins.  Co.  V,  McKnight,  197  111.  190,  64  N.  E.  Rep.  339; 
Benjamin  v.  Palatine  Ins.  Co.,  80  App.  Div.  260,  80  N.  Y.  Supp. 
256,  affd.,  177  N.  Y.  588,  on  opinion  below. 

It  has  also  lately  been  rejected  in  Thompson  v.  Traders'  Ins. 
Co.,  169  Mo.  12,  68  S.  W.  Rep.  889 ;  Home  Ins.  Co.  v.  Nichols, 
•  Tex.  Civ.  App.         ,  72  S.  W.  Rep.  440;  Welch  v.  Fire 
Assoc,         Wis.        ,  98  N.  W.  Rep.  227 ;  Virginia  F.  &  M.  Ins. 
Co.  V.  Richmond  Mica  Co.,  Va.        ,  46  S.  E.  Rep.  463; 

German  Ins.  Co.  v.  Shader,  Nebr.        ,  93  N.  W.  Rep.  972. 
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It  is  adopted  and  followed  in  Maupin  v.  Scottish  Union  & 
National  Ins.  Co.,  53  W.  Va.  657,  45  S.  E.  Bep.  1003,  but  re- 
jected as  affecting  waiver  or  estoppel  when  policy  issues.  Med- 
ley v.  German  Alliance  Ins.  Co.,  56  W.  Va.  342,  47  S.  E.  Bep. 
101.  It  is  rejected  in  Oerman-American  Ins.  Co.  v,  Yeagley, 
Ind.  ,  71  N.  E.  Rep.  897;  Hartford  Ins.  Co.  v.  Bedding, 
Fla.  ,  37  So.  Bep.  62;  German-American  Ins.  Co.  9, 
Yellow  Poplar  Lumber  Co.  (Ky.),  84  S.  W.  Bep.  551. 

RULE  9. 

Iilmltation  on  Preceding  Bole  —  Estoppel  —  Goxuitraction  I17  Com- 

IMmy'B  Agent. 

Notwithstanding  the  limitation  upon  an  agent's  au- 
thority and  powers  contained  in  the  policy,  the  insur- 
ance company  may  still  be  estopped  by  his  knowledge, 
acts,  and  verbal  consents,  where  the  power  of  the  agent 
has  been  enlarged  by  usage  of  the  company,  its  course 
of  business,  or  by  its  consent,  express  or  implied,  where 
the  assured  has  acted  in  reliance  upon  the  conduct  of 
such  agent,  clothed  thereby  with  apparent  authority  ;* 
and  where  the  agent  has  made  written  indorsement 
upon  the  policy,  the  company  may  be  bound  by  his 
construction  of  its  meaning.^ 

1.  Quinlan  v.  Providence-Washington  Ins.  Co.,  133  N.  Y.  356,  31  N.  E. 
Rep.  31;  Bishop  v.  Agricultural  Ins.  Co.,  130  N.  Y.  488,  496;  LambertoA 
V.  Connecticut  Ins.  Co.,  39  Minn.  129,  39  N.  W.  Rep.  76.  And  see 
Pechner  r.  Phoenix  Ins.  Co.,  65  N.  Y.  195 ;  Ruggles  i\  American  Central 
Ins.  Co.,  114  N.  Y.  415,  421;  Niagara  Ins.  Co.  v.  Lee,  73  Tex.  641,  11 
S.  W.  Rep.  1024;  Pennsylvania  Ins.  Co.  v,  Faires, 'l3  Tex.  Civ.  App. 
Ill,  35  S.  W.  Rep.  55;  Mechanics'  Assoc,  v.  Millville  Ins.  Co.,  14  Vroon 
(N.  J.),  652;  Ross  Langford  v.  Mercantile  Ins.  Co..  97  Mo.  App.  79,  71 
S.  W.  Rep.  720;  Thompson  v.  Traders'  Ins.  Co.,  169  Mo.  112,  68  S.  W. 
Rep.  889;  Day  r.  Mechanics  &  Traders'  Ins.  Co.,  88  Mo.  325;  Hanover 
InsA  Co.  I'.  Dole,  20  Ind.  App.  333,  50  N.  E.  Rep.  772;  American  Ins. 
Co.  V.  First  Nat.  Bank,  73  Miss.  469,  18  So.  Rep.  931.  Compare  Rules 
10,  12,  16,  27. 

2.  Steen  t\  Niagara  Ins.  Co.,  89  N.  Y.  315;  Hotchkiss  v.  Phoenix  Ins. 
Co.,  76  Wis.  269,  44  N.  W.  Rep.  1106. 

RULE  ID. 

Same  Subject  —  Hay  be  Evidence  of  Authority  —  Question  of  Fact. 

Although  the  condition  requiring  written  indorse- 
ment of  a  waiver  excludes  any  inference  that  the 
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powers  of  the  agent  extend  to  the  waiver  of  conditions 
in  the  policy  except  in  the  mode  prescribed,  yet  it  may 
be  shown  that  such  authority  was  in  fact  granted ;  and 
the  waiver  whether  in  writing  or  parol,  when  given 
by  a  duly  authorized  agent  and  acted  upon  by  the  in- 
sured, is,  if  suflBciently  proved,  binding  upon  the  com- 
pany. The  condition  in  question  puts  the  insured  upon 
notice  that  the  agent  has  no  authority  to  waive  condi- 
tions except  in  writing  upon  or  attached  to  the  policy, 
and  the  insured  has  no  right  to  rely  upon  a  waiver 
made  in  any  other  manner  unless  it  can  be  shown  that 
the  company  did  in  fact  authorize  the  agent  to  make 
the  waiver ;  otherwise  insured  would  have  to  show  that 
authority  was  expressly  granted  by  the  company  in 
the  given  instance,  or  would  have  to  show  some  pre- 
vious course  of  dealing  in  similar  cases  by  the  agent, 
with  the  company  *s  consent,  manifested  by  ratification 
or  otherwise. 

Western  Assur.  Co.  v.  Williams,  94  Ga.  128,  21  S.  E.  Eep. 
370;  Continental  Ins.  Co.  v.  Brooks,  131  Ala.  614,  30  So.  Rep. 
876 ;  Pollock  v.  German  Ins.  Co.,  127  Mich.  460,  86  N.  W.  Rep. 
1017;  McCabe  v:  Dutchess  County  Ins.  Co.,  14  Hun,  599; 
Quinlan  v,  Providence-Washington  Ins.  Co.,  133  N.  Y.  356,  31 
N.  E.  Rep.  31 ;  Morrison  v.  Insurance  Co.  of  N.  A.,  69  Tex.  353, 
6  S.  W.  Eep.  605. 

RULE  II. 
Same  Subject  —  Eetoppel  —  DiBtinction. 

The  stipulation  in  a  policy  that  no  agent  or  other 
representative  shall  have  power  to  waive  any  condition 
may  be  effective  as  against  an  alleged  waiver  by  agree- 
ment or  contract  with  an  agent  or  representative,  but 

27 
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has  no  application  wl^en  the  law  declares  a  waiver  by 
estoppel  because  of  the  acts  of  the  company  through 
its  agent  or  representative.  Such  estoppels  do  not 
rest  upon  the  power  or  lack  of  power  of  the  agent  to 
change  the  provisions  of  the  policy  or  waive  any  of  its 
agreements,  but  arise  in  law  because  of  the  acts  of  the 
company  through  its  agent  acting  in  the  scope  of  his 
apparent  power  as  its  representative. 

Dwelling-House  Ins.  Co.  v.  Dowdall,  55  111.  App.  622;  In- 
surance Co.  V.  Sinsabaughy  101  111.  App.  55. 

RULE  la. 

Same  Subject  —  Limitation  on  Authority  of  Agent  no  Application 
to  Inception  of  Contract  Prior  to  its  DeUvery. 

Restrictions  in  the  policy  npon  power  of  agents  to 
waive  its  conditions,  unless  done  in  a  particular  man- 
ner, do  not  apply  to  those  conditions  which  relate  to  the 
inception  of  the  contract  when  it  appears  that  com- 
pany's agent  delivered  it  and  received  the  premium 
with  full  knowledge  of  the  actual  situation. 

Wood  V.  American  Ins.  Co.,  149  N.  Y.  382,  44  N.  E.  Rep. 
80,  affg.  78  Hun,  109,  29  N.  Y.  Supp.  250;  Bobbins  v. 
Springfield  Ins.  Ctf",  149  N.  Y.  477,  44  N.  E.  Rep.  159,  affg. 
79  Hun,  117,  29  N.  Y.  Supp.  613;  Swain  v.  Macon  Ins.  Co., 
102  Ga.  96,  29  S.  E.  Rep.  147 ;  Long  Island  Ins.  Co.  v.  Great 
Western  Mf^.  Co.,  2  Kans.  App.  377,  42  Pac.  Rep.  738 ;  Home 
Ins.  Co.  V.  Mendenhall,  164  111.  458,  46  N.  E.  Rep.  1078 ;  Con- 
tinental Ins.  Co.  V.  Ruckman,  127  111.  364;  Hartford  Ins.  Co. 
V.  Keating,  86  Md.  130,  38  Atl.  Rep.  29,  27  Ins.  L.  J.  406; 
Medley  v.  German  Alliance  Ins.  Co.,  55  W.  Va.  342,  47  S.  E. 
Rep.  101.    And  see  Rule  16. 


Waiver  op  Tebms  and  Conditions  of  Poucy.    417 

RULE  13. 
Limitation  to  Certain  Officer  Hay  be  Waived. 

A  written  provision  of  the  policy  that  its  conditions 
shall  not  be  waived  except  by  a  certain  officer  of  the 
company  may  itself  be  waived  by  parol. 

Dale  V.  Continental  Ins.  Co.,  96  Temi.  38,  31  S.  W.  Bep.  266, 
25  Ins.  L.  J.  10. 

RULE  14. 

Limitation  of  Authority  no  AppUcation  to  Offlcers  of  Company. 

The  limitation  in  the  policy  upon  the  authority  of 
agents  to  make  a  waiver  otherwise  than  by  indorse- 
ment  or  in  writing  has  no  application  to  an  officer  of 
the  company,  its  president^  or  secretary.^ 

1.  Martin  v.  Jersey  City  Ins.  Co.,  44  N.  J.  L.  273 ;  Maryland 
Ins.  Co.  V.  Gusdorf,  43  Md.  606;  Universal  Ins.  Co.  v.  Stewart, 
3  Pennyp.'  (Pa.)  536. 

2.  Stolle  V.  ^tna  Ins.  Co.,  10  W.  Va.  546 ;  Haas  v.  Montauk 
Ins.  Co.,  49  Hun,  272,  citing  Haight  v.  Continental  Ins.  Co., 
92  N.  Y.  51;  Adams  v.  Greenwich  Ins.  Co.,  9  Hun,  45,  aflfd., 
70  N.  Y.  166.  And  see  Morrison  v.  Insurance  Co.  of  N.  A., 
69  Tex.  353,  6  S.  W.  Rep.  605 ;  Hanover  Ins.  Co.  v.  Dole,  20 
Ind.  App.  333,  50  N.  E.  Sep.  772. 

RULE  15, 

Waiver  Hay  be  Effective  Though  not  in  Mode  Specified. 

The  clause  limiting  the  powers  of  agents  or  officers 
to  waive  breaches  of  conditions  except  in  a  certain 
manner  is  inoperative,  where  a  waiver  has  been  made 
other  than  that  specified  in  the  policy. 

American  Ins.  Co.  v.  First  Nat.  Bank,  73  Miss.  469,  18  So. 
Bep.  931.    And  see  Lutz  v.  Anchor  Ins.  Co.,     120  Iowa,  136, 
94  N.  W.  Sep.  274. 


418  FiBB  Iksubakcb. 

RULE  z6. 

Inue  and  DaliTery  of  Policy  with  Knowledge  of  Pacts  —  Borden 

of  Proof. 

Issue  and  delivery  of  a  policy  with  knowledge  by  the 
company  or  its  agent  of  existing  facts^  which  by  its 
terms  or  conditions  would  render  it  void,  operates  as 
a  waiver  or  estoppel  preventing  the  company  from 
claiming  a  forfeiture  by  reason  of  such  facts  ;*  and  the 
same  rule  applies  to  a  renewal;^  but  the  burden  of 
proof  of  such  knowledge  rests  upon  the  assured  and 
plaintiff.' 

1.  Gandy  v.  Orient  Ins.  Co.,  52  S.  C.  224,  29  S.  E.  Eep.  655; 
Swaine  v.  Macon  Ins.  Co.,  102  6a.  96,  29  S.  E.  Rep.  147 ;  Home 
Ins.  Co.  V.  MendenhaU,  164  111.  458,  45  N.  E.  Rep.  1078 ;  Manu- 
facturers' Ins.  Co.  V,  Armstrong,  145  111.  469;  Hartford  Ins. 
Co.  V.  Josey,  6  Tex.  Civ.  App.  290,  25  S.  W.  Rep.  685 ;  Con- 
tinental Fire  Assoc,  v.  Morris,  30  Tex.  Civ.  App.  299,  70 
S.  W.  Rep.  7G9;  O'Brien  v,  Greenwich  Ins.  Co.,  95  Mo.  App. 
301,  68  S.  W.  Rep.  976;  Trundle  v.  Providence-Washington 
Ins.  Co.,  54  Mo.  App.  188;  Barnard  v.  National  Ins.  Co.,  38 
Mo.  App.  106;  Wierengo  v,  American  Ins.  Co.,  98  Mich.  621, 
57  N.  W.  Rep.  833;  Hamilton  v,  Dwelling-House  Ins.  Co.,  98 
Mich.  535,  57  N.  W.  Rep.  735;  Gray  v.  Germania  Ins.  Co., 
155  X.  Y.  180,  184;  Blass  v.  Agricultural  Ins.  Co.,  18  App. 
Div.  481,  46  N.  Y.  Supp.  392,  affd.  without  opinion,  162  N.  Y. 
639 ;  Brooks  v.  Erie  Ins.  Co.,  76  App.  Div.  275,  78  N.  Y.  Supp. 
748;  Benjamin  v.  Palatine  Ins.  Co.,  80  App.  Div.  260,  80 
N.  Y.  Supp.  256;  Berry  v.  American  Central  Ins.  Co.,  132 
N.  Y.  49,  30  N.  E.  Rep.  254 ;  Phoenix  Ins.  Co.  v.  Randle,  81 
Miss.  720,  33  So.  Rep.  500;  Commercial  Union  Assur.  Co.  v. 
Urbansky,  113  Ky.  624,  68  S.  W.  Rep.  653;  Pope  v.  Glens 
Falls  Ins.  Co.,  130  Ala.  356,  30  So.  Rep.  496;  Cassimus  v. 
Scottish  Union  &  Nat.  Ins.  Co.,  135  Ala.  256,  33  So.  Rep.  163 ; 
Danvers  Ins.  Co.  v,  Scheri;z,  95  111.  App.  656;  American  Cen- 
tral Ins.  Co.  V,  Donlon,  16  Colo.  App.  416,  66  Pac.  Rep.  249; 
German- American  Ins.  Co.  v.  Humphrey,  62  Ark.  348;  Burson 
V.  Fire  Assoc,  136  Pa.  St.  267;  West  v.  Norwich  Union  Ins. 
Soc,  10  Utah,  442 ;  Osborne  v.  Phoenix  Ins.  Co.,  23  Utah,  428, 
64  Pac.  Rep.  1103;  Carroll  v.  Charter  Oak  Ins.  Co.,  1  Abb. 
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Ct.  App.  Dec.  316;  Haight  v.  Continental  Ins.  Co.,  92  N.  Y. 
61 ;  Couch  V.  Rochester  German  Ins.  Co.,  25  Hun,  469 ;  Wheeler 
V.  Traders'  Ins.  Co.,  62  N.  H.  326,  460;  Spalding  v.  New 
Hampshire  Ins.  Co.,  71  N.  H.  441,  62  Atl.  Rep.  858;  Liver- 
pool, L.  &  G.  Ins.  Co.  V.  Ende,  65  Tex.  118 ;  Mulville  v.  Adams, 
19  Fed.  Rep.  887;  Depuy  v.  Delaware  Ins.  Co.,  63  Fed.  Rep. 
680;  Insurance  Co.  v,  Brodie,  52  Ark.  11;  Insurance  Co.  v. 
McGookey,  33  Ohio  St.  555;  Homthall  v.  Western  Ins.  Co., 
88  N.  C.  71;  Brodhead  v,  Lycoming  Ins.  Co.,  23  Hun,  397; 
Woodward  v.  Republic  Ins.  Co.,  32  Hun,  365 ;  Baldwin  v.  Citi- 
zens' Ins.  Co.,  60  Hun,  389;  Home  Ins.  Co.  v.  Garfield,  60 
111.  124;  Gerhauser  v.  North  B.  &  M.  Ins.  Co.,  7  Nev.  174; 
Soli  V.  Farmers'  Ins.  Co.,  51  Minn.  24,  52  N.  W.  Rep.  979; 
Anderson  v.  Manchester  Ins.  Co.,  59  Minn.  182,  64  N.  W. 
Rep.  241;  Jamison  v.  State  Ins.  Co.,  85  Iowa,  229,  52  N.  W. 
R^p.  185;  Martin  v.  Fidelity  Ins.  Co.,  119  Iowa,  570,  93 
N.  W.  Rep.  562;  Brenner  v.  Connecticut  Ins.  Co.  (Mo.  App.), 
74  S.  W.  Rep.  406;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 
36  S.  C.  213,  15  S.  E.  Rep.  562;  Planters'  Ins.  Co.  v.  Thurs- 
ton,  93  Ala.  255;  DweUing-House  Ins.  Co.  v.  Gould,  134  Pa. 
St.  570;  Rissler  v.  Insurance  Co.,  150  Mo.  366;  Mers  v.  Franklin 
Ins.  Co.,  68  Mo.  127 ;  Day  v.  Mechanics'  Ins.  Co.,  88  Mo.  325 ; 
Murphy  v.  New  York  Bowery  Ins.  Co.,  62  Mo.  App.  495;  City 
of  De  Soto  V.  American  Guardian  Ins.  Co.  (Mo,  App.),  74  S.  W. 
Rep.  1 ;  Liverpool,  L.  &  G.  Ins.  Co.  t;.  McGuire,  52  Miss.  227 ; 
Georgia  Home  Ins.  Co.  v.  Holmes,  75  Miss.  390,  23  So.  Rep. 
183;  Lycoming  Ins.  Co.  v.  Jackson,  83  111.  302;  Hadley  t;. 
Insurance  Co.,  55  N.  H.  110;  Richards  v.  Washington  Ins.  Co., 
60  Mich.  420 ;  Planters'  Ins.  Co.  v.  Deford,  38  Md.  382 ;  Harri- 
man  v.  Queen  Ins.  Co.,  49  Wis.  71 ;  Imperial  Ins.  Co.  v.  Shimer, 
96  111.  580 ;  Woodruff  v.  Imperial  Ins.  Co.,  83  N.  T.  133 ;  Rich- 
mond V.  Niagara  Ins.  Co.,  79  N.  Y.  230;  Fishbeck  v.  Phoenix 
Ins.  Co.,  54  Cal.  422;  American  Cent.  Ins.  Co.  v.  McLana- 
than,  11  Kans.  533;  Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64; 
Germania  Ins.  Co.  v.  McKee,  94  111.  494;  City  Ins.  Co.  v. 
Carrugi,  41  Ga.  660;  Putnam  v.  Commonwealth  Ins.  Co.,  18 
Blatehf.  (U.  S.  Cir.)  368;  Story  v,  Hope  Ins.  Co.,  37  La. 
Ann.  254;  Reiner  v.  Dwelling-House  Ins.  Co.,  74  Wis.  89,  42 
N.  W.  Rep.  208;  Van  Schoick  r.  Niagara  Ins.  Co.,  68  N.  Y. 
434;  Williams  v.  North  German  Ins.  Co.,  24  Fed.  Rep.  625; 
German  Ins.  Co.  v.  Hick,  125  111.  361,  17  N.  E.  Rep.  792; 
Home  Ins.  Co.  v.  Stone  River  Nat.  Bank,  88  Tenn.  369,  12 
S.  W.  Rep.  915;  Bennett  v.  North  B.  &  M.  Ins.  Co.,  81 
N.  Y.  273;  Carrigan  v.  Lycoming  Ins.  Co.,  53  Vt.  418;  Kings 
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County  Ins.  Co.  v.  Swigert,  11  111.  App.  690;  Cone  v.  Niagara 
Ins.  Co.,  60  N.  Y.  619;  Short  v.  Home  Ins.  Co.,  90  K  Y.  16; 
Hotchkiss  V.  Home  Ins.  Co.,  58  Wis.  297;  Dunbar  v.  Phoenix 
Ins,  Co.,  72  Wis.  492,  40  N.  W.  Rep.  386 ;  Monk  v.  Home  Ins. 
Co.,  76  Cal.  50,  14  Pac.  Rep.  837,  18  Pac.  Rep.  117;  Conti- 
nental Ins.  Co.  v.  Pearce,  39  Kans.  396,  18  Pac.  Rep.  291; 
Pickels  v.  Phoenix  Ins.  Co.,  119  Ind.  291,  21  N".  E.  Rep.  898; 
Phoenix  Ins.  Co.  v.  Copeland,  86  Ala.  551,  6  So.  Rep.  143; 
Western  Assur.  Co.  v.  Rector,  85  Ky.  294,  3  S.  W.  Rep.  415; 
Wytheville  Ins.  Co.  v.  Stultz,  87  Va.  629,  13  S.  E.  Rep.  77; 
Stone  V.  Hawkeye  Ins.  Co.,  68  Iowa,  737;  Home  Ins.  Co.  v. 
Lewis,  48  Tex.  622. 

2.  Allen  v.  Home  Ins.  Co.,  133  Cal.  29,  65  Pac.  Rep.  138 ; 
Whited  V.  Qermania  Ins.  Co.,  76  N,  Y.  415;  Stage  v.  Home 
Ins.  Co.,  76  App.  Div.  509,  78  N.  Y.  Supp.  555;  Liddle  v. 
Market  Ins.  Co.,  4  Bosw.  179,  aflfd.,  29  N.  Y.  184;  Witherell 
V.  Maine  Ins.  Co.,  49  Me.  200;  Carroll  v.  Charter  Oak  Ins. 
Co.,  38  Barb.  402;  New  England  Ins.  Co.  v.  Wetmore,  32 
111.  221 ;  Shearman  v.  Niagara  Ins.  Co.,  46  N.  Y.  526 ;  Ludwig 
V.  Jersey  City  Ins.  Co.,  48  N.  Y.  379 ;  State  Ins.  Co.  v.  Todd, 
83  Pa.  St.  272;  Robinson  v.  Pacific  Ins.  Co.,  18  Hun,  395; 
Kruger  v.  Western  Ins.  Co.,  72  Cal.  91,  13  Pac.  Rep.  156 ;  Cary 
V.  Home  Ins.  Co.,  97  Iowa,  619,  66  N.  W.  Rep.  920. 

8.  Wierengo  v.  American  Ins.  Co.,  98  Mich.  621,  57  N.  W. 
Rep.  833. 

RULE  17. 
Knowledge  of  Facts  Acquired  Previoualy. 

While  knowledge  of  facts  acquired  previously  by  an 
agent  of  the  company  may  be  operative  on  a  question 
of  estoppel,*  such  knowledge  must  be  present  in  his 
mind  at  time  of  the  issue  of  the  policy;^  the  company 
is  not  chargeable  where  the  knowledge  of  the  agent 
was  independently  acquired  in  course  of  a  previous 
employment  not  connected  with  his  agency.' 

1.  Brodhead  v,  Lycoming  Ins.  Co.,  23  Hnn,  397;  Wilson  v, 
Minnesota  Ins.  Assoc,  36  Minn.  117;  Couch  v.  Rochester  Ger- 
man Ins.  Co.,  25  Hun,  469 ;  Clark  v.  Union  Ins.  Co.,  40  N.  H. 
333. 
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2.  Sergent  v.  Liverpool,  L.  &  G.  Ins.  Co.,  66  App.  Div.  46, 
73  N.  Y.  Supp.  120;  Stennett  v.  Pennsylvania  Ins.  Co.,  68 
Iowa,  674. 

8.  St.  Paul  P.  &  M.  Ins.  Co.  v.  Parsons,  47  Minn.  352,  50 
X.  W.  Rep.  240;  Shafifer  v.  Milwaukee  Mechanics'  Ins.  Co., 
17  Ind.  App.  204. 

RULE  i8. 

Host  be  Aotoal  Xnowledsre  —  CoiutnietiTe  Notlee  —  Pnblic 

SsoordSi 

The  knowledge  on  part  of  an  insurance  company  of 
facts  constituting  a  breach  of  a  condition  in  the  policy 
at  time  of  its  issue  must  be  actual  knowledge ;  the  doc- 
trine of  constructive  notice  has  no  application  and  the. 
company  is  not  chargeable  with  notice  or  knowledge 
of  what  appears  on  public  records. 

Orient  Ins.  Co.  v.  WiUiamson,  98  Ga.  464,  25  S.  E.  Rep. 
560;  Traders'  Ins.  Co.  v.  Cassell,  24  Ind.  App.  238,  56  N.  E. 
Rep.  259;  Shaffer  v.  Milwaukee  Mechanics'  Ins.  Co.,  17  Ind. 
App.  204;  MtnA  Ins.  Co.  v.  Holcomb,  89  Tex.  404. 

'      RULE  19. 

Estoppel  Does  not  Always  Depend  on  Actual  Knowledge  when 
Policy  Issues  —  Sufficient  if  Ck)nipany  Put  upon  Inquiry. 

Waiver  or  estoppel  by  reason  of  knowledge  of  facts 
when  policy  issues  does  not  always  necessarily  depend 
upon  actual  knowledge ;  it  is  sufficient  if  the  company 
or  its  authorized  agent  was  put  upon  inquiry,  and  if  he 
neglects  to  make  it  he  is  chargeable  with  knowledge. 

Skinner  v.  Norman,  165  N.  Y.  565,  59  N.  E.  Rep.  309.  And 
see  Farmers'  Ins.  Co.  v.  Lecroy,  91  111.  App.  41. 

RULE  20. 

Knowledge  of  Insured's  Intention  to  do  Something  in  Future  no 
Estoppel  —  Oral  Promise  and  Opinion  by  Agent. 

Where  policy  issues  with  knowledge  by  the  com- 
pany's agent  of  an  intention  on  part  of  the  assured  to 
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do  something  thereafter  or  in  the  future  which  would 
require  written  indorsement  or  consent,  the  insured  is 
not  thereby  relieved  of  the  necessity  of  procuring  it  ;* 
nor  does  an  oral  promise  or  undertaking  by  the  agent 
for  the  future  operate  as  an  estoppel  or  waiver  ;*  nor 
an  expression  of  an  opinion  by  the  agent  that '  *  it  will 
be  all  right ; '  ^  nor  the  understanding  of  the  assured.* 

1.  Gray  v.  Germania  Ins.  Co.,  155  N.  Y.  180,  49  N.  E.  Rep. 
675 ;  McNiemey  v.  Agricultural  Ins.  Co.,  48  Hun,  239 ;  Bour- 
geois V.  Northwestern  National  Ins.  Co.,  86  Wis.  606,  67  N.  W. 
Rep.  347;  Hartford  Ins.  Co.  v.  Davenport,  37  Mich.  609; 
Sowers  v.  Mutual  Ins.  Co.,  113  Iowa,  561,  86  N.  W.  Rep.  763 ; 
Orient  Ins.  Co.  v.  Prather,  25  Tex.  Civ.  App.  446,  62  S.  W. 
Rep.  89;  Liverpool,  L.  &  G.  Ins.  Co.  v.  Sorsby,  60  Miss.  302. 
And  see  Eagle  Fire  Co.  v.  Globe  Loan  Co.,  44  Nebr.  380,  62 
N.  W.  Rep.  896,  24  Ins.  L.  J.  616. 

2.  Cornelius  v.  Farmers'  Ins.  Co.,  113  Iowa,  183,  84  N.  W. 
Rep.  1037;  Keller  v.  Liverpool,  L.  &  G.  Ins.  Co.,  27  Tex. 
Civ.  App.  102,  66  S.  W.  Rep.  695,  writ  of  error  denied; 
Hartford  Ins.  C6.  v.  Webster,  69  111.  392. 

8.  Bosworth  v.  Merchants*  Ins.  Co.,  80  Wis,  393. 
4.  Union  Nat.  Bank  v,  German  Ins.  Co.,  71  Fed.  Rep.  473, 
18  C.  C.  A.  203. 

RULE  ai. 

Bole  as  to  Estoppel  when  Policy  leeaes  no  Application  to  Totnre 

Acts  or  OmlMione. 

The  doctrine  of  estoppel  or  waiver  arising  from 
knowledge  of  facts  when  policy  issues  has  no  applica- 
tion to  future  acts  or  omissions  to  comply  with  agree- 
ments or  warranties,*  but  may  operate  to  extent  of  al- 
lowing the  assured  a  reasonable  time  to  keep  his  agree- 
ment or  warranty;^  and  a  company  may  be  bound  by 
the  construction  of  its  agent,*  but  not  by  mere  under- 
standing of  the  parties.* 

1.  England  v,  Westchester  Ins.  Co.,  81  Wis.  583;  Hartford 
Ins.  Co.  V.  Post,  25  Tex.  Civ.  App.  428,  62  S.  W.  Rep.  140. 
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2.  Hartford  Ins.  Co.  v.  Post,  25  Tex.  Civ.  App.  428,  62 
S.  W.  Rep.  140. 

3.  FarmerB'  Ins.  Assoc,  v.  Williams,  95  Ya.  248,  28  S.  E. 
Hep.  214. 

4.  Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  Bep.  473, 
18  C.  C.  A.  203. 

RULE  aa. 

Effect  of  Promise  by  Agent  to  Make  Indorsemeint  on  Policy  to 
which  He  has  Access  in  Possession  of  a  Third  Party  —  Ex- 
ception. 

Where  there  is  an  express  promise  by  an  authorized 
agent  of  the  company  to  make  the  indorsement  in 
writing  required  upon  a  policy  to  which  he  had  access 
in  hands  of  a  third  person,  and  not  under  the  assured 's 
control,  his  failure  to  perform  such  promise  operates 

as  an  equitable  estoppel.^  But  this  rule  has  no  applica- 
tion when  policy  is  in  possession  or  under  control  of 
the  assured  ;*  even  if  locked  up  in  a  safe.' 

1.  Manchester  v.  Guardian  Ins.  Co.,  151  N.  Y.  88,  45  N.  E. 
Bep.  381.  And  see  Henschel  v.  Oregon  Ins.  Co.,  4  Wash.  476, 
30  Pac.  Rep.  735,  rehearing  denied,  4  Wash.  483,  31  Pac.  Rep. 
765. 

2.  Banmgartel  v.  Providence- Washington  Ins.  Co.,  136  N.  Y. 
547 ;  Connecticut  Ins.  Co.  v.  Smith,  10  Colo.  App.  121 ;  Tomp- 
kins V.  Hartford  Ins.  Co.,  22  App.  Div.  380. 

5.  Northam  v.  Dutchess  County  Ins.  Co.,  166  N.  Y.  319. 

RULE  23. 
Authority  of  Soliciting  Ag^ents. 

An  agent  authorized  by  the  insurance  company  to 
solicit  the  insurance,  and  to  make  the  application,  de- 
liver the  policy,  and  collect  the  premium,  has  authority, 
notwithstanding  limitations  upon  it  not  known  to  the 
assured,  to  create  an  estoppel  by  his  knowledge  of  the 
facts  when  the  policy  is  issued  and  delivered  through 
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and  by  him  as  the  company's  agent  ;^  but  such  an  agent 
•cannot  waive  conditions  and  forfeitures.* 

1.  Bush  V.  Missouri  Ins.  Co.^  85  Mo.  App.  155^  citing  Wil- 
liams V.  Insurance  Co.,  73  Mo.  App.  607;  Rickey  v.  Insurance 
Co.,  79  Mo.  App.  485;  James  v.  Insurance  Co.,  148  Mo.  1; 
Springfield  Steam  Co.  i;.  Insurance  Co.,  151  Mo.  90,  overruling 
Jenkins  v.  Insurance  Co.,  58  Mo.  App.  210;  Shoup  v.  Insurance 
Co.,  51  Mo.  App.  287.  And  see  Ormsby  v.  Laclede  Ins.  Co., 
105  Mo.  App.  143,  72  S.  W.  Kep.  139;  Partridge  v.  Com- 
mercial  Ins.  Co.,  17  Hun,  95;  Mead  v.  Saratoga  Ins.  Co.,  81 
App.  Div.  282,  80  N.  Y.  Supp.  885;  Hayes  v.  Saratoga  Ins. 
Co.,  81  App.  Div.  287,  80  N.  Y.  Supp.  888;  Arfif  v.  Star  Ins. 
€o.,  125  N.  Y.  57,  66,  25  N.  E.  Sep.  1073;  Spalding  v.  New 
Hampshire  Ins.  Co.,  71  N.  H.  441,  52  Atl.  Rep.  858;  Erum 
v.  Jefferson  Ins.  Co.,  40  Ohio  St.  225;  Phcenix  Ins.  Co.  v. 
Handle,  81  Miss.  720,  33  So.  Rep.  500;  Phoenix  Ins.  Co. 
V.  Phillips,  16  Ky.  L.  Rep.  122 ;  Fidelity  Ins.  Co.  v.  Lowe, 
Nebr.  ,  93  N.  W.  Rep.  749;  Wich  v.  Equitable  Ins.  Co., 
2  Colo.  App.  484,  31  Pac.  Rep.  389;  State  Ins.  Co.  v.  Latou- 
rette  (Ark.),  74  S.  W.  Rep.  300. 

2.  Kirkman  t;.  Farmers^  Ins.  Co.,  90  Iowa,  457,  57  N.  W. 
Rep.  952;  Cassimus  v.  Scottish  Union  &  Nat.  Ins.  Co.,  135 
Ala.  256,  33  So.  Rep.  163. 

As  to  distinction  between  "Waiver^*  and  "Estoppel,**  see 
Rule  6. 

RULE  34. 

Same  Subject— Estoppel  —  Written  Application. 

An  insurance  company  is  estopped  by  the  errors  and 
mistakes  of  its  soliciting  agent,  having  knowledge  of 
the  facts,  in  making  or  filling  np  a  written  application 
for  the  policy. 

Dwelling-House  Ins.  Co.  v.  Dowdall,  55  111.  App.  622,  affd., 
159  111.  179,  42  N.  E.  Rep.  606;  Creed  v.  Sun  Fire  Office,  101 
Ala.  522,  14  So.  Rep.  323 ;  German-American  Ins.  Co.  v.  Hart, 
43  Nebr.  441,  61  N.  W.  Rep.  582 ;  Fidelity  Ins.  Co.  v.  Lowe, 
Nebr.  ,  93  N.  W.  Rep.  749 ;  Home  Ins.  Co.  v.  Fallon, 

45  Nebr.  554,  63  N.  W.  Rep.  860;  Landes  v.  Safety  Ins.  Co., 
190  Pa.  St.  536,  42  Atl.  Rep.  961 ;  German  Ins.  Co.  v.  Hayden, 
•21  Colo.  127,  40  Pac.  Rep.  453;  Ross-Langford  v.  Mercantile 
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Ins.  Co.,  97  Mo.  App.  79,  71  S.  W.  Rep.  720;  Partridge 
v.  Commercial  Ins.  Co.,  17  Him,  95.  And  see  Arfif  v.  Star 
Ins.  Co.,  125  N.  Y.  57,  66,  25  N.  E.  Bep.  1073;  Mead  v.  Sara- 
toga Ins.  Co.,  81  App.  Div.  282,  80  N.  Y.  Snpp.  886 ;  Hayes  v. 
Saratoga  Ins.  Co.,  81  App.  Div.  287,  80  N.  Y.  Supp.  888. 

RULE  as. 
Error  in  Application  —  Estoppel  —  Parol  Bvidenooi 

Where  it  is  claimed  by  the  insured  that  an  error  of 
description  in  the  application  and  in  the  policy  was 
made  by  the  company's  agent,  evidence  to  establish 
such  fact  is  admissible  where  it  is  relied  upon  to  show 
an  estoppel ;  the  rule  excluding  parol  evidence  to  vary 
or  contradict  a  written  contract  has  no  application  to 
such  a  case. 

Glover  v.  National  Ins.  Co.,  86  Fed.  Eep.  125,  42  TJ.  S.  App. 
728,  27  Ins.  L.  J.  678. 

RULE  a6. 

Power  of  Agents  to  Employ  Clerka  —  Their  Authority. 

A  local  or  general  agent  having  authority  to  make 
and  issue  policies  for  an  insurance  company,  and  to 
consent  to  transfers,  changes,  and  indorsements,  etc., 
has  power  to  employ  clerks  to  discharge  the  ordinary 
business  of  the  agency,  and  a  waiver  of  the  character 
which  the  agent  himself  could  make,  is  to  be  attributed 
to  him  when  made  by  his  clerk,*  but  his  authority  will 
not  be  assumed,  and  there  must  be  some  proof  of  his 
relations  to  the  insurance  company  or  its  agent  and 
business.^ 

1.  Arff  V.  Star  Ins.  Co.,  125  N.  Y.  57,  25  N.  E.  Rep.  1073. 
And  see  Bodine  v.  Exchange  Ins.  Co.,  51  N.  Y.  117;  Grady  v. 
American  Central  Ins.  Co.,  60  Mo.  116;  Deitz  v,  Providence- 
Washington  Ins.  Co.,  33  W.  Va.  626,  11  S.  E.  Eep.  50;  Chase 
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V.  People's  Ins.  Co.,  14  Hun,  456;  Euney  v.  Amazon  Ins.  Co., 
36  Hun,  66. 

2.  Pennsylvania  Ins.  Co.  v.  Faires,  13  Tex.  Civ.  App.  Ill, 
36  S.  W.  Bep.  66 ;  Arff  v.  Star  Ins.  Co.,  126  N.  Y.  67,  26  N.  E. 
Bep.  1073. 

RULE  37. 

Limitation  on  Agent's  Authority  in  Policy,  OperatiTe  After  its 

Issue. 

Where  the  only  evidence  of  authority  of  the  agent  is 
that  contained  in  the  policy,  it  operates  as  a  limitation 
upon  his  powers  and  he  cannot  orally  waive  its  condi- 
tions or  consent  to  any  change  after  issue  of  the 
policy  ;*  but  rule  is  otherwise  when  the  policy  does  not 
contain  any  limitation  upon  the  agent's  authority.* 


2 


1.  Quinlan  v.  Providence-Washington  Ins.  Co.,  133  N.  Y. 
356;  Messelbach  v.  Norman,  122  N.  Y.  578;  Woodside  Brew- 
ing Co.  V.  Pacific  Ins.  Co.,  11  App.  Div.  68,  42  N.  Y.  Supp. 
620,  affd.  on  opinion  below,  159  N.  Y.  549;  Walsh  v.  Hart- 
ford Ins.  Co.,  73  N.  Y.  6;  Moore  v.  Hanover  Ins.  Co.,  141 
N.  Y.  219 ;  Hartford  Ins.  Co.  v.  Keating,  86  Md.  130,  38  Atl. 
Hep.  29,  27  Ins.  L.  J.  406;  Parker  v.  Rochester  German  Ins. 
Co.,  162  Mass.  479;  Keith  v.  Royal  Ins.  Co.,  117  Wis.  631, 
94  N.  W.  Rep.  295;  Carey  v.  (Jerman-American  Ins.  Co.,  84 
Wis.  80,  54  N.  W.  Rep.  18 ;  Burr  v.  German  Ins.  Co.,  84  Wis. 
76,  64  N.  W.  Rep.  22 ;  Oshkosh  Match  Works  v.  Manchester 
Assur.  Co.,  92  Wis.  510 ;  Straker  v.  Phoenix  Ins.  Co.,  101  Wis. 
413,  77  N.  W.  Rep.  752 ;  West  End  Hotel  v.  American  Ins.  Co., 
74  Fed.  Rep.  114;  Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Assoc.,  183  U.  S.  308;  German- American  Ins.  Co.  v.  Humphrey, 
62  Ark.  348 ;  Cleaver  v.  Traders'  Ins.  Co.,  65  Mich.  627,  71  Mich. 
414 ;  Gould  v.  Dwelling-House  Ins.  Co.,  90  Mich.  302 ;  Hill  t;. 
London  Assur.  Co.,  16  Daly,  120,  9  N.  Y.  Supp.  500,  12  N.  Y. 
Supp.  86,  26  Abb.  N.  C.  203 ;  Hawkins  v.  Rockford  Ins.  Co.,  70 
Wis.  1,  35  N.  W.  Rep.  34;  Wilkins  v.  State  Ins.  Co.,  43  Minn. 
177,  45  N.  W.  Rep.  1 ;  Burlington  Ins.  Co.  v.  Gibbons,  43  Kans. 
15,  22  Pac.  Rep.  1010;  Weidert  v.  State  Ins.  Co.,  19  Oreg.  261, 
24  Pac.  Rep.  242 ;  Meyers  v.  Germania  Ins.  Co.,  27  La.  Ann.  63 ; 
First  Nat.  Bank  v.  Lancashire  Ins.  Co.,  62  Tex.  461;  Kyte  v. 
Commercial  Union  Assur.  Co.,  149  Mass.  116,  3  N.  E.  Rep. 
884,  144  Mass.  43 ;  German  Ins.  Co.  v.  Heiduk,  30  Nebr.  288. 
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46  N.  W.  Bep.  481;  State  Ins.  Co.  v.  Hale,  Nebr.  ,  95 
N.  W.  Bep.  473;  Baumgartel  v.  Providence-Washiiigton  Ins. 
Co.,  136  N.  Y.  647,  32  N.  E.  Bep.  990;  O'Brien  v.  Prescott 
Ins.  Co.,  134  N.  Y.  38,  31  N.  E.  Bep.  266 ;  Gladdings  v.  Insur- 
anoe  Assoc,  66  Cal.  6;  Girard  Ins.  Co.  v,  Hebard,  96  Pa.  St. 
45 ;  New  v.  Oennan  Ins.  Co.,  5  Ind.  App.  82,  31  N.  E.  Bep.  476 ; 
Indiana  Ins.  Co.  v.  Capehart,  108  Ind.  270;  Carlin  v.  Western 
Assur.  Co.,  67  Md.  615;  Enos  v.  Sun  Ins.  Co.,  67  Cal.  621; 
Taylor  v.  State  Ins.  Co.;  98  Iowa,  521,  67  N.  W.  Bep.  647. 

'2.  Millville  Ins.  Co.  v.  Mechanics'  Building  &  Loan  Assoc., 
43  N.  J.  L.  652. 

RULE  a8. 
Same  Subject  —  Limitation  to  Preceding  Bnle. 

In  many  of  the  States  the  rule  is  that  notwithstand- 
ing limitation  upon  the  agent's  authority  contained 
in  an  issued  or  delivered  policy,  he  may  still  orally 
consent  to  a  modification  or  change  in  its  terms,  and 
that  same  need  not  be  evidenced  in  writing,  or  by  writ- 
ten indorsement;^  but  such  an  agent  should  have  gen- 
eral authority  to  make,  change,  modify,  and  cancel 
policies;^  and  there  should  be  some  element  of  estop- 
pel;*  an  oral  consent  cannot  be  given  by  a  removed 
agent.* 

1.  Orient  Ins.  Co.  v.  McKnight,  197  111.  190,  64  N".  E.  Rep. 
339,  affg.  96  111.  App.  625 ;  Niagara  Ins.  Co.  v.  Brown,  123  111. 
356;  Illinois  Ins.  Co.  v.  Stanton,  57  111.  354;  Bumham  t;. 
Greenwich  Ins.  Co.,  63  Mo.  App.  85;  Westchester  Ins.  Co.  v. 
Earle,  33  Mich.  143;  Minnock  v.  Eureka  Ins.  Co.,  90  Mich. 
236,  51  N.  W.  Rep.  367;  Moffitt  v.  Phoenix  Ins.  Co.,  11  Ind. 
App.  233,  24  Ins.  L.  J.  154,  38  N".  E.  Rep.  835 ;  German  Ins. 
Co.  V,  Gray,  43  Kans.  497,  23  Pac.  Rep.  637;  Home  Ins.  Co. 
v.  Gaddis,  3  Ky.  L.  Rep.  159;  Home  Ins.  Co.  v.  Nichols, 
Tex.  Civ.  App.  ,  72  S.  W.  Rep.  440 ;  ^tna  Ins.  Co.  v.  East- 
man, Tex.  Civ.  App.  ,  80  S.  W.  Rep.  255,  rehearing 
denied  and  writ  of  error  denied  by  Supreme  Court;  Phoenix 
Ins.  Co.  V,  Grove,  111.        ,  74  N.  E.  Rep.  141. 

2.  Liverpool,  L.  &  G.  Ins.  Co.  v,  Sheffy,  71  Miss.  919;  An- 
thony V.  German- American  Ins.  Co.,  48  Mo.  App.  65;  Thomp- 
son V,  Traders'  Ins.  Co.,  169  Mo.  12,  68  S.  W.  Rep.  889 ;  Grubbs 
V.  North  Carolina  Ins.  Co.,  108  N.  C.  472 ;  Morrison  i;.  Insur- 
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ance  Co.  of  N.  A.,  69  Tex.  353 ;  Pennsylvania  Ins.  Co.  v.  Faires, 
13  Tex.  Civ.  App.  Ill,  35  S.  W.  Rep.  56;  Kahn  v.  Traders'^ 
Ins.  Co.,  4  Wyo.  419 ;  Phoenix  Ins.  Co.  i;.  Public  Parks'  Amuse- 
ment Co.,  63  Ark.  187;  Highlands  i;.  Lurgan  Mut.  Ins.  Co., 
177  Pa.  St.  566,  35  Atl  Rep.  728 ;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Parsons,  47  Minn.  352;  Burnbam  v.  Oreenwich  Ins.  Co.,  63 
Mo.  App.  85. 

8.  Equitable  Ins.  Co.  v.  Cooper,  60  111.  509;  Anthony  v. 
German-American  Ins.  Co.,  48  Mo.  App.  65 ;  Kahn  v.  Traders' 
Ins.  Co.,  4  Wyo.  419 ;  Moffitt  v.  Phoenix  Ins.  Co.,  11  Ind.  Ajfp. 
233,  38  N.  E.  Rep.  835.  As  to  distinction  between  waiver  and 
estoppel,  see  Rules  6,  11.    And  see  "  Construction.*' 

4.  Burlington  Ins.  Co.  v.  Campbell,  42  Nebr.  208,  60  N.  W. 
Rep.  599. 

RULE  29. 

Test  of  Authority  of  Agent  as  Bearing  on  a  Question  of  Waiver. 

If  knowledge  of  an  agent  or  an  oral  waiver  by  him 
is  to  be  imputed  to  the  company,  it  should  be  that  of 
an  agent  authorized  to  bind  the  company  in  the  trans- 
action concerning  which  the  knowledge  or  declaration 
is  to  operate  as  a  waiver. 

Martin  v.  Jersey  City  Ins.  Co.,  44  N.  J.  L.  273.  And  see 
West  V.  Norwich  Union  Ins.  Co.,  10  Utah,  442,  37  Pae.  Rep. 
685 ;  Continental  Fire  Assoc,  v.  Morris,  30  Tex.  Civ.  App.  299, 
70  S.  W.  Rep.  769.    And  see  vol.  2,  "Agents."' 

RULE  30. 

iBffect  of  Failure  to  Cancel  and  Betnrn  Unearned  Preminm. 

If  the  company  or  an  authorized  agent  has  or  ac- 
quires knowledge  of  facts  making  policy  void,  after  its 
issue,  failure  to  cancel  and  return  the  unearned  pre- 
mium may,  in  connection  with  other  facts,  afford  evi- 
dence of  a  waiver  or  an  estoppel;*  but  not  when  the 
policy  remains  valid  under  operation  of  a  mortgagee 
clause.* 

1.  Phoenix  Ins.  Co.  v.  Grove,  111.  ,  74  N.  E.  Rep.  141 ; 
German-American  Ins.  Co.  v.  Harper,  Ark.        ,  86  S.  W. 

Rep.  817;  Turner  v.  Providence- Washington  Ins.  Co.,  86  Mo. 
App.  387 ;  Millis  v.  Scottish  Union  &  Nat.  Ins.  Co.,  95  Mo.  App. 
211,  68  S.  W.  Rep.  1066 ;  Thompson  v.  Traders'  Ins.  Co.,  169  Mo. 
12, 68  S.  W.  Rep.  889 ;  Pollock  v.  German  Ins.  Co.,  127  Mich.  460. 
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86  N.  W.  Bep.  1017;  Bauch  v.  Michigan  Millers'  Ins.  Co.,  131 
Mich.  281, 91  N.  W.  Rep.  160;  Home  Ins.  Co.  v.  Marple,  1  Ind. 
App.  411,  27  N.  E.  Kep.  633 ;  Hanover  Ins.  Co.  v.  Dole,  20  Ind. 
App.  333,  50  N.  E.  Bep.  772 ;  Fireman's  Fund  Ins.  Co.  v.  Con- 
gregation Sholom,  80  111.  568;  Williamsburg  City  Ins.  Co.  v. 
Carv,  83  111.  453 ;  Illinois  Ins.  Co.  v.  Stanton,  57  111.  354 ;  North 
British  &  M.  Ins.  Co.  v.  Steiger,  26  III.  App.  228,  affd.,  124  111. 
81, 16  N.  E.  Bep.  95;  Phoenix  Ins.  Co.  v.  Boyer,  1  Ind.  App.  329^ 
27  N.  E.  Bep.  628 ;  Anthony  v.  German- American  Ins.  Co.,  48^ 
Mo.  App.  65.  And  see  New  Jersey  Bubber  Co.  v.  Commercial 
Union  Assur.  Co.,  64  N.  J.  L.  580,  46  Atl.  Bep.  777 ;  Commercial 
Assur.  Co.  V.  New  Jersey  Bubber  Co.,  61  N.  J.  Eq.  446,  49 
Atl.  Bep.  155;  Moffitt  v.  Phoenix  Ins.  Co.,  11  Ind.  App.  233^ 
38  N.  E.  Bep.  835;  Kalmitz  v.  Northern  Ins.  Co.,  186  Pa. 
St.  571,  40  Atl.  Bep.  816;  Phoenix  Ins.  Co.  v.  Corey,  41  Nebr. 
724,  60  N.  W.  Bep.  12;  Phoenix  Ins.  Co.  v.  Coffman,  10  Tex. 
Civ.  App.  631,  32  S.  W.  Bep.  810 ;  Kahler  v.  Insurance  Co.,  106 
Iowa,  380. 

2.  Ordway  v.  Chaoe,  57  N.  J.  Eq.  478,  42  Atl.  Bep.  149 
And  that  company  is  not  estopped  by  mere  failure  to  cancel, 
see  also  Xorris  v.  Hartford  Ins.  Co.,  65  S.  C.  450,  33  S.  E. 
Bep.  566,  28  Ins.  L.  J.  747 ;  Taylor  v.  State  Ins.  Co.,  98  Iowa, 
521,  67  N.  W.  Bep.  547;  Keith  v.  Boyal  Ins.  Co.,  117  Wis. 
531,  94  N.  W.  Bep.  296. 

RULE  31. 

Effect  of  Payment  of  Premium  and  Becelpt  Therefor  After  Issue 

of  Policy. 

Where  assured,  upon  delivery  of  the  policy,  pays  a 
part  only  of  the  premium,  and  afterward  pays  the 
balance  to  an  authorized  agent  of  the  company  who  ha& 
knowledge  of  facts  constituting  a  forfeiture,  and  who 
gives  a  receipt  therefor,  with  verbal  assurance  that  it 
is  all  right,  and  that  policy  would  continue,  it  operates 
as  an  equitable  estoppel,  specially  when  it  might  be 
found  as  a  fact  that  the  receipt  was  given  to  be  added 
or  attached  to  the  policy. 

Northam  v.  International  Ins.  Co.,  45  App.  Div.  177,  61 
N.  Y.  Supp.  45,  affd.  on  opinion  below,  165  N.  Y.  666.  And 
eee  Northam  v.  Dutchess  Ins.  Co.,  166  N.  Y.  319,  324. 
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RULE  33. 

EfFact  of  Written  Consent  Held  for  Insured  by  A^pent  —  Sffect 

of  His  Statement. 

A  written  consent  by  the  company  or  its  agent, 
agreed  upon  and  actually  made  out  and  held  for  the  in- 
sured, who  is  to  call  for  it,  is  valid  though  not  actually 
attached  to  the  policy  until  after  the  fire  occurring  a 
few  days  later  ;^  and  so  a  statement  by  the  agent  that 
a  necessary  permit  had  been  attached  to  the  policy  may 
operate  as  an  estoppel.^ 

1.  Bennett  v.  Western  Underwriters^  Assoc.,  130  Mich.  216, 
89  N.  W.  Rep.  702. 

2.  Morgan  v.  Illinois  Ins.  Co.,  130  Mich.  427,  90  N.  W. 
Eep.  40. 

RULE  33. 
Effect  of  Written  Indorsemeixt    for  Another  Purpose. 

A  written  indorsement  by  an  authorized  agent  of 
the  company  for  a  specific  or  another  distinct  purpose, 
recognizing  and  continuing  the  policy  as  in  force  with 
knowledge  of  facts  constituting  a  forfeiture,  operates 
as  a  waiver  or  an  estoppel. 

Stuart  v.  Reliance  Ins.  Co.,  179  Mass.  434,  60  N.  E.  Rep.  929 ; 
Phoenix  Ins.  Co.  v.  Public  Parks'  Amusement  Co.,  63  Ark.  187 ; 
Nebraska   Ins.   Co.   v,   Sasek,   64  Nebr.   17,  89   N.   W.   Rep. 
428;  Hunt  v.  State  Ins.  Co.,  66  Nebr.  121,  92  N.  W.  Rep. 
921 ;  Walker  v.  Phoenix  Ins.  Co.,  156  N.  Y.  628,  51  N.  E.  Rep. 
392 ;  Ladd  v.  JEtnsi  Ins.  Co.,  70  Hun,  490,  affd.,  147  N.  Y.  478 ; 
Shearman  v,  Niagara  Ins.  Co.,  46  N.  Y.  526 ;  Solmes  v.  Rutgers 
Ins.  Co.,  3  Keyes  (N.  Y.),  416;  Lewis  v.  Council  Bluffs  Ins.  Co., 
63   Iowa,   193;   Gould  v,   Dwelling-House   Ins.   Co.,   134   Pa. 
St.   570;   Oakes  v.   Manufacturers^  Ins.   Co.,   135   Mass.  248; 
Bonenfant  v,  American  Ins.  Co.,  76  Mich.  653,  43  N.  W.  Rep. 
682 ;  Batchelor  v.  People's  Ins.  Co.,  40  Conn.  56 ;  New  'Orleans 
Ins.  Assoc.  V.  Holberg,  64  Miss.  51 ;  Keeler  v.  Niagara  Ins.  Co., 
16  Wis.  523. 
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RULE  34. 

Waiver  by  Treating  Policy  as  in  Force  After  a  Fire. 

Where  there  has  been  a  breach  of  condition,  com- 
pany may  or  may  not  take  advantage  of  such  breach 
and  claim  a  forfeiture.  It  may,  consulting  its  ovm 
interests,  choose  to  waive  the  forfeiture,  and  this  it 
may  do  by  express  language  to  that  effect,  or  by  acts 
from  which  an  intention  to  waive  may  be  inferred,  or 
from  which  a  waiver  follows  as  a  legal  result.  A 
waiver  cannot  be  inferred  from  its  mere  silence.  It  is 
not  obliged  to  do  or  say  anything  to  make  the  forfeiture 
effectual.  It  may  wait  until  claim  is  made  under  the 
policy,  and  then  in  denial  thereof,  or  in  defense  of  a  suit 
commenced  therefor,  allege  the  forfeiture.  But  it  may 
be  asserted  broadly  that  if  in  any  negotiations  or  trans- 
actions with  the  assured,  after  knowledge  of  the  for- 
feiture, it  recognizes  the  continued  validity  of  the 
policy,  or  does  acts  based  thereon,  or  requires  the  as- 
sured, by  virtue  thereof,  to  do  some  act  or  incur  some 
trouble  or  expense,  the  forfeiture  is  as  matter  of  law 
waived ;  and  it  is  now  settled  that  such  a  waiver  need 
not  be  based  upon  any  new  agreement  or  an  estoppel. 

Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410 ;  BenninghofI  v. 
Agricultural  Ins.  Co.,  93  N.  Y.  495;  McNally  v.  Phoenix  Ins. 
Co.,  137  N.  Y.  389,  33  N.  E.  Rep.  476 ;  Walker  v.  Phoenix  Ins. 
Co.,  156  N.  Y.  628,  51  K  E.  Rep.  392,  revg.  89  Hun,  333,  35 
N.  Y.  Supp.  374 ;  Roby  v.  American  Central  Ins.  Co.,  120  N.  Y. 
510,  24  N.  E.  Rep.  808;  Hanover  Ins.  Co.  v,  Bohn,  48  Nebr. 
743,  67  N.  W.  Rep.  774,  25  Ins.  L.  J.  681 ;  Home  Ins.  Co.  v. 
Kuhlman,  58  Nebr.  488,  78  N.  W.  Rep.  936;  Montgomery  v. 
Delaware  Ins.  Co.,  55  S.  C.  1,  32  S.  E.  Rep.  723;  Graham 
V,  American  Ins.  Co.,  48  S.  C.  195,  26  S.  E.  Rep.  323 ;  Dick  v. 
Equitable  Ins.  Co.,  92  Wis.  46,  65  N.  W.  Rep.  742;  Replogle 
V.  American  Ins.  Co.,  132  Ind.  360,  31  N.  E.  Rep.  947 ;  Manu- 
28 
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facturePB  &  Mer.  Ins.  Co.  v,  Armstrong,  145  111.  469,  34  N.  E. 
Eep.  663;  Granger  v.  Manchester  Assur.  Co.,  119  Mich.  177; 
Carpenter  v.  Continental  Ins.  Co.,  61  Mich.  635 ;  Cobbs  v.  Fire 
Assoc.,  68  Mich.  463;  Hollis  v.  State  Ins.  Co.,  66  Iowa,  454; 
Grubbs  v.  North  Carolina  Ins.  Co.,  108  N.  C.  472,  13  S.  E. 
Eep.  236;  Haas  v.  Montauk  Ins.  Co.,  49  Hun,  272;  German 
Ins.  Co.  V.  Gibson,  63  Ark.  494,  14  S.  W.  Rep.  672; 
Insurance  Co.  v.  Norton,  96  U.  S.  234;  Hartford  Ins.  Co.  t\ 
Landf are,  63  Nebr.  559,  88  N.  W.  Rep.  779 ;  Georgia  Home  Ins. 
Co.  V.  Allen,  128  Ala.  451,  30  So.  Rep.  537 ;  Dolan  v.  Missouri 
Ins.  Co.,  88  Mo.  App.  666;  Jerdee  v.  Cottage  Grove  Ins.  Co., 
75  Wis.  345;  Renier  v.  Dwelling-House  Ins.  Co.,  74  Wis.  89, 
42  N.  W.  Rep.  208 ;  Germania  Ins.  Co.  v.  Pitcher,  160  Ind.  392, 
64  N.  E.  Rep.  921;  Planters'  Ins.  Co.  v.  Lloyd,  67  Ark.  584, 
56  S.  W.  Rep.  44;  Westchester  Ins.  Co.  v.  McAdoo,  57  S.  W. 
Rep.  409,  affd.  orally  by  Supreme  Court  (Tenn.),  412;  Georgia 
Home  Ins.  Co.  v.  Goode,  95  Va.  751,  30  S.  E.  Rep.  366 ;  Stauffer 
V.  Manheim  Ins.  Co.,  150  Pa.  St.  531,  24  Atl.  Rep.  754^  21  Ins. 
L.  J.  1051 ;  Lutz  v.  Anchor  Ins.  Co.,  120  Iowa,  136,  94  N.  W. 
Rep.  274;  Couch  v.  Home  Protection  Ins.  Co.  (Tex.  Civ.  App.), 
73  S.  W.  Rep.  1077;  Brown  v.  Commercial  Ins.  Co.,  21  App. 
D.  C.  325 ;  Nugent  v.  Rensselaer  Ins.  Co.,  App.  Div.  ^ 
94  N.  Y.  Supp.  605. 

RULE  35. 
Same  Subject  —  Limitation  on  Preceding  Bule. 

The  insurance  company  may  point  out  to  the  insured 
those  conditions  precedent  to  loss  beconiing  due  and 
payable,  which  he  has  contracted  to  perform,  or  ob- 
ject to  statement  furnished  as  not  being  in  compli- 
ance therewith  without  making  any  demand  in  recog- 
nition of  the  validity  of  the  policy.  There  is  a  distinc- 
tion between  those  conditions  which  become  operative 
only  on  request  of  the  company  and  those  which  the 
assured  has  contracted  to  perform.  A  company  can 
require  performance  by  the  insured  after  a  fire  of  those 
conditions  which  he  has  contracted  to  perform  and 
which  are  essential  to  his  cause  of  action  and  prelimi- 
nary to  the  assertion  of  any  claim,  without  a  waiver 
of  its  right  under  the  contract,  provided  the  insured 


Waiveb  op  Tebms  and  Conditions  op  Policy.    433 

is  not  misled  or  required  to  do  something  that  he  did 
not  agree  to  do. 

Armstrong  v.  Agricnltnral  Ins.  Co.,  130  N.  Y.  560,  distin- 
guishing Titus  V.  Glens  Palls  Ins.  Co.,  81  N.  Y.  410;  Betcher 
V.  Capital  Ins.  Co.,  78  Minn.  .340,  80  N.  W.  Rep.  971 ;  Freed- 
man  v.  Providence-Washington  Ins.  Co.,  175  Pa.  St.  355,  34 
Atl.  Rep.  730 ;  Wheaton  v.  Insurance  Co.,  76  Cal.  416 ;  McCor- 
mick  r.  Orient  Ins.  Co.,  86  Cal.  260 ;  Boyd  v.  Insurance  Co.,  90 
Tenn.  212,  16  S.  W.  Rep.  470;  Phoenix  Ins.  Co.  v.  Flemming,  65 
Ark.  54;  Niagara  Ins.  Co.  v.  Miller,  120  Pa.  St.  504,  516,  14 
Atl.  Rep.  385 ;  Fitchpatrick  v.  Hawkeye  Ins.  Co.,  53  Iowa,  335 ; 
Rundell  &  Hough  v.  Anchor  Ins.  Co.,  Iowa,  ,  101  N.  W. 
Rep.  517.     See  Rule  57. 

RULE  36. 

Forfeitures  not  Favored  —  EstoppeL 

Forfeitures  are  not  favored  in  the  law,  and  the 
courts  are  always  prompt  to  seize  hold  of  any  circum- 
stances that  indicate  an  election  to  waive  a  forfeiture 
or  any  agreement  to  do  so  upon  which  the  party  has 
relied  and  acted.  Any  agreement,  declaration,  or 
course  of  action  on  the  part  of  an  insurance  company, 
which  leads  a  party  insured  honestly  to  believe  that  by 
conforming  thereto  a  forfeiture  of  his  policy  will  not 
be  incurred,  followed  by  due  conformity  on  his  part, 
estops  the  company  from  insisting  upon  the  forfeiture. 

Hartford  Ins.  Co.  v.  Unsall,  144  U.  S.  439,  21  Ins.  L.  J.  439, 
12  Sup.  Ct.  Rep.  671 ;  Spoeri  v.  Massachusetts  Ins.  Co.,  39  Fed. 
Rep.  752.  And  see  Home  Ins.  Co.  v,  Feyerabend,  7  Kans.  App. 
231,  52  Pac.  Rep.  899. 

RULE  37. 

Effect  of  Officer  or  Agent  Acting  in  Ignorance  of  Wliat  Others 

Know  or  Have  Done  or 


While  an  oflScer  or  agent  may  act  in  ignorance  of 
what  other  agents  know,  or  have  done  or  said,  that 
does  not  necessarily  prevent  the  question  of  a  waiver 
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becoming  one  of  fact  ;^  knowledge  of  a  local  agent  who 
issued  the  policy  is  imputed  to  the  company  as  knowl- 
edge of  the  same  fact;^  but  ordinarily  to  establish  a 
waiver  of  a  forfeiture  there  should  be  knowledge  by 
the  person  or  party  by  whom  it  is  claimed  the  for- 
feiture  was  waived.* 

1.  Walker  v.  Phoenix  Ins.  Co.,  166  N.  Y.  628,  51  N.  E.  Rep. 
392;  Lewis  v.  Guardian  Aseur.  Co.,  181  N.  Y.  392,  74  K  E. 
Bep.  224. 

2.  Dick  V.  Equitable  Ins.  Co.,  92  Wis.  46,  66  N.  W.  Bep.  742, 
25  Ins.  L.  J.  449.  And  see  Horton  v.  Home  Ins.  Co.,  122  N. 
C.  498,  29  S.  E.  Bep.  944. 

8.  Weed  v.  London  &  Lancashire  Ins.  Co.,  116  N.  Y.  106,  22 
N.  E.  Rep.  229;  Gray  v.  Guardian  Assur.  Co.,  82  Hun,  380. 
See  and  compare  Bules  40  and  41. 

RULE  38. 

In  Absence  of  Eacprees  Waiver  there  Must  be  Some  Elements  of 

Estoppel  —  Silence. 

In  the  absence  of  an  express  waiver  at  least  some 
of  the  elements  of  an  estoppel  must  exist.  The  insured 
must  have  been  misled  by  some  act  of  the  insurer,  or 
it  must,  after  knowledge  of  the  breach,  have  done  some- 
thing which  could  only  be  done  by  virtue  of  the  policy 
or  ^ave  required  something  of  the  assured,  which  he 
was  bound  to  do  only  under  a  valid  policy,  or  have 
exercised  a  right  which  it  had  only  by  virtue  of  such 
policy.  Such  an  estoppel  or  waiver  must  be  established 
by  the  person  clauning  it  by  a  preponderance  of  evi- 
dence, and  neither  an  estoppel  nor  waiver  of  the  breach 
of  a  condition  after  forfeiture,  by  reason  thereof,  can 
be  inferred  from  mere  silence  or  inaction. 

Gibson  Electric  Co.  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  159 
N.  Y.  418,  54  N.  E.  Rep.  23,  aflpg.  10  App.  Div.  225;  Armstrong 
V,  Agricultural  Ins.  Co.,  130  N.  Y.  560 ;  Sun  Mutual  Tns.  Co.  v. 
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Dudley,  65  Ark.  240,  28  Ins.  L.  J.  44;  Foumier  v.  German- 
American  Ins.  Co.,  23  E.  I.  36,  49  Atl.  Bep.  98 ;  Weidert  v.  State 
Ins.  Co.,  19  Oreg.  261,  24  Pac.  Bep.  242;  Keith  v.  Royal  Ins. 
Co.,  117  Wis.  631,  94  K  W.  Rep.  295.  And  see  Mueller  v. 
Southside  Ins.  Co.,  87  Pa.  St.  399 ;  How  v.  Union  In?.  Co.,  80 
N.  Y.  32;  Ervay  v.  Fire  Assoc,  119  Iowa,  304,  93  N.  W.  Bep. 
290;  Sun  Ins.  Co.  v.  Dudley,  65  Ark.  240.  And  see  Young  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  68  S.  C.  387,  47  S.  E.  Rep.  681 ; 
Perry  v.  Caledonian  Ins.  Co.,    App.  Div.    ,  93  N.  Y.  Supp.  50. 

RULE  39. 
When  Silence  May  be  an  Element  of  Eetoppel. 

Silence  operates  as  an  assent  and  creates  an  estop- 
pel only  when  it  has  the  effect  to  mislead.  There  must 
be  such  condnct  on  the  part  of  the  insurer  as  would,  if 
it  were  not  estopped,  operate  as  a  fraud  on  the  party 
who  has  taken  or  neglected  to  take  some  action  to  his 
own  prejudice  in  reliance  upon  it.  When  under  duty 
to  speak,  or  when  failure  to  speak  is  inconsistent  with 
honest  dealing  and  misleads  another,  then  silence  may 
be  deemed  to  be  acquiescence. 

More  V.  New  York  Bowery  Ins.  Co.,  130  N.  Y.  537 ;  Ranch  v. 
Michigan  Millers'  Ins.  Co.,  131  Mich.  281,  91  N.  W.  Rep.  160. 

RULE  40. 
Waiver  Dependent  on  Intention  —  Kay  be  Inferred. 

While  waiver  may  be  inferred  from  acts  and  declara- 
tions of  the  insurance  company^  it  is  essentially  a  mat- 
ter of  intention,  and  to  establish  it  there  must  be  some 
declaration  or  act  from  which  the  insured  may  reason- 
ably infer  that  the  company  does  not  mean  to  insist 
upon  a  right  which,  because  of  a  change  of  position  in- 
duced thereby,  it  would  be  inequitable  to  enforce;* 
waiver  involves  the  idea  of  assent,  and  assent  is  pri- 
marily an  act  of  the  understanding.    It  is  the  inten- 
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tional  relinquishment  of  a  known  right ;  such  intention 
may  be  inferred  from  company 's  acts  and  declarations, 
although  waiver  is  not  actually  intended  where  the 
assured  acts  on  such  belief  and  is  justified  in  so  be- 
lieving.* 

1.  Westchester  Ins.  Co.  v.  McAdoo,  57  S.  W.  Eep.  409,  aflEd. 
orally  by  Supreme  Court  (Tenn.),  412. 

2.  Freedman  v.  Providence- Washington  Ins.  Co.,  175  Pa.  St. 
350,  34  Atl.  Rep.  730;  Freedman  v.  Fire  Assoc,  168  Pa.  St. 
249,  32  Atl.  Rep.  39,  25  Ins.  L.  J.  74;  Devens  v.  Mechanics  & 
Traders'  Ins.  Co.,  83  N.  Y.  168;  Donahue  v.  Windsor  Ins.  Co., 
56  Vt.  374;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Parsons,  47  Minn. 
352,  50  N.  W.  Rep.  240. 

3.  Hanscom  v.  Home  Ins.  Co.,  90  Me.  333,  38  Atl.  Rep.  324, 
27  Ins.  L.  J.  19;  United  Firemen's  Ins.  Co.  v.  Thomas,  82 
Fed.  Rep.  406,  27  C.  C.  A.  42,  53  U,  S.  App.  517 ;  Findeisen  v. 
Metropole  Ins.  Co.,  57  Vt.  520;  Astrich  v.  (German- American 
Ins.  Co.,  131  Fed.  Rep.  13,  C.  C.  A.  ,  affg.  128  Fed. 
Rep.  477. 

RULE  41. 
Knowledge  Essential  Element  of  Waiver. 

The  insurance  company  cannot  waive  that  which  it 
does  not  know ;  knowledge  of  the  facts  or  of  the  right 
is  an  essential  element  of  waiver. 

Georgia  Home  Ins.  Co.  v.  Rosenfield,  95  Fed.  Rep.  358,  37  C. 
C.  A.  96;  Firemen's  Fund  Ins.  Co.  v,  McQreevy,  118  Fed.  Rep. 
415;  ^tna  Ins.  Co.  v.  Holcomb,  89  Tex.  404,  34  S.  W.  Rep.  915, 
25  Ins.  L.  J.  833 ;  Freedman  v.  Fire  Assoc.,  168  Pa.  St.  249,  32 
Atl.  Rep.  39,  25  Ins.  L.  J.  74;  Robinson  v.  ^tna  Ins.  Co.  (Ala.), 
34  So.  Rep.  18;  United  States  Ins.  Co.  v.  Moriarty  (Tex.),  36 
S.  W.  Rep.  943;  Cottome  v.  National  Ins.  Co.,  65  Kans.  511, 
70  Pac.  Rep.  357;  Manufacturers  &  Merchants'  Ins.  Co.  v. 
Armstrong,  145  111.  469,  34  N.  E.  Rep.  553 ;  Replogle  v.  Ameri- 
can Ins.  Co.,  132  Ind.  360,  31  N.  E.  Rep.  947;  Qerman-Ameri- 
can  Ins.  Co.  v.  Waters,  10  Tex.  Civ.  App.  363,  30  S.  W.  Rep. 
676;  Planters'  Ins.  Co.  v.  Lloyd,  67  Ark.  584,  56  S.  W. 
Rep.  44 ;  Dick  v.  Equitable  Ins.  Co.,  92  Wis.  46,  65  N.  W.  Rep. 
742,  25  Ins.  L.  J.  449;  Ryan  v.  Springfield  Ins.  Co.,  46  Wis. 
671 ;  Devens  v.  Mechanics  &  Traders'  Ins.  Co.,  83  N.  Y.  168 ; 
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Gray  v.  Guardian  Assur.  Co.,  82  Hun,  380,  31  N.  Y.  Supp. 
237 ;  Fitchpatrick  v.  Hawkeye  Ins.  Co.,  53  Iowa,  335 ;  Donahue 
V.  Windsor  Ins.  Co.,  66  Vt.  374 ;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Parsons,  47  Minn.  352,  60  N.  W.  Rep.  240.  And  see  Ellis  v. 
State  Ins.  Co.,  68  Iowa,  678,  27  N.  W.  Rep.  762 ;  Kahler  v.  In- 
surance Co.,  106  Iowa,  380;  Merrill  v.  Farmers^  Ins.  Co.,  48 
Me.  285 ;  Wheaton  v.  North  B.  &  M.  Ins.  Co.,  76  Cal.  415, 18  Pac. 
Eep.  768;  Weed  v.  London  &  Lancashire  Ins.  Co.,  116  N.  Y.  106, 
22  N.  E.  Rep.  229;  Firemen's  Fund  Ins.  Co.  v.  Barker,  6 
Colo.  App.  635,  41  Pac.  Rep.  513;  American  Ins.  Co.  v.  Bar- 
nett,  73  Mo.  364;  Traders'  Ins.  Co.  v,  Cassell,  24  Ind.  App. 
238,  56  N.  E.  Rep.  259 ;  German  Ins.  Co.  v.  Stiner,  Neb.  , 
96  N.  W.  Rep.  122 ;  Continental  Ins.  Co.  v.  Cummings,         Tex. 

,  81  S.  W.  Rep.  705 ;  Hartford  Ins.  Co.  v.  Enoch,  Ark. 

,  77  S.  W.  Rep.  899 ;  Philadelphia  Underwriters*  Ins.  Co.  v. 
Bigelow,  Fla.        ,  37  So.  Rep.  210. 

RULE  42. 

Bef  uBal  to  Fay  on  Specified  Ghronnd  as  EstoppeL 

Befnsal  of  the  insurance  company  to  pay  loss  on  a 
specified  ground  may  estop  it  from  asserting  any  other 
ground  of  defense  of  which  it  had  full  knowledge;^ 
but  there  must  be  in  connection  elements  of  estoppel  ;* 
nor  is  there  a  waiver  where  the  refusal  is  on  a  specified 
ground  among  others." 

a.  McConnick  v.  Royal  Ins.  Co.,  163  Pa.  St.  184,  29  Atl. 
Rep.  747,  23  Ins.  L.  J.  778 ;  Donville  v.  Farmers'  Ins.  Co.,  113 
Mich.  158,  71  N.  W.  Rep.  517;  Smith  v.  German  Ins.  Co.,  107 
Mich.  270,  65  N.  W.  Rep.  236,  25  Ins.  L.  J.  192. 

2.  Welsh  v.  London  Assur.  Co.,  151  Pa.  St.  607,  25  Atl.  Rep. 
142,  22  Ins.  L.  J.  94;  Cassimus  v.  Scottish  Union  &  Nat.  Ins. 
Co.,  135  "Ala.  256,  33  So.  Rep.  163.  And  see  Findlay  v.  Union 
Ins.  Co.,  74  Vt.  211,  52  Atl.  Rep.  429 ;  Brink  v.  Hanover  Ins. 
Co.,  80  N.  Y.  108; 

8.  Cronin  v.  Fire  Assoc.,  119  Mich.  74,  77  N.  W.  Rep.  643. 

RULE  43. 
Omission  to  Disclose  Ground  of  Defense  when  Claim  Made. 

Omission  to  disclose  ground  of  def^ise  when  claim 
is  made  does  not  operate  as  a  waiver  of  it,  unless  as- 
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sured  is  misled  by  its  intentional  concealment  to  his 
injury  or  expense. 

Devens  v.  Mechanics  &  Traders*  Ins.  Co.,  83  N.  Y.  168. 

RULE  44. 
Waiver  not  Prevented  by  Assertion  of  no  Waiver. 

Waiver  by  the  insurance  company  after  a  loss  in  de- 
manding compliance  with  terms  of  the  policy,  requir- 
ing insured  to  do  some  act  or  incur  expense  on  account 
thereof,  with  knowledge  of  facts  constituting  ground 
of  forfeiture,  is  not  prevented  by  adding  to  the  demand 
*  *  this  company  neither  admits  nor  denies  its  liability, 
nor  waives  any  of  its  rights  under  said  policy;*'*  or 
that  '*  the  company  does  not  waive  any  of  its  rights 
and  defenses^  but  expressly  reserves  each  and  every 
one.'** 

1.  Home  Ins.  Co.  v.  Kennedy,  47  Nebr.  138,  66  N.  W.  Bep. 
278 ;  Corson  v.  Anchor  Ins.  Co.,  113  Iowa,  641,  85  N.  W.  Rep. 
806. 

2.  Georgia  Home  Ins.  Co.  v,  Morriarty,  Tex.  ,  37  S. 
W.  Eep.  628 ;  German- American  Ins.  Co.  v.  Evarts,  25  Tex.  Civ. 
App.  300,  61  S.  W.  Rep.  536,  writ  of  error  denied,  62  S.  W.  Rep. 
417 ;  Marthinson  v.  North  B.  &  M.  Ins.  Co.,  64  Mich.  372 ;  Gran- 
ger V.  Manchester  Assurance  Co.,  119  Mich.  177.    See  Rule  51. 

RUtE  45. 

Aeeeptance   or  Betention  of  Premium  After  Pire  as  Evidence  of 

Waiver. 

Acceptance  or  retention  of  the  premium  after  the 
fire  does  not  necessarily  waive  a  forfeiture,  where  the 
premium  was  due  and  a  part  thereof  earned,*  but  may 
estop  the  company  from  claiming  that  it  had  never 
incurred  any  liability  f  and  where  it  is  accepted  after 
a  fire,  with  knowledge  of  the  f acts^  it  is  evidence  of 
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waiver  of  forfeiture;'  and  so  it  may  be,  in  connection 
with  other  facts,  evidence  of  waiver  when  payment 
of  premium  is  requested,^  but  not  when  request  is  by 
mistake  of  a  clerk,  the  company  immediately  tendering 
back  the  premium  received.*^ 

1.  Burner  v.  German- American  Ins.  Co.,  20  Ky.  L.  Eep.  71, 45 
S.  W.  Eep.  109,  27  Ins.  L.  J.  732 ;  Alabama  State  Ins.  Co.  v. 
Long  Clothing  Co.,  123  Ala.  667,  26  So.  Eep.  655,  28  Ins.  L.  J. 
924 ;  Smith  v.  Continental  Ins.  Co.,  6  Dak.  433,  43  N.  W.  Eep. 
810;  Palmer  v.  Continental  Ins.  Co.,  31  Mo.  App.  467;  Eobin- 
son  V.  iEtna  Ins.  Co.  (Ala.),  34  So.  Eep.  18.  And  see  Schimp 
V.  Cedar  Eapids  Ins.  Co.,  124  111.  354. 

2.  Traders'  Ins.  Co.  v.  Pacaud,  51  111.  App.  252. 

8.  Mechanics  &  Traders'  Ins.  Co.  v.  Smith,  79  Miss.  142,  30 
So.  Eep.  362 ;  German  Ins.  Co.  v.  Shader,  Nebr.  ,  93  N.  W. 
Eep.  972;  Phoenix  Ins.  Co.  v.  Boyer,  1  Ind.  App.  329,  27  N.  E. 
Eep.  628;  Millis  v.  Scottish  Union  &  Nat.  Ins.  Co.,  95  Mb.  App. 
211,  68  S.  W.  Eep.  1066.  And  see  Emery  v.  Svea  Ins.  Co.,  88 
Cal.  300,  26  Pac.  Eep.  88 ;  Schroeder  v.  Springfield  F.  &  M.  Ins. 
Co.,  51  S.  C.  180,  28  S.  E.  Eep.  371. 

4.  Walker  v.  Phoenix  Ins.  Co.,  156  N.  Y.  628;  Lutz  v.  Anchor 
Ins.  Co.,  120  Iowa,  136,  94  N.  W.  Eep.  274. 

6.  Eyan  v.  Eockford  Ins.  Co.,  85  Wis.  573,  55  N.  W.  Eep. 
1025.  And  see  Mississippi  Home  Ins.  Co.  v,  Dobbins,  81  Miss. 
623,  33  So.  Eep.  504;  Mississippi  Fire  Assoc,  i;.  Dobbins,  81 
Miss.  630,  33  So.  Eep.  506. 

RULE  46. 
Effect  of  Agreement  in  Settlement  and  Compromise. 

An  agreemetit  of  settlement  and  compromise  not 
accepted  by  all  parties,  and  never  consunmiated,  is  not 
admissible  to  establish  a  waiver  on  the  theory  of  recog- 
nition of  the  policy  and  its  validity,*  but  may  operate 
as  a  waiver  of  forfeiture  when  coupled  with  a  new 
agreement  to  pay  its  amount.^ 

1.  Houdeck  v.  Merchants'  &  B.  Ins.  Co.,  102  Iowa,  303,  71 
K  W.  Eep.  354. 

2.  Concordia  Ins.  Co.  v.  Koretz,  14  Colo.  App.  386,  60  Pac. 
Eep.  191;  Tillis  v.  Liverpool,  L.  &  G.  Ins.  Co.,  Pla.  , 
35  So.  Eep.  171. 
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RULE  47. 

Bffect  of  Offer  in  CompromiM. 

A  naked  offer  of  compromise,  made  for  the  purpose 
of  procuring  a  settlement  of  a  pending  controversy, 
and  not  containing  any  admission  of  a  fact,  is  not  ad- 
missible in  evidence  as  a  waiver  of  a  forfeiture  ;*  it  may 
be  admissible  if  the  only  dispute  is  as  to  the  amount  of 
the  claim.^ 

1.  Strome  v.  London  Assur.  Co.,  20  App.  Div.  671,  47  N.  Y. 
Supp.  481,  affd.,  162  N.  Y.  627,  without  opinion,  citing  Smith  v. 
Satterlee,  130  N.  Y.  677.  And  see  Pentz  v.  Pennsylvania  Ins.  Co., 
92  Md.  444,  48  Atl.  Bep.  139 ;  Eichards  v.  Continental  Ins.  Co., 
83  Mich.  508;  Liverpool,  L.  &  6.  Ins.  Co.  v.  Sorsby,  60  Miss. 
302 ;  New  Orleans  Ins.  Assoc,  v,  Matthews,  65  Miss.  301 ;  Fire- 
men's Fund  Ins.  Co.  v.  McGreevy,  118  Fed.  Bep.  415 ;  Morris  v. 
Hartford  Ins.  Co.,  57  S.  C.  358,  35  S.  E.  Rep.  572;  Fink  v. 
Lancashire  Ins.  Co.,  60  Mo.  App.  673 ;  Home  Ins.  Co.  v.  Balti- 
more Warehouse  Co.,  93  U.  S.  627. 

2.  Kahn  v.  Traders*  Ins.  Co.,  4  Wyo.  419 ;  Columbia  Planing- 
Mill  Co.  V.  American  Ins.  Co.,  59  Mo.  App.  204. 

RULE  48. 

Authority  of  Local  Accents. 

Local  agents,  authorized  to  write  and  issue  policies, 
and  soliciting  agents  have  no  authority  as  such  to 
waive  a  forfeiture  after  the  occurrence  of  a  loss ;  there 
must  be  some  authority  from  the  insurance  company 
f  Ox'  such  a  purpose. 

Merchants*  Ins.  Co.  v.  New  Mexico  Lumber  Co.,  10  Colo.  App. 
223,  51  Pac.  Eep.  174,  26  Ins.  L.  J.  969 ;  Robinson  v.  -^tna  Ins. 
Co.,  128  Ala.  477,  30  So.  Rep.  665 ;  Graham  v.  Niagara  Ins.  Co., 
106  Ga.  840,  32  S.  E.  Rep.  579,  28  Ins.  L.  J.  442;  EUiot  v. 
Farmers*  Ins.  Co.,  114  Iowa,  153,  86  N.  W.  Rep.  224;  American 
Central  Ins.  Co.  v.  Bird's  B.  &  L  Assoc.,  81  111.  App.  258; 
Traders'  Ins.  Co.  v.  Cassall,  24  Ind.  App.  238,  56  N.  E.  Rep. 
259;  Lippman  v.  -^tna  Ins.  Co.,  120  Ga.  247,  47  S.  E.  Rep. 
593.    And  see  Quinlan  v.  Providence  Ins.  Co.,  133  N.  Y.  356, 
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31  N.  E.  Kep.  31 ;  Bush  v.  Westchester  Ins.  Co.,  63  N.  Y.  531 ; 
Lohnes  v.  Insurance  Co.  of  N.  A.,  121  Mass.  439 ;  Oshkosh  Match 
Works  V.  Manchester  Assur.  Co.,  92  Wis.  510.  In  New  Jersey  it 
has  been  held  that  a  local  agent  authorized  to  fill  up  and  issue 
policies  has  apparent  authority  to  waive  notice  and  proofs  of 
loss.  Snyder  v.  Dwelling-House  Ins.  Co.,  59  N.  J.  L.  544,  37 
Atl.  Rep.  1022,  26  Ins.  L.  J.  905.  See  also  "Statement  or 
Proof  of  Loss." 

RULE  49* 

Ximltatlon  on  Authority  of  Agents  In  Policy  no  Application  to 

AdJuBter  —  EBtoppel. 

The  limitation  in  the  policy  of  the  power  of  an  agent 
to  waive  its  conditions,  has  no  application  to  an  adjuster 
after  the  policy  has  become  a  demand  against  the  in- 
surance company;  there  is  no  limitation  as  to  waiver 
of  a  forfeiture  after  the  destruction  of  the  property  ;* 
such  limiting  conditions  requiring  written  evidence  or 
indorsement  have  no  reference  as  to  what  is  done  or 
to  be  done  after  a  loss,^  or  are  inoperative  upon  the 
theory  of  an  estoppel  when  assured  has  acted  in  re- 
liance upon  acts  or  declarations  of  the  company's 
adjuster.* 

1.  Eoberts,  Willis  &  Co.  v.  Snn  Mutual  Ins.  Co.,  13  Tex.  Civ. 
App.  64,  35  S.  W.  Rep.  955,  writ  of  error  denied,  37  S.  W.  Rep. 
311;  Loeb  v.  American  Central  Ins.  Co.,  99  Mo.  50,  12  S.  W. 
Rep.  374 ;  Tillis  v.  Liverpool,  L.  &  G.  Ins.  Co.,  Fla.  ,  35 
So.  Rep.  171 ;  Frost  v.  North  British  &  M.  Ins.  Co.,  Vt.  , 
60  Atl.  Rep.  803. 

2.  Partridge  v.  Milwaukee  Mechanics'  Ins.  Co.,  13  App.  Div. 
519,  43  N.  Y.  Supp.  632,  affd.,  162  N.  Y.  597,  without  opinion; 
Strauss  v.  Palatine  Ins.  Co.,  128  N.  C.  64,  38  S.  E.  Rep.  256 ; 
Farmers'  Ins.  Co.  v.  Baker,  94  Md.  545,  51  Atl.  Rep.  184 ;  Fire- 
men's Fund  Ins.  Co.  v.  Western  Refrigerating  Co.,  162  111.  322 ; 
Citizens'  Ins.  Co.  v.  Stoddard,  197  111.  330,  64  N.  E.  Rep.  355 ; 
Wheaton  v.  Insurance  Co.,  76  Cal.  415 ;  Springfield  Steam  Laun- 
dry Co.  V.  Traders'  Ins.  Co.,  151  Mo.  90,  52  S.  W.  Rep.  238,  28 
Ins.  L.  J.  760;  Renier  v.  Dwelling-House  Ins.  Co.,  74  Wis.  89,  42 
N.  W.  Rep.  208 ;  Dick  v.  Equitable  Ins.  Co.,  92  Wis.  46 ;  Jenkins 
r.  German  Ins.  Co.,  58  Mo.  App.  210;  Franklin  Ins.  Co.  v.  Chi- 
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cago  Ice  Co.^  36  Md.  102;  CarBon  v.  Jersey  City  Ins.  Co.,  14 
Vroom  (N.  J.)  300;  New  Orleans  Ins.  Assoc,  v.  Matthews,  65 
Miss.  301,  4  So.  Bep.  62;  Oans  v.  St  Paul  Ins.  Co.,  43  Wis.  108; 
McFarland  v.  Eittanning  Ins.  Co.,  134  Pa.  St.  590, 19  Atl.  Sep. 
796;  Gould  v,  Dwelling-House  Ins.  Co.,  134  Pa.  St.  570,  19 
Atl.  Sep.  793;  Indiana  Ins.  Co.  v.  Capehart,  108  Ind.  270. 
And  see  Dwelling-House  Ins.  Co.  v,  Brodie,  52  Ark.  11 ;  Dibbrell 
V.  (Jeorgia  Home  Ins.  Co.,  110  N.  C.  193;  Smith  v,  Niagara 
Ins.  Co.,  60  Vt.  682;  Harrison  v,  German- American  Ins.  Co., 
67  Fed.  Bep.  577 ;  Baldwin  v.  Citizens'  Ins.  Co.,  60  Hun,  389, 
15  N.  Y.  Supp.  587;  Washbum-Halligan  Coffee  Co.  v,  Mer- 
chants'  Ins.  Co.,  110  Iowa,  423,  81  N.  W.  Rep.  707;  O'Leary  v. 
German-American  Ins.  Co.,  100  Iowa,  390,  69  N.  W.  Rep.  686, 
27  Ins.  L.  J.  510 ;  Snyder  v,  Dwelling-House  Ins.  Co.,  59  N.  J, 
L.  544,  37  Atl.  Rep.  1022,  26  Ins.  L.  J.  905 ;  Metcalf  v.  Phoenix 
Ins.  Co.,  21  R.  I.  307,  43  Atl.  Rep.  541 ;  India  River  State  Bank 
V.  Hartford  Ins.  Co.,      Fla.      ,  35  So.  Rep.  228. 

8.  Flaherty  v.  Continental  Ins.  Co.,  20  App.  Div.  275,  46  N. 
Y.  Supp.  934;  Sergent  v.  Liverpool,  L.  &  G.  Ins.  Co.,  155  N.  Y. 
349,  49  N.  E.  Rep.  935,  revg.  85  Hun,  31.  In  Michigan  it  would 
seem  that  the  waiver  clause  or  condition  in  the  policy  requiring 
written  evidence  may  apply  to  an  adjuster,  though  this  is  not 
clear  from  the  case  as  reported ;  the  opinion  may  have,  so  far  as 
the  precise  point  is  involved,  been  intended  to  apply  to  the  local 
agent  rather  than  to  the  adjuster.  The  inference  is  strengthened 
by  th^  case  cited  as  authority  which  was  decided  as  applicable  to 
the  local  agent.  See  Wadhams  v.  Western  Assur.  Co.,  117  Mich. 
514,  citing  Gould  v.  Dwelling-House  Ins.  Co.,  90  Mich.  302. 

In  Mo.  Pac.  Ry.  Co.  v.  Western  Assur.  Co.,  129  Fed.  Rep. 
610  (U.  S.  Cir.),  it  was  held  that  waiver  of  proofs  must  be  in 
writing,  but  this  case  seems  to  be  substantially  overruled  by 
Phoenix  Ins.  Co.  v.  Kerr,  129  Fed.  Rep.  723,      C.  C.  A.      . 

RULE  50. 
Authority  of  Adjuster. 

An  adjuster,  with  authority  to  examine,  investigate, 
and  adjust  a  loss,  has  authority  to  waive  conditions 
of  the  policy  or  forfeiture,  on  ground  thereof,  and  does 
so  by  treating  policy  within  apparent  scope  of  his  au- 
thority as  valid  and  subsisting  after  knowledge  of  the 
facts;*  but  such  waiver  cannot  be  predicated  upon  a 
mere  visit  of  adjuster  to  scene  of  fire  and  when  he  does 
not  see  or  have  any  communication  with  insured  ;*  but 
negotiations  for  settlement,  offer  to  compromise,  or 
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pay,  in  connection  with  other  facts,  may  be  evidence 
of  waiver,'  specially  where  the  insured  is  induced 
thereby  to  act;  for  instance,  to  compromise  with  an- 
other company.* 

1.  Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala.  436,  24  So.  Eep. 
399,  128  Ala.  461,  30  So.  Kep.  637;  Corson  v.  Anchor  Ins. 
Co.,  113  Iowa,  641,  86  N.  W.  Bep.  806. 

2.  Bumbam  v.  Boyal  Ins.  Co.,  76  Mo.  App.  394,  27  Ins.  L.  J. 
928. 

3.  British-American  Assur.  Co.  v,  Bradford,  60  Kans.  82,  66 
Pac.  Rep.  335,  28  Ins.  L.  J.  262 ;  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  Rep.  1059,  23  Ins.  L.  J.  401;  Walker  v. 
Phoenix  Assur.  Co.,  156  N.  Y.  628,  51  N.  E.  Rep.  392;  Dobson 
V.  Hartford  Ins.  Co.,  86  App.  Div.  116, 83  N.  Y.  Snpp.  456. 

4.  Qibbs  v.  Dutchess  County  Mut.  Ins.  Co.,  21  N.  Y.  Supp. 
203,  66  Hun,  632,  memo,  not  reported.  And  see  *^  Adjuster  and 
Adjustment.^' 

RULE  51. 

Adjiuter  Cannot  Treat  Policy  as  Both  Void  and  Valid  —  Judged 

by  What  He  Doea. 

An  adjuster  cannot  treat  a  policy  as  both  void  and 
valid  and  will  be  judged  and  treated  by  what  he  does 
whenever  inconsistent  with  what  he  says  on  a  question 
of  waiver. 

German-American  Ins.  Co.  v.  Evants,  26  Tex.  Civ.  App.  300, 
61  S.  W.  Eep.  536,  writ  of  error  denied,  62  S.  W.  Rep.  417. 

RULE  53. 

A  Nonwaiver  Agreement  Does  not  Neceesailly  Prevent  Waiver. 

A  nonwaiver  agreement,  taken  from  the  assured  by 
an  adjuster,  after  latter  has  knowledge  of  a  fact  for- 
feiting the  insurance,  does  not  prevent  waiver  of  that 
particular  ground  of  forfeiture  by  the  adjuster.  An 
adjuster  cannot,  by  his  own  stipulation,  deprive  him- 
self of  the  power  to  waive  a  forfeiture,  nor  can  he 
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deprive  himself  of  the  power  to  waive  his  own  stipu- 
lation for  nonwaiver, 

Corson  v.  Anchor  Ins.  Co.,  113  Iowa,  641,  86  N.  W.  Eep.  806. 

RULE  53. 
Konwaiver  Agreement  not  Bxtended  by  Construction. 

A  nonwaiver  agreement  by  assured  and  company's- 
adjuster  after  a  loss  must  be  strictly  construed  in 
favor  of  the  assured  and  cannot  be  extended  by  con- 
struction; nor  does  such  an  agreement  prevent  ad- 
juster or  the  company  from  making  an  effective  waiver 
outside  of  the  terms  of  the  specific  agreement  or  after 
the  investigation  of  the  facts. 

Pennsylvania  Ins.  Co.  v.  Hughes,  108  Fed.  Rep.  497,  47  C, 
C.  A.  459.     And  see  McLean  v.  American  Ins.  Co.,       Iowa, 
98  N.  W.  Rep.  146. 

RULE  54. 

Stipulation  by  Insured  Does  not  Necessarily  Prevent  Waiver  by 

Adjuster. 

A  stipulation  by  assured,  after  an  adjuster  has  ac- 
quired knowledge  of  a  fact  upon  which  forfeiture  of 
the  insurance  might  be  claimed,  to  the  effect  that 
**  nothing  said  adjuster  may  do,  or.  say,  or  write  shall 
in  any  way  be  construed  as  waiving  any  of  the  rights 
or  defenses  of  said  company,  or  any  condition  or  re- 
quirements of  said  policy  as  to  proofs  of  loss,  or  other- 
wise,'' does  not  prevent  an  effective  waiver  by  the 
adjuster. 

Corson  v.  Anchor  Ins.  Co.,  113  Iowa,  641,  85  N.  W.  Rep.  806. 
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RULE  55. 

VonwaiTwAgrMincat  Xust  be  Beoelved  and  Considered  by  the 

Court.  \ 

Where,  after  the  fire,  the  assured  makes  an  agree- 
ment with  the  adjuster  that  **  any  action  taken,  re- 
quest made,  or  information  received,  should  not  in  any 
respect  change  or  determine  rights  of  the  parties  under 
the  policy  or  waive  any  of  its  conditions, ' '  such  agree- 
ment must  be  received  and  considered  by  the  court 
upon  any  subsequent  claim  or  issue  of  waiver. 

Sun  Mutual  Ins.  Co.  v.  Dudley,  65  Ark.  240.  And  see  Dolan 
V.  Missouri  Ins.  Co.,  88  Mo.  App.  666,  677 ;  Fletcher  v.  Minne- 
apolis Ins.  Co.,  80  Minn.  152,  83  K  W.  Bep.  29;  Curlee  v. 
Texas  Home  Ins.  Co.,  Tex.  Civ.  App.  ,  73  S.  W.  Rep. 
831 ;  Keet-Rountree  Dry  Gkx>ds  Co.  v.  Mercantile  Ins.  Co.  (Mo. 
App.),  74  S.  W.  Rep.  469;  Hayes  v.  United  States  Ins.  Co.  (N. 
C),  44  S.  E.  Rep.  404. 

RULE  56. 
Facts  Occurring  Before  Bxecution  of  Utonmdver  Agreement. 

If  the  facts  claimed  to  operate  as  evidence  of  a 
waiver  occur  before  the  execution  of  a  nonwaiver 
agreement  taken  by  the  adjuster,  guarding  against  the 
consequences  of  his  own  acts,  the  assured  is  not  de- 
prived of  his  right  to  have  the  question  of  such  waiver 
submitted  to  a  jury. 

Robinson  v.  Mine,  Ins.  Co.,  128  Ala.  477,  30  So.  Rep.  665. 

RULE  57. 

Eif  ect  of  Assertion  by  Adjuster  that  Policy  is  Void,  Coupled  with 

Suggestion  for  Proofs. 

An  assertion  by  an  adjuster  that  policy  was  void^ 
but  in  connection  suggesting  or  advising  that  assured 
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might  make  out  proofs  of  loss,  as  company  might  not 
insist  upon  the  forfeiture,  is  not  sufficient  evidence  of 
a  waiver  of  a  forfeiture  ;*  nor  when  assured  is  advised 
of  ground  of  objection  and  defense  does  a  mere  re- 
quest for  proofs  operate  as  a  waiver;*  nor  where 
proofs  are  demanded  in  response  to  an  inquiry  from 
the  insured.* 

1.  Mathie  v.  Globe  Ins.  Co.,  68  App.  Div.  239,  74  N.  Y.  Supp. 
177,  affd.,  174  N.  Y.  489,  67  N.  E.  Eep.  67.  And  see  Labell  v. 
Georgia  Home  Ins.  Co.  (Tex.),  28  S.  W.  Rep.  133;  Gray  v. 
Guardian  Assur.  Co.,  82  Hun,  380,  31  N.  Y.  Supp.  237.  Com- 
pare Mississippi  Home  Ins.  Co.  v.  Dobbins,  Miss.  ,  33  So. 
Rep.  604. 

2.  Donough  v.  Farmers'  Ins.  Co.,  104  Mich.  603,  62  N.  W. 
Rep.  721,  25  Ins.  L.  J.  472 ;  Betcher  v.  Capital  Ins.  Co.,  78  Minn. 
240,  80  N.  W.  Rep.  971 ;  Phoenix  Ins.  Co.  v.  Stevenson,  78  Ky. 
150. 

8.  Phoenix  Ins.  Co.  v.  Flemming,  65  Ark.  64,  44  S.  W.  Rep. 
464,  27  Ins.  L.  J.  584. 

RULE  58. 
Waiver  as  Qneatlon  of  Fact  or  Law. 

While  waiver  is  usually  a  question  of  fact  to  be  de- 
termined by  a  jury,^  if  there  is  no  conflict  in  the  evi- 
dence it  may  be  determined  by  the  court  as  matter  of 
law.^ 

1.  Walker  v.  Phoenix  Ins.  Co.,  156  N.  Y.  628,  51  N.  E.  Rep. 
392,  revg.  89  Hun,  333,  35  N.  Y.  Supp.  374 ;  Hanscom  v.  Home 
Ins.  Co.,  90  Me.  333,  38  Atl.  Rep.  324,  27  Ins.  L.  J.  19 ;  Dwell- 
ing-House  Ins.  Co.  v.  Dowdall,  159  111.  179,  42  N.  E.  Rep.  606. 
25  Ins.  L.  J.  267,  affg.  56  111.  App.  622 ;  Walter  v.  Mutual  City 
Ins.  Co.,  120  Mich.  35,  78  K  W.  Rep.  1011. 

2.  Dwelling-House  Ins.  Co.  v.  Dowdall,  169  111.  179,  42  N.  E. 
Rep.  606,  25  Ins.  L.  J.  267,  affg.  55  111.  App.  622. 

RULE  59. 
Waiver  of  Premium. 

Prepayment  of  the  premium  is  waived  by  delivery  of 
the  policy  without  such  payment,  by  giving  credit  for 
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same  or  by  any  conduct  inconsistent  with  intent  to 
insist  thereon. 

Commonwealth  Ins.  Co.  v.  Enabe  Mfg.  Co.,  171  Mass.  265, 
50  N.  E.  Eep.  616 ;  Gaysville  Mfg.  Co.  v.  Phoenix  Ins.  Co.,  67 
N".  H.  457,  36  Atl.  Eep.  367 ;  Firemen's  Fund  Ins.  Co.  t;.  Pekor, 
106  Ga.  1,  31  S.  E.  Rep.  779;  Gosch  v.  State  Ins.  Co.,  44  111. 
App.  263 ;  Train  v.  Holland  Purchase  Ins.  Co.,  62  N.  Y.  598 ; 
Planters^  Ins.  Co.  v.  Bay,  52  Miss.  325;  Baptist  Church  t;. 
Brooklyn  Ins.  Co.,  28  N.  Y.  153;  Wood  v.  Poughkeepsie  Ins. 
Co.,  32  N.  Y.  619 ;  Boehan  v.  Williamsburg  City  Ins.  Co.,  35  N. 
Y.  131 ;  Bodine  v.  Exchange  Ins.  Co.,  51  N.  Y.  117 ;  Mason  v. 
Citizens'  Ins.  Co.,  10  W.  Va.  572;  Home  Ins.  Co.  v,  Gilman, 
112  Ind.  7;  ElMns  t;.  Susquehanna  Ins.  Co.,  113  Pa.  St.  387; 
Famum  v.  Phoenix  Ins.  Co.,  83  Cal.  246. 

RULE  6o. 
WBiTer  of  Conditions  Precedent  Should  be  Pleaded. 

An  allegation  of  performance  of  a  condition  prece- 
dent to  a  loss  becoming  due  and  payable  or  right  to 
maintain  a  suit  is  not  sustained  by  evidence  of  waiver 
of  such  condition ;  if  the  insured  has  not  performed  and 
depends  upon  waiver  by  the  insurance  company  the 
facts  constituting  such  waiver  should  be  alleged  or 
pleaded  ;*  but  an  offer  by  insured  to  perform,  declined 
by  the  company,  may  be  proof  of  performance.^  When 
a  statute  or  code  permits  a  general  allegation  of  per- 
formance under  the  words  **  duly  performed,''  the 
word  ^^  duly  ''  is  one  of  substance  and  not  merely  of 
form,  and  must  be  used  in  pleading." 

1.  St.  Paul  P.  &  M.  Ins.  Co.  t;.  Hodge,  30  Tex.  Civ.  App. 
257,  71  S.  W.  Eep.  386;  Todd  v.  Union  Casualty  Co.,  70  App. 

29 
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Div.  52,  55,  74  K  Y.  Supp.  1062.  And  aee  La  Chicotte  v.  Rich- 
mond E.  Co.,  15  App.  Div.  380,  44  N.  Y.  Supp.  75;  Fox  v. 
Davidson,  36  App.  Div.  159,  55  N.  Y.  Supp.  524;  Smith  t;.  Wet- 
more,  167  N.  Y.  234,  237 ;  Texas  Banking  Co.  v.  Hutchins,  53 
Tex.  61 ;  Eiseman  v.  Hawkeje  Ins.  Co.,  74  Iowa,  11 ;  Dwelling- 
House  Ins.  Co.  v.  Johnson,  47  Kans.  1.  There  is  an  expression 
to  contrary  in  McManus  v.  Western  Assur.  Co.,  43  App.  Div. 
550,  aflfd.,  167  N.  Y.  602,  without  opinion.  Allen  v.  Dutchess 
Co.  Ins.  Co.,  95  App.  Div.  86,  88  N.  Y.  Supp.  530,  sustains  the 
rule,  but  upon  the  ^)ecific  question  there  decided  it  is  doubtful 
whether  it  properly  distinguishes  between  the  two  classes  of 
conditions.     See  Bule  61. 

Insured  may  plead  both  performance  and  waiver  and  rely 
upon  that  which  his  evidence  establishes.  Warsharvky  v. 
Anchor  Ins.  Co.,  98  Iowa,  221,  67  N.  W.  Rep.  237.  That  proof 
of  waiver  may  be  admitted  under  an  allegation  of  performance, 
see  Nickell  v.  Phoenix  Ins.  Co.,  144  Mo.  420,  46  S.  W.  Rep.  435, 
27  Ins.  L.  J.  880 ;  Murphy  v.  North  B.  &  M.  Ins.  Co.,  70  Mo. 
App.  78;  McCoUum  v.  Niagara  Ins.  Co.,  61  Mo.  App.  352; 
Stephens  v.  Union  Ins.  Soc,  16  Utah,  27,  50  Pac.  Rep.  626,  27 
Ins.  L.  J.  165. 

2.  Hooker  v.  Phoenix  Ins.  Co.,  69  Mo.  App.  141. 

3.  Clemens  v.  American  Ins.  Co.,  70  App.  Div.  436,  76  N.  Y. 
Supp.  484;  Guarino  v.  Fireman's  Ins.  Co.,  44  Misc.  218,  88 
N.  Y.  Supp.  1044. 

RULE  6i. 

Ploading  and  Evidence  of  Waiver  or  Estoppel  as  to  an  AfflrmatiTe 

Defense. 

When  the  insurance  company  sets  up  an  affirmative 
defense  and  the  insured  depends  upon  waiver  or  es- 
toppel, and  a  code  of  procedure  or  modem  practice 
act  creates  an  issue  on  the  defendant's  answer,  the 
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insured  may  give  evidence  of  such  waiver  or  estoppel 
in  rebuttal  or  reply  to  the  defendant's  evidence  with- 
out pleading  it;*  evidence  claimed  to  operate  as  an 
estoppel  is  no  part  of  plaintiff's  proof  or  case  origi- 
nally, and  if  offered  as  such  it  is  proper  to  exclude  it  f 
nor  is  it  proper  for  the  defendant,  upon  cross-examina- 
tion of  plaintiff's  witnesses,  to  question  them  with  in- 
tent to  establish  its  defense;**  even  if  such  evidence  is 
admitted  defendant  is  not  entitled  to  a  nonsuit  thereon, 
because  the  plaintiff  would  be  deprived  of  right  to 
show  waiver  or  estoppel  on  part  of  the  defendant.* 

1.  Arthur  v.  Homestead  Ins.  Co.,  78  N.  Y.  462;  McGuire  v. 
Hartford  Ins.  Co.,  7  App.  Div.  575,  40  N".  Y.  Supp.  300,  aflfd. 
without  opinion,  158  N.  Y.  680 ;  Andes  Ins.  Co.  v.  Fish,  71  111. 
620.  And  see  Smith  v.  Commonwealth  Ins.  Co.,  49  Wis.  322 ; 
Gans  V.  St.  Paul  Ins.  Co.,  43  Wis.  108;  Levy  v.  Peabody  Ins. 
Co.,  10  W.  Va.  560;  West  Rockingham  Ins.  Co.  v.  Sheets,  26 
Gratt.  (Va.)  854;  Lycoming  Ins.  Co.  v.  SchoUenberger,  44  Pa. 
St.  259 ;  Wilson  v,  Hawkeye  Ins.  Co.,  70  Iowa,  91 ;  Crittenden  v. 
Springfield  Ins.  Co.,  85  Iowa,  652,  52  N.  W.  Rep.  548 ;  Couch  v. 
City  Ins.  Co.,  37  Conn.  248 ;  West  v.  Norwich  Union  Ins.  Co.,  10 
Utah,  442,  37  Pac.  Rep.  685.  Where  the  issue  is  not  created 
by  answer,  the  waiver  must  be  pleaded  in  reply.  Kahler  v. 
Iowa  State  Ins.  Co.,  106  Iowa,  380,  76  N.  W.  Rep.  734;  McCoy 
r.  Iowa  State  Ins.  Co.,  107  Iowa,  80,  77  N.  W.  Rep.  529,  28 
Ins.  L.  J.  162;  Burlington  Ins.  Co.  v.  Campbell,  42  Nebr.  208, 
60  K  W.  Rep.  699 ;  uEtna  Ins.  Co.  v.  Holcomb,  89  La.  404,  34 
S.  W.  Rep.  915,  25  Ins.  L.  J.  833 ;  Bruce  v.  Phoenix  Ins.  Co., 
24  Oreg.  486,  34  Pac.  Rep.  16.  This  and  preceding  rule  are 
governed  by  local  rules  of  practice  to  which  reference  must 
be  had. 
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2,  Bamett  v.  Farmers'  Ins.  Co.,  115  Mich.  247,  73  N.  W.  Rep. 
372. 

8.  McGuire  v.  Hartford  Ins.  Co.,  7  App.  Div.  575,  40  N.  Y. 
Supp.  30,  affd.  without  opinion,  158  N.  Y.  680. 

4.  Copeland  v.  Western  A&sur.  Co.,  43-  S.  C.  26,  20  S.  E.  Rep. 
764, 
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CHAPTER  ELEVENTH. 

Construction  and  Interpretation  of  t)ie   Fire  Insurance 

Contract. 

Rule  1.  State  legislature  cannot  constitutionally  delegate  its 
power  to  prescribe  a  standard  form  of  insurance 
policy  —  Construction  of  a  standard  form. 

2.  Standard  form  construed  as  a  contract  —  May  affect 

a  question  of  waiver  but  not  estoppel. 

3.  Presumption  as  to  use  of  words  and  phrases  in  stand- 

ard form  —  Doubtful  questions. 

4.  Effect  of  standard  form  of  one  State  being  prescribed 

by  another. 
6.  Insured  bound  by  terms  of  accepted  policy  —  Cannot 
plead  ignorance  —  Estoppel. 

6.  Construction  of  policy  when  terms  clear  and  unam- 

biguous —  Parol  evidence. 

7.  Policy  should  be  construed  same  as  any  other  instru- 

ment. 

8.  Technical  meaning  of  words  in  trade  or  business. 

9.  All  parts  must  be  considered  and  harmonized,  if  pos- 

sible —  No  provision  disregarded  simply  because  in- 
consistent. 

10.  Plain  language  not  affected  by  interpretation  of  tariff 

association. 

11.  Distinction  in  construction  of  two  classes  of  conditions 

in  policy. 

12.  Limitation  on  preceding  rule  —  Insured  not  relieved 

of  obligation  of  performance. 

13.  Construction  cannot  make  new  or  different  contract  — 

Parol  evidence. 

14.  Meaning  of  word  "  void.^* 

15.  Insured  responsible  for  his  own  acts  only^  imless  plain 

and  explicit  language  otherwise. 

16.  When  positive  agreement  certain  thing  shall  not  be 

done,  insured  responsible  for  act  of  one  to  whom 
commits  control  of  premises. 

17.  When  language  ambiguous,  construction  favors  insured 

—  This  rule  not  affected  by  standard  form. 
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BuleIS.  If  policy  requires  constructioii  courts  will  sustain  the 
contract  in  preference  to  making  it  forfeit. 

19.  Courts  will  follow  construction  of  the  parties. 

20.  Conflict    between    written    or    descriptive    part   and 

printed  conditions. 

21.  Admission  of  parol  evidence  to  explain  ambiguity. 

22.  When  language  plain,  and  clear  evidence  of  usage  or 

custom  not  admissible. 

23.  When  evidence  of  usage  or  custom  admissible  —  When 

binding. 

24.  When  usage  or  custom  presumed  to  enter  into  in- 

tention. 

25.  Evidence  of  usage  or  custom. 

26.  Effect  of  the  word  "  entire  ^'  on  divisibility  of  contract. 

27.  Divisibility  of  contract  not  affected  by   entirety  of 

premium. 

28.  Distinction    between    matters    of    interpretation    and 

remedy  as  to  what  law  governs. 

29.  Same  subject  —  Rights  and  remedies  —  General  rule. 

30.  Contract  made  when  mailed. 

31.  Making  of  contract  may  be  conditional  —  Intention. 

32.  When  policy  required  to  be  countersigned. 

33.  Action  on  policy  in  another  State  than  where  issued^ 

and  property  situate. 

34.  When  policy  void  by  express  terms  of  a  statute. 

35.  No  defense  to  action  on  policy  that  company  has  not 

complied  with  statutory  requirements  of  State  where 
suit  brought. 

36.  Eights  of  parties  fixed  on  forfeiture  —  Not  affected 

by  subsequent  statute. 

RULE  I. 

State  Legislature  Cannot  Constitutionally  Delegrate  its  Power  to 
Prescribe  a  Standard  Form  of  Insurance  Policy  —  Construc- 
tion of  a  Standard  Form. 

A  State  legislature  cannot  constitutionally  or  law- 
fully  delegate  its  power  to  prescribe  a  standard  form 
of  fire  insurance  contract  to  an  insurance  commis- 
sioner or  other  party,  and  a  policy  thus  prescribed  or 
used  derives  no  additional  force  as  a  contract  in  con- 
struetion  on  account  of  such  a  statute;^  but  when  the 
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form  of  an  insurance  policy  is  properly  adopted  and 
prescribed  by  statute  it  is  not  only  construed  by  the 
courts  as  a  contract,  but  in  legal  effect  as  a  statutory 
law  when  in  conflict  with  another  statute.^ 

1.  O'Neill  V.  American  Ins.  Co.,  166  Pa.  St.  72,  30  Atl.  Rep. 
943 ;  Bowling  v.  Lancashire  Ins.  Co.,  92  Wis.  63,  65  N.  W.  Rep. 
738,  31  L.  R.  A.  112;  Goss  v.  Agricultural  Ins.  Co.,  92  Wis. 
233,  65  N.  W.  Rep.  1036;  Flatley  v.  Phoenix  Ins.  Co.,  95  Wis. 
618,  70  N.  W.  Rep.  828;  Anderson  v.  Manchester  Assur.  Co., 
59  Minn.  182,  64  N.  W.  Rep.  241 ;  Phoenix  Ins.  Co.  v.  Perkins, 

S.  D.      ,  101  N.  W.  Rep.  1110;  Kmg  v.  Concordia  Ins. 
Co.,         Mich.        ,  103  N.  W.  Rep.  616. 

2.  Temple  v.  Niagara  Ins.  Co.,  109  Wis.  372,  85  N.  W.  Rep. 
361.  And  see  Anderson  v.  Manchester  Assur.  Co.,  59  Minn. 
182,  64  N.  W.  Rep.  241 ;  Vorous  t;.  Phoenix  Ins.  Co.,  102  Wis.  76. 

RULE  2. 

Standard  Form  Construed  as  a  Contract  —  May  Aif  ect  a  Question 

of  Waiver  but  not  Estoppel. 

A  form  of  policy  of  fire  insurance,  prescribed  by 
statute,  is  none  the  less  when  issued  by  the  company 
a  contract,  subject  to  construction  by  the  courts  as 
such  ;*  it  may  affect  a  question  of  pure  waiver,  but  does 
not  prevent  a  company  from  being  estopped  by  its  dec- 
larations or  conduct.^ 

1.  Reed  v.  Washington  Ins.  Co.,  138  Mass.  572;  Straker  v. 
Phoenix  Ins.  Co.,  101  Wis.  413,  421 ;  Chichester  v.  New  Hamp- 
shire Ins.  Co.,  74  Conn.  610,  51  Atl.  Rep.  545 ;  KoUitz  v.  Equi- 
table Ins.  Co.,      Minn.       ,  99  N.  W.  Rep.  892. 

2.  Matthews  v.  Capital  City  Ins.  Co.,  115  Wis.  272,  91  N.  W. 
Rep.  675 ;  Keith  v.  Royal  Ins.  Co.,  117  Wis.  531,  94  N.  W.  Rep. 
295;  Welch  v.  Fire  Assoc.,  Wis.  ,  98  N.  W.  Rep.  227; 
Quinlan  v.  Providence-Washington  Ins.  Co.,  133  N.  Y.  356, 
31  N.  E.  Rep.  31.  That  a  standard  form  does  not  restrict  or 
abridge  right  of  waiver,  see  Bigelow  v.  Granite  State  Ins.  Co., 
94  Me.  39,  46  Atl.  Rep.  808. 

RULE  3. 

Presomptioii  aa  to  TJse  of  Words  and  Phrases  in  Standard  Form  — 

Doubtful  Questions. 

It  must  be  assumed  that  words  and  phrases  in  the 
standard  form  of  policy  were  used  with  reference  to 
previous  decisions  of  the  courts  in  respect  to  their 
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meaning  and  effect,  and  doubtful  questions  are  solved 
by  an  application  of  the  principles  which  the  courts 
have  applied  in  analogous  cases. 

Wah-adt  v.  Phoenix  Ins.  Co.,  136  N.  Y.  375,  32  K  E.  Bep. 
1063,  22  Ins.  L.  J.  81;  John  Davis  Co.  v.  Insurance  Co.  of 
N.  A.,  115  Mich.  382,  73  N.  W.  Bep.  393,  27  Ins.  L.  J.  184. 
And  see  also  Matthews  v.  American  Central  Ins.  Co.,  154  N.  Y. 
456,  48  N.  E.  Rep.  751;  Stage  v.  Home  Ins.  Co.,  76  App. 
Div.  609,  512,  78  N.  Y.  Supp.  555. 

RULE  4. 
Eif  ect  of  Standard  Form  of  One  State  Being  Prescribed  by  Another. 

The  New  York  standard  form  of  fire  insurance  con- 
tract, although  prescribed  by  the  legislature  of  an- 
other State,  is  subject  to  the  provision  of  the  statute 
of  such  State,  that  all  contracts  of  insurance,  the  ap- 
plication for  which  was  taken  within  that  State,  shall 
be  deemed  to  have  been  made  within  it  and  subject  to 
the  laws  thereof.  The  New  York  form  is  none  the  less 
a  contract  of  such  State,  solvable  under  its  laws  and 
determinable  by  its  decisions.^  So,  when  a  policy  is 
issued  by  a  foreign  company,  upon  an  application  of  a 
broker  in  North  Carolina,  upon  property  there  of  a 
citizen  of  that  State,  in  an  action  in  the  courts  of  that 
State,  under  the  statute,  the  contract  will  be  deemed  to 
have  been  made  there  and  subject  to  its  laws.^ 

1.  Horton  v.  Home  Ins.  Co.,  122  N.  C.  498,  29  S.  E.  Rep.  944. 

2.  Commonwealth  Mutual  Ins.  Co.  v,  Edwards,  124  N.  C. 
116,  32  S.  E.  Rep.  404  And  see  Mutual  Ins.  Co.  v,  Robison, 
54  Fed.  Rep.  580.  • 

RULE  5. 

Insured  Bound   by  Terms   of  Accepted   PoUcy  —  Cannot   Plead 

Ignorance  —  Estoppel. 

The  insured  is  bound  by  the  terms  and  conditions  of 
an  accepted  policy,*  and  cannot  escape  legal  conse- 
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quences  by  claiming  that  he  did  not  read  it  or  that  he 
was  ignorant  of  its  contents  or  unable  to  read,^  al- 
though evidence  that  he  did  not  read  it  may  be  admis- 
sible as  tending  to  show  reliance  on  agent's  acts  or 
declarations  when  policy  issued,"  when  misled  by  the 
company  or  its  agent,* 

1.  Southern  Ins.  Co.  v.  W,hite,  68  Ark.  277,  24  S.  W.  Hep. 
425,  24  Ins.  L.  J.  47;  Northern  Assur.Co.  v.  Grand  View  Building 
Assoc.,  183  U.  S.  308,  22  Sup.  Ct.  Rep.  133 ;  Hebner  v.  Palatine 
Ins.  Co.,  157  111.  144,  41  N.  E.  Rep.  627,  affg.  56  111.  App.  275 ; 
Wierengo  v.  American  Ins.  Co.,  98  Mich.  621,  67  N.  W.  Rep. 
833 ;  Moore  v.  State  Ins.  Co.,  72  Iowa,  414,  34  N.  W.  Rep.  183 ; 
Allen  V.  German-American  Ins.  Co.,  123  N.  Y.  6,  25  N.  E.  Rep. 
309 ;  McFarland  v.  St.  Paul  P.  &  M.  Ins.  Co.,  46  Minn.  519, 
49  N.  W.  Rep.  253;  Overton  v.  American  Central  Ins.  Co.,  79 
Mo.  App.  1 ;  Shields  v.  Society,  121  Mich.  690. 

2.  Wierengo  v.  American  Ins.  Co.,  98  Mich.  621,  57  N.  W. 
Rep.  833;  Cornelius  v.  Farmers'  Ins.  Co.,  113  Iowa,  183,  84 
N.  W.  Rep.  1037 ;  Wilcox  v.  Continental  Ins.  Co.,  85  Wis.  193, 
55  N.  W.  Rep.  188,  22  Ins.  L.  J.  599 ;  Straker  v.  Phoenix  Ins. 
Co.,  101  Wis.  413,  77  N.  W.  Rep.  752;  Mitchell  v.  Potomac 
Ins.  Co.,  16  App.  D.  C.  241 ;  uEtna  Ins.  Co.  v.  Holcomb,  89  Tex. 
404,  34  S.  W.  Rep.  915,  25  Ins.  L.  J.  833;  Hartford  Ins.  Co. 
V.  Davis,  59  Mo.  App.  405;  Pearson  v,  German  Ins.  Co.,  73 
Mo.  App.  480;  Ramer  v.  American  Central  Ins.  Co.,  70  Mo. 
App.  47;  School  District  v.  State  Ins.  Co.,  61  Mo.  App.  597; 
Keller  v,  Liverpool,  L.  &  6.  Ins.  Co.,  27  Tex.  Civ.  App.  102, 
65  S.  W.  Rep.  695;  Guinn  v.  Phoenix  Ins.  Co.  (Tex.),  31  S. 
W.  Rep.  566;  Hartford  Ins.  Co.  v.  Post,  25  Tex.  Civ.  App. 
428,  62  S.  W.  Rep.  140;  Skinner  v.  Norman,  18  App.  Div. 
609,  46  N.  Y.  Supp.  65;  De  Grove  v.  Metropolitan  Ins.  Co., 
61  N.  Y.  594;  Quinlan  v.  Providence- Washington  Ins.  Co.,  133 
N.  Y.  356,  31  N.  E.  Rep.  31 ;  Pindar  v.  Resolute  Ins.  Co.,  47 
N.  Y.  114;  Ervin  v.  New  York  Central 'Ins.  Co.,  3  T.  &  C. 
213;  American  Ins.  Co.  v.  Neiberger,  74  Mo.  167;  Cuthbertson 
t\  North  Carolina  Ins.  Co.,  96  N.  C.  480;  Cleaver  v.  Traders* 
Ins.  Co.,  71  Mich.  414,  65  Mich.  527;  Morrison  v.  Insurance 
Co.  of  N.  A.,  69  Tex.  353,  6  S.  W.  Rep.  605 ;  Johnson  v.  Dakota 
Ins.  Co.,  1  N.  D.  167,  45  N.  W.  Rep.  799;  Bonneville  v.  West- 
ern  Ins.  Co.,  68  Wis.  298;  Fuller  v.  Madison  Ins.  Co.,  36  Wis. 
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599;  Monitor  Ins.  Co.  v.  Buffum,  115  Mass.  343;  McConnick 
V.  Orient  Ins.  Co.,  86  Cal.  260;  Liverpool,  L.  &  G.  Ins.  Co. 
V,  Eichardson  Lumber  Co.,  11  Okla.  579,  69  Pac.  Rep.  936,  938. 

3.  Miaghan  i;.  Hartford  Ins.  Co.,  24  Hun,  58.     And  see 
"Waiver,"  Rule  16. 

4.  Burson  v.  Fire  Assoc.,  136  Pa.  St.  267 ;  St.  Paul  F.  &  M. 
Ins.  Co.  V.  Wells,  89  111.  82. 


RULE  6. 

Construction  of  Policy  when  Terms  Clear  and  TTnambiguous — 

Parol  Evidence. 

Contracts  of  insurance,  like  other  contracts,  are  to 
be  construed  according  to  the  sense  and  meaning  of 
the  terms  which  the  parties  have  used,  and  if  they  are 
clear  and  unambiguous  their  terms  are  to  be  taken  and 
understood  in  their  plain,  ordinary,  and  popular 
sense  ;^  in  such  a  case  parol  evidence  is  not  admissible 
in  explanation  of  intent.^ 

1.  Imperial  Ins.  Co.  v.  Coos  County,  151  TJ.  S.  452,  23  Ins. 
L.  J.  282;  Pabst  Brewing  Co.  v.  Union  Ins.  Co.,  63  Mo.  App. 
663;  East  Texas  Ins.  Co.  v.  Kempner,  87  Tex.  229,  27  S.  W. 
Eep.  122 ;  Kiesel  v.  Sun  Ins.  Co.,  88  Fed.  Kep.  243,  60  U.  S. 
App.  101,  31  C.  C.  A.  518;  Bole  v.  New  Hampshire  Ins.  Co., 
159  Pa.  St.  53,  28  Atl.  Rep.  205,  23  Ins.  L.  J.  857 ;  Savage  v. 
Howard  Ins.  Co.,  52  N.  Y.  504;  Foot  v.  ^tna  Ins.  Co.,  61 
N.  Y.  571;  Herman  v.  Merchants'  Ins.  Co.,  81  N.  Y.  184;  Wei- 
dert  V.  State  Ins.  Co.,  19  Oreg.  261,  24  Pae.  Rep.  242;  Nelson 
V.  Traders'  Ins.  Co.,  86  App.  Div.  66,  83  N.  Y.  Supp.  220,  affd., 
181  N.  Y.  472,  74  N.  E.  Rep.  421. 

«.  Ferguson  v.  Pekin  Plow  Co.,  141  Mo.  161,  42  S.  W.  Rep. 
711 ;  Thurston  v.  Burnett  &  Beaver  Dam  Ins.  Co.,  98  Wis.  476, 
74  N.  W.  Rep.  131,  27  Ins.  L.  J.  602;  Baltimore  Ins.  Co.  v. 
Loney,  20  Md.  20;  Hough  v.  People's  Ins.  Co.,  36  Md.  398; 
Pindar  v.  Resolute  Ins.  Co.,  47  N.  Y.  114;  Robinson  v.  Insurance 
Co.,  51  Ark.  441.  And  see  Mills  v.  Farmers'  Ins.  Co.,  37  Iowa, 
400;  McClusky  v.  Providence  Ins.  Co.,  126  Mass.  306;  Liver- 
pool, L.  &  6.  Ins.  Co.  V.  Richardson  Lumber  Co.,  11  OWa.  679, 
69  Pac.  Rep.  936.    See  Rules  13,  21. 
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RULE  7. 
Policy  Should  bo  Constraed  Same  as  Any  Other  InBtrument. 

The  rules  of  construction  are  the  same  in  construing 
a  policy  of  insurance  as  in  the  case  of  any  other  in- 
strument. It  is  to  be  construed  according  to  its  sense 
and  meaning,  as  collected  in  the  first  place  from  the 
terms  used  in  it,  which  terms  are  themselves  to  be 
understood  in  their  plain,  ordinary,  and  popular  sense, 
unless  they  have  generally  in  respect  to  the  subject- 
matter,  as  by  the  known  usage  of  trade  or  the  like, 
acquired  a  peculiar  sense  distinct  from  the  popular 
sense  of  the  same  words;  or  unless  the  context  evi- 
dently points  out  that  they  must  in  the  particular  in- 
stance, and  in  order  to  effectuate  the  immediate 
intention,  be  understood  in  some  other  special  or 
peculiar  sense. 

Hart  V.  Standard  Ins.  Co.,  L.  E.,  22  Q.  B.  Div.  499,  quoting 
Lord  Ellenborough  in  Robertson  v,  French,  4  East,  130;  Allen 
V.  German-American  Ins.  Co.,  123  N".  Y.  12;  Ripley  v.  -^tna 
Ins.  Co.,  30  N.  Y.  136 ;  Connecticut  Ins.  Co.  v.  Tilley,  88  Va. 
1024,  14  S.  E.  Rep.  851;  Hoover  v.  Mercantile  Ins.  Co.,  93 
Mo.  App.  Ill,  69  S.  W.  Rep.  42;  Marsh  v.  Concord  Ins.  Co., 
71  N.  H.  253,  51  Atl.  Rep.  898;  Delaware  Ins.  Co.  v.  Greer 
(C.  C.  A.),  120  Fed.  Rep.  916. 

RULE  8. 
Technical  Meaziing  of  Words  in  Trade  or  BnslneM. 

When  particular  words  have  acquired  an  exact  and 
technical  meaning  in  any  trade  or  business,  and  are 
used  in  a  contract  relating  to  such  business,  prima 
facie  they  are  to  be  construed  in  the  meaning  or  sense 
which  they  have  acquired  in  that  business. 

Houghton  V.  Watertown  Ins.  Co.,  131  Mass.  300.  And  see 
Union  Ins.  Co.  v,  American  Ins.  Co.,  107  Cal.  327,  40  Pac 
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Bep.  431,  28  L.  R.  A.  692;  Nippolt  v.  Firemen's  Ins.  Co.,  57 
Minn.  275,  59  N.  W.  Rep.  191 ;  Holter  Lumber  Co.  v.  Firemen's 
Fimd  Ins.  Co.,  18  Mont.  282,  45  Pac.  Bep.  207,  26  Ins.  L.  J.  10. 

RULE  9. 

All  Parts  Must  be  Considered  and  Harmonised  if  Possible  —  Vo 

Provision  Disregarded  Simply  Beeanse  Inconsistent. 

* 

The  meaning  of  an  insurance  contract  is  to  be  gath- 
ered from  a  consideration  of  all  its  parts^  and  no  pro- 
vision is  to  be  wholly  disregarded  simply  because 
inconsistent  with  other  provisions,  unless  no  other 
reasonable  construction  is  possible ;  if  the  two  can  stand 
together  and  reasonable  effect  be  given  to  both,  then 
both  are  to  be  retained;*  where  effect  being  given  to 
both  it  will  tend  to  carry  out  the  clear  purpose  or  in- 
tent of  the  agreement.^ 

1.  German  Ins.  Co.  v.  Roost,  55  Ohio  St.  581,  45  N.  E.  Rep. 
1097,  26  Ins.  L.  J.  699,  36  L.  R.  A.  236 ;  Gunther  v.  Liverpool, 
L.  &  G.  Ins.  Co.,  134  TJ.  S.  110;  Pabst  Brewing  Co.  v.  Union 
Ins.  Co.,  63  Mo.  App.  663;  A.  A.  Griffing  Iron  Co.  v.  Liver- 
pool, L.  &  G.  Ins.  Co.,  N.  J.  L.  ,  54  Atl.  Rep.  409; 
Jackson  v.  British-American  Ins.  Co.,  106  Mich.  47,  63  N.  W. 
Rep.  899;  Merchants*  Ins.  Co.  v.  Edmond,  17  Gratt.  (Va.)  138; 
Cobb  V,  Insurance  Co.  of  N.  A.,  17  Kans.  492.  And  see  Mack 
V.  Rochester  German  Ins.  Co.,  106  N.  Y.  56(),  13  K  E.  Rep. 
343 ;  Springfield  Ins.  Co.  v.  McLimans,  28  Nebr.  846,  45  N.  W. 
Rep.  171;  Vanderoolgen  v.  Manchester  Assur.  Co.,  123  Mich. 
291,  82  N.  W.  Rep.  46. 

2.  Eddy  v.  London  Assnr.  Co.,  143  N.  Y.  311,  38  N.  E.  Rep. 
307,  24  Ins.  L.  J.  1 ;  Crane  v.  City  Ins.  Co.,  3  Fed.  Rep.  558 ; 
Barber  v.  Insurance  Co.,  16  W.  Va.  658 ;  Strauss  v.  Imperial  Ins. 
Co.,  94  Mo.  182,  6  S.  W.  Rep.  698 ;  Vanderhoef  v.  Agricultural 
Ins.  Co.,  46  Hun,328;  Blinn  v.  Dresden  Ins.  Co.,  85  Me.  389.  See 
Rule  20. 
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RULE  xo. 

Ylain  Language  not  Affected  by  Interpretation  of  Tariff  As- 
sociation. 

Plain  language  is  not  affected  by  the  interpretation 
of  a  local  tariff  association  of  insnrance  companies  or 
their  representatives. 

Pelzer  Mfg.  Co.  v.  Sim  Fire  Office,  36  S.  C.  213. 

RULE  zz. 

Distinction  in  Constmction  of  Two  Classes  of  Conditions  in 

Policy. 

There  are  two  classes  of  conditions  in  the  fire  in- 
surance  policy,  and  there  is  a  distinction  between  them ; 
those  which  operate  upon  the  parties  prior  to  a  loss, 
upon  which  liability  is  made  to  depend,  and  those  which 
relate  to  matters  after  a  loss  or  which  become  oper- 
ative in  event  of  a  loss.  As  to  the  latter  class  of  condi- 
tions they  should  receive  a  more  liberal  construction 
in  favor  of  the  insured. 

McNally  v.  Phoenix  Ins.  Co.,  137  K  Y,  389,  33  N.  E.  Bep. 
475 ;  Paltrovitch  v.  Phoenix  Ins.  Co.,  143  N".  Y.  73,  37  N.  B. 
Bep.  639;  Sergent  v.  Liverpool,  L.  &  G.  Ins.  Co.,  155  N.  Y. 
349,  49  N.  E.  Rep.  935;  Sharpe  v.  Milwaukee  Mechanics'  Ins. 
Co.,  8  App.  Div.  358,  40  N.  Y.  Snpp.  817.  affd.  on  opinion  be- 
low, 158  N.  Y.  696 ;  Hinman  v.  Hartford  Ins.  Co.,  36  Wis.  159. 
And  see  Seyk  v.  Millers'  Ins.  Co.,  74  Wis.  67,  41  N.  W.  Rep. 
443 ;  Schrepfer  v.  Rockford  Ins.  Co.,  77  Minn.  291,  79  N.  W. 
Rep.  1005. 

RULE  13. 

Limitation  on  Preceding  Bule  —  Insured  not  Relieved  of  Obliga- 
tion of  Performance. 

But  this  last  rule  of  construction  does  not  operate 
to  relieve  the  insured  from  making  effort  to  comply 
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with  conditions  precedent  to  loss  becoming  due  and 
payable.  If  there  are  obstacles  to  their  performance 
assured  must  make  a  reasonable  effort  to  remove 
them;  if,  after  due  diligence,  they  prove  insurmount- 
able for  a  time,  delay  will  be  excusable,  and  perform- 
ance at  the  earliest  practicable  moment  thereafter 
will  be  sufficient ;  but  to  excuse  nonperformance  it  must 
appear  that  the  act  to  be  done  could  not  by  any  reason- 
able means  have  been  accomplished.  Mere  diflSculty  of 
performance  is  not  enough. 

Matthews  v.  American  Central  Ins.  Co.,  154  N.  Y.  449,  48 
K  E.  Eep.  751,  27  Ins.  L.  J.  193,  39  L.  B.  A.  433. 

RULE  13. 

ConBtrnction   Cannot  Make   New  or  Different   Contract  —  Parol 

Evidence. 

Construction  cannot  make  a  new  or  different  con- 
tract for  the  parties  ;*  nor  is  parol  evidence  admissible 
to  change  the  terms  of  the  contract  when  distinct  and 
clear.^ 

1.  Schuerman  v.  Dwelling-House  Ins.  Co.,  161  111.  437,  43 
N.  E.  Rep.  1093 ;  Meadows  v.  Hawkeye  Ins.  Co.,  62  Iowa,  387 ; 
Stevenson  v.  Phoenix  Ins.  Co.,  83  Ky.  7.  And  see  Bniton  v. 
Metropolitan  Ins.  Co.,  48  Hun,  204;  First  Nat.  Bank  v,  Lan- 
cashire Ins.  Co.,  62  Tex.  461;  Holmes  v.  Charlestown  Ins.  Co., 
10  Met.  (Mass.)  211. 

2.  Michigan  Shingle  Co.  v.  London  &  Lancashire  Ins.  Co., 
91  Mich.  441,  51  N.  W.  Rep.  1111 :  Puller  v.  Phoenix  Ins.  Co., 
61  Iowa,  350.    See  Rules  6,  21. 
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RULE  14. 
Haaning  of  Word  "  Void." 

The  word  **  void  '^  is  employed  in  the  policy  in  the 
sense  of  **  voidable;'^  any  condition  may  be  waived;* 
if  policy  contains  a  clause  not  authorized  by  a  pre- 
scribed standard  form,  it  is  not  void,  but  may  be  void- 
able at  option  of  the  insured.* 

1.  Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala.  436,  24  So.  Eep. 
399,  28  Ins.  L.  J.  199;  Ohio  Farmers'  Ins.  Co.  v.  Burgett,  65 
Ohio  St.  119,  61  N.  E.  Rep.  712,  55  L.  R.  A.  825;  Vining  v. 
Franklin  Ins.  Co.,  89  Mo.  App.  311;  Insurance  Co.  v.  Norton, 
6  Otto  (U.  S.),  234;  Pratt  v.  New  York  Central  Ins.  Co.,  55 
N.  Y.  505;  Turner  v.  Meriden  Ins.  Co.,  16  Fed.  Rep.  454; 
Hunt  V,  State  Ins.  Co.,  66  Nebr.  121,  92  N.  W.  Rep.  921, 
revg.  previous  decision  on  rehearing;  German  Ins.  Co.  v. 
Shader,  Neb.  ,  93  N.  W.  Rep.  972;  Swedish-American 
Ins.  Co.  V.  Knutson,  Kans.  ,  72  Pac.  Rep.  526 ;  Kingman 
V.  Lancashire  Ins.  Co.,  54  S.  C.  599,  32  S.  E.  Rep.  762. 

2.  Armstrong  v.  Western  Mfrs.  Ins.  Co.,  95  Mich.  137,  54 
N.  W.  Rep.  637. 

RULE  15. 

Insured  Responsible  for  His  Own  Acts  Only,  XTnless  Plain  and 

Explicit  Language  Otherwise. 

Clauses  or  conditions  in  the  policy  creating  a  for- 
feiture or  declaring  it  void  are  ordinarily  construed 
to  relate  only  to  voluntary  acts  of  the  assured  which 
fall  plainly  within  their  terms.  The  courts  will  not 
construe  them  as  embracing  acts  of  third  parties  or 
proceedings  in  invitum,  unless  the  language  of  the  con- 
dition is  so  plain  and  explicit  that  no  other  construo- 
tion  can  be  adopted. 

Small  V.  Westchester  Ins.  Co.,  51  Fed.  Eep.  789,  22  Ins.  L.  J. 
6G0;  Green  v.  Homestead  Ins.  Co.,  17  Hun,  467,  affd.,  82  K  Y. 
517. 

RULE  z6. 

Wh'en  PoBitiye  Agreement  Certain  Thing  ShaU  not  be  Done  In- 
sured BesponBible  for  Acts  of  One  to  Whom  Commits  Control 
of  Premises. 

When  assured  agrees  that  a  prohibited  thing  should 
not  be  done  and  commits  the  control  of  the  insured 
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premises  to  another,  the  latter  becomes  his  represen- 
tative, for  whom  he  must  answer  as  for  himself. 

Liverpool,  L.  &  G.  Ins.  Co.  v.  Gunther,  116  U.  S.  113.  And 
see  Concordia  Ina  Co.  v.  Johnson,  4  Kans.  App.  7,  45  Pac.  Bep. 
722 ;  Badger  v.  Platto,  68  N.  H.  222,  44  Atl.  Eep.  296. 

RULE  17. 

Whan  Languair^  Ambl^ous,  Gonstruetlon  Favors  Insured  —  This 

Bnle  not  AfPooted  by  Standard  Form. 

It  is  a  settled  rule  that  when  an  insurance  contract 
is  so  drawn  as  to  be  ambiguous,  or  to  require  interpre- 
tation, or  to  be  fairly  susceptible  of  two  different  con- 
structions, so  that  reasonably  intelligent  men  on  read- 
ing the  contract  would  honestly  differ  as  to  the  mean- 
ing thereof,  that  construction  will  be  adopted  which  is 
most  favorable  to  the  insured;*  and  this  rule  is  not 
affected  by  the  fact  that  the  insurance  contract  is  of 
the  standard  form  f  the  interpretation  is  in  the  sense 
in  which  the  insured  might  have  reasonably  understood 
the  words  used  f  and  this  rule  of  construction  implies 
to  reinsurance  contracts.^ 

1.  Imperial  Ins.  Co.  v,  Coos  Co.,  151  TJ.  S.  452;  Thompson 
V.  Phoenix  Ins.  Co.,  136  U.  S.  287,  10  Sup.  Ct.  Rep.  1019 ;  Royal 
Ins.  Co.  V.  Martin,  192  U.  S.  149,  24  Sup.  Ct.  Rep.  247 ;  Royal 
Ins.  Co.  V.  Vanderbilt  Ins.  Co.,  102  Tenn.  264,  52  S.  W.  Rep. 
168,  28  Ins.  L.  J.  910;  Michael  v.  Prussian  Nat.  Ins.  Co., 
171  N.  Y.  25,  63  N.  E.  Rep.  810,  affg.  64  App.  Div.  182;  Impe- 
rial Shale  Brick  Co.  v.  Jewett,  169  N.  Y.  143,  62  N.  E.  Rep. 
167;  Maisel  v.  Fire  Assoc.,  59  App.  Div.  461,  69  N.  Y.  Supp. 
181 ;  Hampton  v.  Hartford  Ins.  Co.,  66  N.  J.  L.  265,  47  Atl. 
Rep.  433,  52  L.  R.  A.  344;  Mitchell  v.  Potomac  Ins.  Co.,  16 
App.  D.  C.  241;  McKeesport  Machine  Co.  v.  Ben  Franklin 
Ins.  Co.,  173  Pa.  St.  63,  34  Atl.  Rep.  16;  Philadelphia  Tool 
Co.  V,  British-American  Assur.  Co.,  132  Pa.  St.  236,  19  Atl. 
Rep.  77;  Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  39,  55  N. 
E.  Rep.  139,  affg.  77  111.  App.  413 ;  Niagara  Ins.  Co.  v.  Heenan, 
181  111.  576,  54  N.  E.  Rep.  1052;  Queen  Ins.  Go.  v.  Dearborn 
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Loan  Assoc.,  175  111.  115,  51  N.  E.  Bep.  717;  Niagara  Ins. 
Co.  V.  Scammon,  100  111.  644;  Fire  Assoc,  v.  Short,  100  111. 
App.  553;  Brown  v.  Palatine  Ins.  Co.,  89  Tex.  590,  35  S.  W. 
Bep.  1060,  25  Ins.  L.  J.  812 ;  New  Orleans  Ins.  Co.  v.  Gordon, 

68  Tex.  144,  3  S.  W.  Rep.  718;  Home  Ins.  Co.  v.  Tomkies,. 
30  Tex.  Civ.  App.  404,  71  S.  W.  Eep.  812;  German  Ins. 
Co.  V.  Hayden,  21  Colo.  127,  40  Pac.  Rep.  453;  Carson  v.  In- 
surance Co.,  43  N.  J.  L.  300;  Webster  v,  Dwelling-House 
Ins.  Co.,  63  Ohio  St.  558,  42  N.  E.  Eep.  546,  25  Ins.  L. 
J.  488;  Bonenfant  v,  American  Ins.  Co.,  76  Mich.  653,  43  N, 
W.  Rep.  682;  Boyd  v.  Mississippi  Home  Ins.  Co.,  75  Miss.  47, 
21  So.  Rep.  708,  26  Ins.  L.  J.  708;  Stone  v.  Insurance  Co., 

69  N.  H.  438;  Virginia  P.  &  M.  Ins.  Co.  v.  Thomas,  90  Va. 
'658, 19  S.  E.  Rep.  454;  Morotock  Ins.  Co.  v.Fostoria  Novelty  Co., 

94  Va.  361,  26  S.  E.  Rep.  850 ;  Cleavenger  v,  Franklin  Ins.  Co., 
47  W.  Va.  595,  35  S.  E.  Rep.  998;  Georgia  Home  Ins. 
Co.  V.  Allen,  119  Ala.  436,  24  So.  Rep.  399,  28  Ins.  L.  J.  199 ; 
Holter  Lumber,  Co.  v.  Firemen^s  Fund  Ins.  Co.,  18  Mont.  282, 
45  Pac.  Rep.  207;  Strauss  v.  Phoenix  Ins.  Co.,  9  Colo.  App. 
386,  48  Pac.  Rep.  822,  26  Ins.  L.  J.  676;  German  Ins.  Co. 
V.  Seibert,  24  Ind.  App.  279,  56  N.  E.  Rep.  686;  Getman 
v.  Guardian  Ins.  Co.,  46  111.  App.  489;  Zeigler  v.  Clinton  Co., 
84  111.  App.  442;  Teutonia  Ins.  Co.  v.  Bonner,  81  111.  App. 
231 ;  Association  v.  Smith,  85  Fed.  Rep.  401,  29  C.  C.  A.  223 ; 
Ethington  v,  Dwelling-House  Ins.  Co.,  55  Mo.  App.  129 ;  Bur- 
nett V,  American  Central  Ins.  Co.,  68  Mo.  App.  343;  Rogers 
V.  Phcenix  Ins.  Co.,  121  Ind.  570,  23  N.  E.  Rep.  498 ;  German 
Ins.  Co.  V.  Niewedde,  11  Ind.  App.  624,  39  N.  E.  Rep.  534; 
^tna  Ins.  Co.  v.  Strout,  16  Ind.  App.  160,  44  N.  E.  Rep.  934 ; 
Hanover  Ins.  Co.  v.  Dole,  20  Ind.  App.  333,  60  N.  E.  Rep. 
772;  Kratzenstein  v.  Western  Assur.  Co.,  116  N.  Y.  54,  22 
N.  E.  Rep.  221 ;  Mead  v,  American  Ins.  Co.,  13  App.  Div.  476, 
43  N.  Y.  Supp.  334;  De  Graff  v.  Queen  Ins.  Co.,  38  Minn. 
501,  38  N.  W.  Rep.  696;  Pettit  v.  State  Ins.  Co.,  41  Minn. 
299,  43  N.  W.  Rep.  378 ;  Fisher  v.  Crescent  Ins.  Co.,  33  Fed. 
Rep.  549;  Wallace  v.  German-American  Ins.  Co.,  41  Fed.  Rep. 
742;  Meyer  v.  Queen  Ins.  Co.,  41  La.  Ann.  1000,  6  So.  Rep. 
899;  Insurance  Co.  v.  Wallace,  93  Ind.  7;  Insurance  Co.  v. 
Hazlett,  105  Ind.  212;  Continental  Ins.  Co.  v.  Daniel,  78  S.  W. 
Rep.  866  (Ky.) ;  L'Engle  v.  Scottish  Union  &  Nat.  Ins.  Co., 
Fla.  ,  37  So.  Rep.  462;  German-American  Ins.  Co.  v. 
Yeagley,  Ind.  ,  71  N.  E.  Rep.  897;  London  &  Lancashire 
Ins.  Co.  V.  Davis,        Tex.  Civ.  App.        ,  84  S.  W.  Rep.  260; 

30 
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Howerton  v.  Iowa  State  Ins.  Co.,        Mo.  App.        ,  80  S.  W. 
Rep,  27. 

2.  Matthews  v.  American  Central  Ins.  Co.,  154  K  Y.  456, 
48  K  E.  Rep.  751;  Walradt  v.  Phoenix  Ins.  Co.,  136  N.  Y. 
375,  32  N.  E.  Rep.  1063,  22  Ins.  L.  J.  81.  And  see  Read  v. 
Washington  Ins.  Co.,  138  Mass.  572;  Maisel  v.  Fire  Assoc.,  59 
App.  Div.  461,  69  N.  Y.  Supp.  181;  Buffalo  Elevating  Co.  v. 
Prussian  National  Ins.  Co.,  64  App.  Div.  182,  71  N.  Y.  Supp. 
918,  affd.,  171  K  Y.  25. 

3.  Mead  t;.  American  Ins.  Co.,  13  App.  Div.  476,  43  K  Y. 
Supp.  334;  Forest  City  Ins.  Co.  v.  Hardesty,  182  lU.  39,  55 
N.  E.  Rep.  139,  aflfg.  77  111.  App.  413 ;  Stone  v.  Granite  State 
Ins.  Co.,  69  N.  H.  438,  45  Atl.  Rep.  235;  Hoffman  v.  MtDA 
Ins.  Co.,  32  N.  Y.  413;  Wallace  v.  German-American  Ins.  Co., 
41  Fed.  Rep.  742 ;  Boon  v.  ^tna  Ins.  Co.,  40  Conn.  575. 

4.  London  Assur.  Co.  v.  Thompson,  170  N.  Y.  94,  62  N.  E. 
Rep.  1066,  affg.  54  App.  Div.  637,  67  N.  Y.  Supp.  1138. 

RULE  i8. 

If  Policy  Bequires  Coxuitraction  Courts  Will  Sustain  tlie  Contract 

in  Preference  to  Making  it  Forfeit. 

If  an  insurance  policy  has  inconsistent  provisions 
or  is  so  framed  as  to  be  fairly  open  to  construction, 
that  view  should  be  adopted,  if  possible,  which  will 
sustain  rather  than  forfeit  the  contract. 

McMaster  v.  New  York  Ins.  Co.,  183  U.  S.  25,  40,  22  Sup. 
Ct.  Kep.  10;  Snyder  v.  Dwelling-House  Ins.  Co.,  59  N.  J.  L. 
544,  37  Atl.  Kep.  1022,  26  Ins.  L.  J.  905;  Quinn  Ins.  Co.  v. 
Excelsior  Milling  Co.,  Kans.  ,  76  Pac.  Eep.  423.  And  see 
Eule  17  and  cases  cited  thereunder. 

RULE  ig. 
Courts  Win  FoUow  ConBtruction  of  the  Parties. 

Where  language  is  doubtful  or  ambiguous  the  courts 
will  follow  the  construction  of  the  parties  as  shown  by 
their  acts. 

Insurance  Co.  v,  Dutcher,  95  U.  S.  269.  And  see  Steen  v. 
Niagara  Ins.  Co.,  89  N.  Y.  315;  Amazon  Ins.  Co.  v.  Wall,  31 
Ohio  St.  628;  Frankenthal  v.  Guardian  Assur.  Co.,  76  Mo.  App. 
15;  Lawrence  v.  Niagara  Ins.  Co.,  2  App.  Div.  267,  37  N.  Y. 
Supp.  811,  affd.  on  opinion  below,  154  N.  Y.  762. 
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RULE  20. 

Conflict  Between  Written  or  BescriptiTe  Part  and  Printed  Gon- 

ditione. 

The  specially  written  or  descriptive  part  of  the  pol- 
icy, inserted  in  the  blank  left  for  the  purpose,  or  a 
**  rider,"  prevails  over  and  supersedes  the  printed 
terms  and  conditions  wherever  they  conflict;*  for  in- 
stance, where  building  is  insured  as  a  paint  shop  or  a 
factory,  and  benzine  is  necessarily  used  in  such  occu- 
pation, the  printed  clause  prohibiting  the  use  of  ben- 
zine is  rendered  inoperative;^  and  so  where  the  de- 
scription covers  and  includes  the  prohibited  article;* 
and  so  where  the  property  is  described  in  substance  as 
belonging  to  others  than  the  insured  it  renders  inopera- 
tive the  clause  requiring  sole  and  unconditional  owner- 
ship;* but  this  rule  applies  only  where  the  conflict  is 
irreconcilable.*^ 

1.  Benedict  v.  Oce^n  Ins.  Co.,  31  N.  Y.  389;  Fire  Ins.  Assoc 
V.  Merchants*  Transp.  Co.,  66  Md.  339;  Goss  v.  Citizens'  Ins 
Co.,  18  La.  Ann.  97 ;  Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.  492 
Mascott  V.  Granite  State  Ins.  Co.,  68  Vt.  253,  35  Atl.  Kep.  75 
Hagan  v.  Scottish  Ins.  Co.,  186  U.  S.  423,  22  Sup.  Ct.  Rep.  862 
Johnson  v.  Insurance  Co.,  118  N.  C.  643 ;  Tubb  v.  Insurance  Co., 
106  Ala.  651 ;  Broadwater  v.  Lion  Ins.  Co.,  34  Minn.  465 ;  Bussell 
V.  Manufacturers  &  B.  Ins.  Co.,  50  Minn.  409,  52  N.  W.  Bep. 
906 ;  Joy  v.  Pennsylvania  Ins.  Co.,  35  Mo.  App.  165 ;  Reynolds 
V.  Commerce  Ins.  Co.,  47  N.  Y.  597;  Haws  v.  St.  Paul  P.  & 
M.  Ins.  Co.,  130  Pa.  St.  113,  15  Atl.  Rep.  915;  Schreiber  v. 
German-American  Ins.  Co.,  43  Minn.  367,  45  N.  W.  Rep.  708. 

2.  Mascott  v.  First  National  Ins.  Co.,  69  Vt.  116,  37  Atl. 
Rep.  255 ;  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  91 ;  Archer  v. 
Merchants'  Ins.  Co.,  43  Mo.  434;  Faust  v.  American  Ins.  Co., 
91  Wis.  158. 

3.  American  Central  Ins.  Co.  v.  Greene,  16  Tex.  Civ.  App.  531, 
41  S.  W.  Rep.  74;  Mascott  v.  First  National  Ins.  Co.,  69  Vt.  116, 
37  Atl.  Rep.  255 ;  Harper  v.  Albany  Ins.  Co.,  17  N.  Y.  194;  Hall 
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V.  Insurance  Co.  of  N.  A.,  68  N.  Y.  292;  Collins  v.  Insurance 
Co.,  79  N.  C.  279;  Carrigan  v.  Lycoming  Ins.  Co.,  53  Vt  418; 
Stout  V.  Commercial  Union  Assur.  Co.,  12  Fed.  Rep.  554;  Bar- 
num  V.  Merchants'  Ins.  Co.,  97  K  Y.  188;  Plinsky  v.  (Jer- 
mania  Ins.  Co.,  32  Fed.  Bep.  47 ;  Cassimus  v,  Scottish  Ins.  Co., 
135  Ala.  256,  33  So.  Rep.  163;  Phoenix  Ins.  Co.  v.  Flemming, 
65  Ark.  54,  44  S.  W.  Rep.  464;  Phoenix  Ins.  Co.  v.  Walters, 
24  Ind.  App.  87,  56  N.  E.  Rep.  257.  See  "Exemptions, 
Exceptions  and  Limitations.'' 

4.  West  Branch  Lumbermen's  Exchange  v.  American  Ins.  Co., 
183  Pa.  St.  366,  38  Atl.  Rep.  1081,  27  Ins.  L.  J.  305.  And  see 
Jeflferson  Ins.  Co.  v,  Cotheal,  7  Wend.  72. 

6.  Jackson  v,  British-American  Ins.  Co.,  106  Mich.  47,  63 
N.  W.  Rep.  899;  Boyd  v,  Mississippi  Home  Ins.  Co.,  75  Miss. 
47,  21  So.  Rep.  708,  26  Ins.  L.  708.     See  Rule  9. 

RULE  21. 
AdmiBsion  of  Parol  Evidence  to  Bzplain  Amblgruity. 

When  meaning  of  the  insurance  contract  is  doubtful 
or  capable  of  two  meanings  the  circumstances  sur- 
rounding the  parties  when  the  contract  was  made  and 
affecting  the  subject  to  which  it  relates,  form  a  sort  of 
context  that  may  be  resorted  to  in  arriving  at  the  mean- 
ing of  the  contract;*  while  in  such  a  case  parol  evi- 
dence is  admissible  to  place  the  court  in  position  of  the 
parties  to  enable  it  to  appreciate  the  force  of  the  words 
used,  neither  party  can  be  permitted  to  state  what  he 
understood  or  intended,^  except  as  bearing  on  an  issue 
of  a  conditional  delivery  of  the  contract  itself  as  a 
contract.* 

1.  Bole  V.  Ifew  Hampshire  Ins.  Co.,  169  Pa.  St.  63,  28  Atl. 
Rep.  205,  23  Ins.  L.  J.  867 ;  Boyd  v.  Mississippi  Home  Ins.  Co., 
75  Miss.  47,  21  So.  Rep.  708,  26  Ins.  L.  J.  708;  McKeesport 
Machine  Co.  v.  Ben  Franklin  Ins.  Co.,  173  Pa.  St.  53,  34  Atl. 
Rep.  16;  Phoenix  Ins.  Co.  v.  Belt  R.  Co.,  82  111.  App,  265, 
affd.,  182  111.  33;  New  York  Belting  Co.  v.  Washington  Ins. 
Co.,  10  Bosw.  428.     And  see  Reynolds  v.  Commerce  Ins.  Co.,  47 
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N.  Y.  606;  Ludwig  v.  Jersey  City  Ins.  Co.,  48  N.  Y.  379; 
Mayor  v.  Exchange  Ins.  Co.,  3  Keyes,  436;  Weisenberger  v. 
Harmony  Ins.  Co.,  56  Pa.  St.  442;  Haws  v.  Philadelphia  Fire 
Assoc.,  114  Pa.  St.  431;  Bryoe  v.  Lorillard  Ins.  Co.,  55  N.  Y. 
240 ;  Carrigan  v.  Lvcoming  Ins.  Co.,  53  Vt.  418 ;  Liverpool,  L. 
&  G.  Ins.  Co.  V.  Van  Os,  63  Miss.  431;  L'Engle  v.  Scottish 
Union  &  Nat.  Ins.  Co.,        Fla.      ,  37  So.  Rep.  462. 

2.  Rickerson  v.  Hartford  Ins.  Co.,  149  N.  Y.  307,  43  N.  B. 
Rep.  856 ;  Rickerson  v.  (Jerman- American  Ins.  Co.,  6  App.  Div. 
550;  Montgomery  v.  Firemen's  Ins.  Co.,  16  B.  Mon.  427,  441. 

3.  Underwood  t;.  Greenwich  Ins.  Co.,  161  N.  Y.  424,  55 
N.  E.  Rep.  936.  And  see  Hartford  Ins.  Co.  v.  Wilson,  187 
U.  S.  467,  23  Sup.  Ct.  Rep.  189. 

RULE  22. 

When  Languag^e  Plain  and  Clear  Evidence  of  Usage  or  Custom 

not  Admissible. 

Where  the  contract  embodies  in  clear  and  positive 
terms  the  intention  of  the  parties  it  cannot  be  varied 
by  evidence  of  usage  or  custom. 

Grace  v.  American  Central  Ins,  Co.,  109  TJ.  S.  283;  Heame 
V.  Ins.  Co.,  20  Wall.  488 ;  Waxahachie  First  Nat.  Bank  v,  Lan- 
cashire Ins.  Co.,  62  Tex.  461;  Phoenix  Ins.  Co.  v.  Hunger,  49 
Kans.  178,  30  Pac.  Rep.  120;  Bornzewski  v.  Middlesex  Assur. 
Co.,  Mass.  ,  72  N.  E.  Rep.  250;  Home  Ins.  Co.  v.  Con- 
tinental Ins.  Co.,  180  N.  Y.  389,  73  N.  E.  Rep.  65;  Ohio 
Farmers'  Ins.  Co.  v.  Vogel,     Ind.  App.     ,  73  N.  E.  Rep.  612. 

RULE  23. 

When  Evidence  of  XTsage  or  Custom  AdmlsBlble  —  When  Binding^. 

Parol  evidence  of  usage  or  custom  may  be  admis- 
sible in  cases  of  doubtful  meaning  when  the  custom  is 
reasonable,  uniform,  and  well  settled;*  but  it  is  not 
binding  upon  the  insured  when  it  was  not  known  to  him 
at  time  of  the  issue  of  the  policy,  unless  it  was  so  gen- 
erally known  as  to  raise  a'  presumption  that  the  con- 
tract was  made  in  reference  to  it;*  the  phrase  **  any 
usage  or  custom  of  trade  or  manufacture  to  the  con- 
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trary  notwithstanding  ^ '  in  the  printed  condition  stand- 
ard form  relating  to  prohibited  articles  like  gasoline, 
etc.,  has  no  application  to  a  policy  insuring  household 
goods ;  it  cannot  be  construed  to  exclude  usage  or  cus- 
tom in  domestic  affairs.' 

1.  Underwood  v.  Greenwich  Ins.  Co.,  161  K  Y.  413,  424,  55 
N.  E.  Rep.  936.  And  see  Westfield  Cigar  Co.  v.  Insurance  Co. 
of  K  A.,  169  Mass.  382,  47  N.  E.  Rep.  1026. 

2.  Eickereon  v.  Hartford  Ins.  Co.,  149  K  Y.  307,  43  K  E. 
Eep.  856;  American  Central  Ins.  Co.  v.  Greene,  16  Tex.  Civ. 
App.  531,  41  S.  W.  Rep.  74. 

3.  Rickerson  v.  Hartford  Ins.  Co.,  149  N.  Y.  307,  43  N.  E. 
Rep.  856;  American  Central  Ins.  Co.  v.  Greene,  16  Tex.  Civ. 
App.  531,  41  S.  W.  Rep.  74. 

RULE  34. 
When  Usage  or  Custom    Presumed  to  Enter  Into  Intention. 

Custom  or  usage  is  presumed  to  enter  into  the  in- 
tention when  it  is  found  as  a  fact  not  only  that  it 
existed,  but  was  uniform^  reasonable,  and  well  settled, 
and  either  known  to  the  parties  when  the  contract 
was  made,  or  so  generally  known  as  to  raise  a  pre- 
sumption that  they  had  it  in  mind  at  the  time. 
• 

London  Assur.  Co.  v.  Thompson,  170  K  Y.  94,  99,  62  N.  E. 
Rep.  1066.  And  see  Nippolt  v.  Firemen's  Ins.  Co.,  57  Minn. 
275,  59  N.  W.  Rep.  191. 

RULE  35. 

Evidenoe  of  XTeage  or  Custom. 

Usage  or  custom,  when  admissible,  cannot  be  estab- 
lished by  what  a  witness  would  do ;  he  may  testify  only 
to  what  he  had  done  or  seen  done;*  and  when  it  ap- 
pears that  evidence  is  based  upon  opinion  rather  than 
knowledge  of  a  custom  recognized  notoriously  and  uni- 
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f ormly,  and  his  knowledge  is  largely  confined  to  prac- 
tice of  his  own  office,  it  is  error  to  submit  the  question 
to  a  jury.* 

1.  Bickerson  v.  Hartford  Ins.  Co.,  149  N.  Y.  307,  43  N.  E. 
Eep.  856. 

2.  Greenwich  Ins.  Co.  v.  Waterman,  54  Fed.  Rep.  839. 

RULE  26. 
Effect  of  th»  Word  "Entire''  on  Divisibility  of  Contract. 

Notwithstanding  the  use  of  the  word  **  entire  "  in 
the  standard  form  of  policy,  it  is  still  divisible  in  a 
proper  case,  and  while  void  in  part  by  reason  of  a 
violation  of  a  condition  affecting  such  part,  the  bal- 
ance of  the  insurance  when  separated  or  itemized  re- 
mains unaffected  and  is  recoverable,*  but  contract  is 
severable  only  when  separately  itemized  in  value, 
amounts,  or  insurance.* 

1.  Kiernan  v.  Agricultural  Ins.  Co.,  81  Hun,  373,  30  N.  Y. 
Supp.  892,  revg.  on  reargument  72  Hun,  519,  25  N.  Y.  Supp. 
438 ;  Trabue  v.  Dwelling-House  Ins.  Co.,  121  Mo.  75,  25  S.  W. 
Rep.  848;  HoUoway  v,  Dwelling-House  Ins.  Co.,  121  Mo.  87; 
Knowles  v,  American  Ins.  Co.,  66  Hun,  220,  21  N.  Y.  Supp.  50, 
affd.  on  opinion  below,  142  N.  Y.  641 ;  Mott  v.  Citizens'  Ins.  Co., 

69  Hun,  501,  23  N.  Y.  Supp.  400 ;  Adler  v,  Germania  Ins.  Co., 
17  Misc.  347,  39  N.  Y.  Supp.  1070;  American  Gold  Stamping 
Co.  V,  Glens  Falls  Ins.  Co.,  1  Misc.  114,  20  N.  Y.  Supp.  646. 
And  see  Home  Ins.  Co.  v.  Connolly,  104  Tenn.  93 ;  Phoenix  Ins. 
Co.  V.  Pickel,  119  Ind.  155,  21  N.  E.  Rep.  546;  Royal  Ins.  Co.  v. 
Martin,  192  U.  S.  149,  24  Sup.  Ct.  Rep.  247 ;  Donley  v.  Glens 
Palls  Ins.  Co.,  App.  Div.  ,  91  N.  Y.  Supp.  302.  But  see 
this  volume,  "  Fraud  or  False  Swearing;"  "Iron  Safe  Clause; 
and  volume  2,  "Increase  of  Risk;*'  "Vacant  or  Unoccupied. 
The  distinction  seems  to  be  that  when  the  violation  affects  the 
entire  property,  the  policy  is  not  severable.  Brehm  Lumber  Co. 
V.  Svea  Ins.  Co.,  Wash.  ,  79  Pac.  Rep.  34 ;  Herzog  t;.  Pala- 
tine Ins.  Co.,  Wash.  ,  79  Pac.  Rep.  287.  And  see  Mc- 
Kenzie  v,  Scottish  Union  &  Nat.  Ins.  Co.,  112  Cal.  548;  St. 
Landrv  Mercantile  Co.  v.  New  Hampshire  Ins.  Co.,  La.  , 
38  So.*^  Rep.  87 ;  Southern  Ins.  Co.  v.  Knight,  111  Ga.  622,  36 
S.  E.  Rep.  821. 

2.  Fitzgerald  v.  Atlanta  Home  Ins.  Co.,  61  App.  Div.  350, 

70  N.  Y.  Supp.  552 ;  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y. 
452.     And  see  Burr  v.  German  Ins.  Co.,  84  Wis.  76,  54  N.  W. 
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Eep.  22;  Carey  v.  German-American  Ins.  Co.,  84  Wis.  80,  54 
N.  W.  Rep.  18. 

In  some  States  the  word  "entire^*  is  differently  construed, 
and  held  controlling.  Martin  v.  Insurance  Co.  of  N.  A.,  57 
K  J.  L.  623,  31  Atl.  Rep.  213;  Mc Williams  v.  Cascade  Ins. 
Co.,  7  Wash.  48,  34  Pac.  Rep.  140.  And  see  Germania  Ins.  Co. 
V.  Schild,  69  Ohio  St.  136,  68  N.  E.  Rep.  706.  And  that  policy 
is  entire  and  not  divisible,  see  also  Thomas  v.  Commercial 
Union  Assur.  Co.,  162  Mass.  29,  37  K  E.  Rep.  672 ;  Phoenix  Ins. 
Co.  V,  Public  Parks  Amusement  Co.,  63  Ark.  187,  37  S.  W.  Rep. 
959 ;  Southern  Ins.  Co.  v.  Knight,  111  Ga.  622,  36  S.  E.  Rep. 
821;  Day  v.  Charter  Oak  Ins.  Co.,  51  Me.  91.  That  it  is 
divisible,  and  may  be  void  in  part,  and  valid  and  enforceable  in 
part,  when  separated  or  itemized,  see  also  Merrill  v.  Agri- 
cultural Ins.  Co.,  73  K  Y.  452 ;  Bills  v,  Hibernia  Ins.  Co.,  87 
Tex.  547,  29  S.  W.  Rep.  1063,  29  L.  R.  A.  706  j  Sullivan  v. 
Hartford  Ins.  Co.,  89  Tex.  665,  36  S.  W.  Rep.  73;  Georgia 
Home  Ins.  Co.  v,  McKinley,  14  Tex.  Civ.  App.  7,  37  S.  W. 
Rep.  606;  Sun  Mutual  Ins.  Co.  v.  Tufts,  20  Tex.  Civ,  App. 
147,  50  S.  W.  Rep.  186;  Georgia  Home  Ins.  Co.  v.  Brady  (Tex.), 
41  S.  W.  Rep.  513 ;  Home  Ins.  Co.  v.  Bernstein,  55  Nebr.  260, 
75  N.  W.  Rep.  839 ;  Johansen  v.  Home  Ins.  Co.,  54  Nebr.  548, 
74  N.  W.  Rep.  866;  Jenkins  v.  German  Ins.  Co.,  58  Mo.  App. 
210;  Continental  Ins.  Co.  v.  Ward,  50  Kans.  346,  31  Pac. 
Rep.  1079;  Kansas  Farmers'  Ins.  Co.  v.  Saindon,  53  Kans. 
623,  36  Pac.  Rep.  983 ;  Home  Ins.  Co.  v.  Delta  Bank,  71  Miss. 
608,  15  So.  Rep.  932 ;  Firemen's  Fund  Ins.  Co.  v.  Baker,  6  Colo. 
App.  535,  41  Pac.  Rep.  513 ;  Phillips  v,  Ohio  Farmers'  Ins.  Co., 
2  Ohio  Dec.  571 ;  Georgia  Home  Ins.  Co.  v.  Hall,  94  Ga.  630, 
21  S.  E.  Rep.  828 ;  Cooper  v.  Insurance  Co.  of  Pa.,  96  Wis.  362, 
71  N.  W.  Rep.  606;  Thurber  v.  Royal  Ins.  Co.,  1  Marv.  (Del.) 
251,  40  Atl.  Rep.  1111 ;  Manchester  Assur.  Co.  v.  Feibelman,  118 
Ala.  308.  But  compare  Burr  v,  German  Ins.  Co.,  84  Wis.  76, 
54  N.  W.  Rep.  22 ;  Carey  v,  German-American  Ins.  Co.,  84  Wis. 
80,  54  K  W.  Rep.  18. 

RULE  27. 

DiviBibility  of  Contract  not  Affected  by  Entirety  of  Premlunu 

Entirety  of  premium  does  not  necessarily  prove  that 
the  contract  is  indivisible,  and  where  it  appears  from 
the  terms  of  the  policy  that  distinct  items  or  classes 
of  property  are  separately  insured,  the  policy  may  be 
valid  as  to  one  item  or  class,  although  it  is  invalid  as 
to  another  item  or  class  by  reason  of  breach  of  con^ 
ditions  of  the  policy  with  reference  thereto,  provided 
it  appears,  also,  that  the  risk  which  it  was  intended  to 
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exclude  by  the  condition  which  is  broken  does  not  ap- 
ply to  the  other  items  or  classes  of  property. 

Taylor  v.  Anchor  Ins.  Co.,  116  Iowa,  626,  88  N.  W.  Sep. 
807.  And  see  Kahler  v.  Insurance  Co.,  106  Iowa,  308 ;  Delaware 
Ins.  Co.  V.  Harris,  26  Tex.  Civ.  App.  537,  64  S.  W.  Eep.  867. 
But  see  exceptions  in  note  under  Bule  26. 

RULE  28. 

Distinction  Between  Xatteni  of  Interpretation  and  Remedy  as  to 

What  Law  Governs.  ^ 

Matters  relating  to  the  validity,  execution,  and  in- 
terpretation of  the  contract  are  governed  by  the  law 
of  the  place  in  which  it  is  made ;  those  relating  to  the 
remedy,  by  the  law  of  the  place  in  which  the  suit  is 
brought,*  unless  the  contracting  parties  clearly  appear 
to  have  had  some  other  law  in  view.^ 

1.  Lancashire  Ins.  Co.  v.  Barnard,  111  Fed.  Eep.  702,  49 
C.  C.  A.  659;  Thompson  v.  Traders'  Ins.  Co.,  169  Mo.  12, 
68  S.  W.  Rep.  889. 

It,  Western  Mass.  Ins.  Co.  v.  Hilton,  42  App.  Div.  62,  56,  68 
N.  Y.  Supp.  996,'  citing  Liverpool  S.  Co.  v.  Phoenix  Ins.  Co., 
129  U.  S.  397;  Milliken  v,  Pratt,  126  Mass.  374. 

RULE  29. 
Same  Subject  —  Bights   and  Bemedlee  —  General  Bule. 

The  rights  of  the  parties  to  the  contract,  as  distin- 
guished from  their  remedies,  are  to  be  determined  by 
the  law  of  the  place  where  the  contract  is  to  be  per- 
formed. If  a  contract  be  made  in  one  State  or  country, 
and  it  appears  upon  its  face  that  it  is  to  be  performed 
in  another,  it  will  be  presumed  that  the  contract  was 
entered  into  with  reference  to  the  laws  of  the  latter, 
and  those  laws  will  be  resorted  to  in  ascertaining  the 
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validity,  obligation,  and  effect  of  the  contract;*  the 

■ 

general  rule  is  that  the  law  of  the  place  where  the  con- 
tract is  made  is  to  govern,  unless  it  is  positively  to  be 
performed  elsewhere.  The  fact  that  acts  are  to  be 
done  abroad  under  a  contract  does  not  necessarily 
make  it  a  contract  to  be  performed  there  in  a  legal 
sense.' 

1.  Hyde  v.  Goodnow,  3  N.  Y.  266,  269. 

2.  First  Nat.  Bank  v.  Shaw,  61  N.  Y.  283,  294.  And  see 
Liverpool  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  TJ.  S.  448 ;  London 
Assur.  Co.  V,  Compagnia  Moraghens,  167  TJ.  S.  161;  Canton 
Ins.  Co.  V.  Wwdside.  90  Fed.  Sep.  301. 

RULE  30. 

Contract  Hade  When  Ibdlad. 

Where  the  assured  or  his  broker  and  agent  forwards 
an  application  for  insurance  to  a  company  at  its  office 
in  another  State,  by  whom  it  is  received  and  accepted, 
and  the  policy  is  made,  signed,  and  issued  in  such 
State,  the  contract  is  complete  when  mailed  to  the 
broker  or  agent^  and  is  governed  by  the  law  of  such 
State  ;*  this  rule  may  be  affected  by  statute.* 

1.  Commonwealth  Mut.  Ins.  Co.  v.  Wm.  Knabe  Mfg.  Co.,  171 
Mass.  265,  50  N.  E.  Rep.  516 ;  Commonwealth  Ins.  Co.  v.  Pair- 
banks  Canning  Co.,  173  Mass.  161,  53  N.  E.  Rep.  373.  And 
see  State  Ins.  Co.  v.  Brinkley  Stave  Co.,  61  Ark.  1,  31  S.  W. 
Rep.  157,  29  L.  R.  A.  712;  Gibson  v.  Connecticut  Ins.  Co., 
77  Fed.  Rep.  561 ;  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474 ;  Lamb 
V,  Bowser  (U.  S.  Cir.),  7  Biss.  315;  Northampton  Ins.  Co.  v, 
Tuttle,  40  N.  J.  L.  476 ;  Western  v.  Genesee  Ins.  Co.,  12  N.  Y. 
258;  Galloway  v.  Standard  Ins.  Co.,  45  W.  Va.  237,  31  S.  E. 
Rep.  969,  28  Ins.  L.  J.  125 ;  Western  Mass.  Ins.  Co.  v.  Hilton, 
42  App.  Div.  52,  58  K  Y.  Supp.  996 ;  Baker  v.  Spaulding,  71 
Vt.  169,  42  Atl.  Rep.  982,  28  Ins.  L.  J.  470. 

2.  See  Rule  4. 
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RULE  31. 

Makinif  of  Gontract  Hay  be  Conditional  —  Intentioii. 

When  an  application  is  made  to  an  authorized  agent 
in  one  State,  who  forwards  it  to  the  home  oflSee  of  the 
company  in  another  State,  where  it  is  accepted,  and 
policy  is  sent  to  the  agent  to  be  delivered  upon  pay- 
ment of  the  premium,  the  contract  is  not  complete  un- 
til delivery  and  payment  of  the  premium,  and  is,  there- 
fore, regarded  as  made  in  the  former  State  where  the 
application  was  made  aud  in  which  the  policy  was  de- 
livered, and  is  governed  by  its  laws;*  policy  may  be 
construed  in  accordance  with  the  intention.* 

1.  Millard  v.  Brayton,  177  Mass.  533,  69  N.  E.  Rep.  436,  52 
L.  R.  A.  117.  And  see  Thwing  v.  Great  Western  Ins.  Co.,  Ill 
Mass.  93;  Lancashire  Ins.  Co.  v.  Barnard,  111  Fed.  Rep.  702, 
49  C.  C.  A.  559.  And  completion  of  the  contract  as  dependent 
upon  delivery  or  place  of  delivery.  See  also  Mutual  Ins.  Co.  v. 
Robison,  54  Fed.  Rep.  580 ;  Hicks  v.  National  Ins.  Co.,  60  Fed. 
Rep.  690,  9  C.  C.  A.  215;  Equitable  Assur.  Co.  v.  Winning,  58 
Fed.  Rep.  541,  7  C.  C.  A.  359;  CarroUton  Furniture  Co.  v. 
American  Indemnity  Co.,  115  Fed.  Rep.  77;  Wood  v.  Cascade 
Ins.  Co.,  8  Wash.  427;  Pietri  v.  Sequenot,  96  Mo.  App.  258, 
69  S.  W.  Rep.  1055;  State  Ins.  Co.  v.  Brinkley  Stave  Co.,  61 
Ark.  1,  31  S.  W.  Rep.  157,  29  L.  R.  A.  712 ;  Equitable  Assur. 
Soc.  V.  Pettus,  140  U.  S.  226,  11  Sup.  Ct.  Rep.  822;  Antes  v. 
State  Ins.  Co.,  61  Nebr.  55,  84  N.  W.  Rep.  412;  Perry  v. 
Insurance  Co.,  67  N.  H.  291,  33  Atl.  Rep.  731.  And  delivery  to 
an  agent  of  insured.  See  Hicks  v.  National  Ins.  Co.,  60  Fed. 
Rep.  690,  9  C.  C.  A.  215 ;  Equitable  Ins.  Co.  v.  Winning,  58  Fed. 
Rep.  541,  7  C.  C.  A.  359.  There  is  an  obvious  distinction  between 
a  case  where  a  policy  is  made  and  issued  as  a  complete  enforceable 
contract  at  time  of  its  issue,  and  a  case  w]:ere,  either  by  its  express 
terms  or  by  some  special  condition,  it  does  not  take  effect  until 
pa^Tnent  of  the  premium  and  its  delivery.  Bom  v.  Home  Ins. 
Co".,  120  Iowa,  299,  94  N.  W.  Rep.  849. 

2.  Davis  V.  JEtnsL  Ins.  Co.,  67  N.  H.  218,  34  Atl.  Rep.  464. 
And  see  Western  Mass.  Ins.  Co.  v.  Hilton,  42  App.  Div.  52,  58 
K  Y.  Supp.  996. 
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RULE  33. 

When  Policy  Bequired  to  be  Countenlgned. 

When  policy  is  required  to  be  countersigned  by  an 
authorized  agents  it  is  regarded  as  made  and  issued  in 
the  State  where  thus  countersigned,  and  governed  by 
its  laws. 

Qibson  v.  Connecticut  Ins.  Co.,  77  Fed.  Eep.  561;  Todd  v. 
State  Ins.  Co.,  11  Phila.  (Pa.)  366;  Re  Breiting's  Estate,  78 
Wis.  33,  46  N.  W.  Kep.  891,  47  N.  W.  Kep.  17 ;  Daniek  v.  Hud- 
son  River  Ins.  Co.,  12  Cush.  (Mass.)  416;  Haebner  v.  Eagle 
Ins.  Co.,  10  Gray  (Mass.),  131;  Antes  v.  State  Ins.  Co.,  61 
Nebr.  55,  84  N.  W.  Rep.  412;  Galloway  v.  Standard  Ins.  Co., 
45  W.  Va.  237,  31  S.  E.  Rep.  969 ;  Cromwell  v.  Royal  Canadian 
Ins.  Co.,  49  Md.  366. 

RULE  33. 

Action  on  Policy  In  Another  State  than  whec«  Issued  and  Prop- 
erty Situate. 

A  policy  of  insurance  made  and  issued  in  a  State 
where  the  property  covered  thereby  is  situated  must 
be  construed  in  an  action  in  another  State  with  refer- 
ence to  the  laws  of  the  former. 

King  Brick  Mfg.  Co.  v.  Phoenix  Ins.  Co.,  164  Mass.  291,  41 
N".  E.  Rep.  277.  And  see  Smith  r.  California  Ins.  Co.,  87  Me. 
190,  32  Atl.  Rep.  872,  previous  appeal,  86  Me.  348;  Gibson 
V.  Connecticut  Ins.  Co.,  77  Fed.  Hep.  661. 

RULE  34. 
When  PoUcy  Void  hy  Express  Terms  of  a  Statute. 

A  policy  issued  and  delivered  in  a  State  upon  prop- 
erty there  situated^  but  void  by  express  terms  of  a 
statute  in  such  State,  is  invalid  everywhere,  and  such 
invalidity  may  be  set  up  as  a  defense  to  an  action 
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upon  the  policy  brought  in  another  State  where  the 
company  was  incorporated. 

Wood  v.  Cascade  Ins.  Co.,  8  Wash.  427,  36  Pac.  Rep.  267. 
And  see  Hyde  v.  Goodnow,  3  N.  Y.  266. 

RULE  35. 

STo  Defense  to  Action  on  PoUcy  that  Company  Has  not  Complied 
with  Statutory  B^quirements  of  State  where  Suit  Brought. 

It  is  no  defense  to  an  action  brought  in  one  State, 
upon  a  policy  of  insurance  made  and  issued  in  another 
State,  that  the  company  or  its  agent  has  not  complied 
with  laws  of  the  former  State  governing  foreign  in- 
surance companies. 

Northampton  Ins.  Co.  v.  Tuttle,  40  N.  J.  L.  476.  And  see 
Cohimbia  Ins.  Co.  v.  Kinyon,  37  N.  J.  L.  33 ;  Marine  Ins.  Co.  v, 
St.  Louis  &  I.  M.  K.  Co.,  41  Fed.  Rep.  643 ;  Seamans  v.  Knapp 
Co.,  89  Wis.  171,  61  N.  W.  Bep.  767 ;  Western  Mass.  Ins.  Co. 
17.  Hilton,  42  App.  Div.  52,  58  K  Y.  Supp.  996.  And  see 
Hewins  v,  London  Assur.  Co.,  184  Mass.  177,  68  N.  E.  Bep.  62. 

RULE  36. 

Sights  of  Parties  When  Fixed  —  Kot  Affected  hy  Subsequent 

statute. 

When  an  act  forfeiting  the  insurance,  under  the  con- 
ditions of  the  policy,  has  been  done  or  consummated, 
the  rights  of  the  parties  become  fixed,  and  are  not  af- 
fected by  subsequent  legislative  enactment.*  So  the 
rights  of  parties  are  fixed  when  fire  occurs.* 

1.  Elliott  V.  Farmers'  Ins.  Co.,  114  Iowa,  153,  86  N.  W.  Bep. 
224. 

2.  Swank  v.  Farmers'  Ins.  Co.,  Iowa,  ,  102  N.  W.  Bep. 
429. 
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CHAPTER  TWELFTH. 

Standard  Forms  and  Statutory  Provisions. 

Title  1.  Standard  formB  of  fire  insurance  contract  and  forms 
of  riders  or  clauses  occasionally  or  usually  attached. 
2.  Statutory  provisions. 


TITLE  I. 

Standard  Forms  of  Fire  Insurance  Contract  and  Forms  of 

Riders,  Etc. 

Standard  form  of  policy  prescribed  in : 

New  York,  North  Carolina, 

Connecticut,  North  Dakota, 

Louisiana,  f  Pennsylvania, 
•Missouri,  Rhode  Island. 

New  Jersey, 

(The  figures  are  inserted  to  correspond  with  numbering  of 
the  lines  as  usually  printed  in  the  policies  as  issued.) 

INSURANCE  COMPANY  OF 

In  Consideration  of  the  Stipulations  Herein  Named 

AND  OF Dollars  Premium,  does  insure 

for  the  term  of ,  from  the day  of , 

190. .,  at  noon,  to  the  day  of ,  190. .,  at 

noon,  against  all  direct  loss  or  damage  by  fire,  except  as  here- 
inafter provided, 

To  an  amount  not  exceeding dollars,  to  the  fol- 

*  The  form  in  Missouri  is  same  except  that  at  the  end  is  added 
the  following  clause,  "  It  is  hereby  agreed  that  any  provision  of 
this  policy  in  conflict  with  the  statutes  of  the  State  of  Missouri 
are  distinctly  held  and  acknowledged  to  be  inoperative  and  of 
no  avail." 

t  See  note,  page  2. 
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bwing  described  property  while  located  and  contained  as  de- 
scribed herein^  and  not  elsewhere^  to  wit: 


(I)  This  company  shall  not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  any  loss  or  damage  occurs,  and 
the  loss  or  damage  shall  be  ascertained  or  estimated  according  to 
such  actual  cash  value,  with  proper  deduction  for  (2)  depreciation 
however  caused,  and  shall  in  no  event  exceed  what  it  would 
then  cost  the  insured  to  repair  or  replace  the  same  with  material 
of  like  kind  and  quality;  said  ascertainment  or  estimate  shall 
be  made  by  the  insured  and  this  company,  or,  if  (3)  they  differ, 
then  by  appraisers,  as  hereinafter  provided;  and,  the  amount  of 
loss  or  damage  having  been  thus  determined,  the  sum  for  which 
this  company  is  liable  pursuant  to  this  policy  shall  be  payable 
sixty  days  after  due  notice,  ascertainment,  (4)  estimate,  and 
satisfactory  proof  of  the  loss  have  been  received  by  this  com- 
pany in  accordance  with  the  terms  of  this  policy.  It  shall  be 
optional,  however,  with  this  company  to  take  all,  or  any  part, 
of  the  articles  at  such  ascertained  or  appraised  value,  (5)  and 
also  to  repair,  rebuild,  or  replace  the  property  lost  or  damaged 
with  other  of  like  kind  and  quality  within  a  reasonable  time  on 
giving  notice,  within  thirty  days  after  the  receipt  of  the  proof 
herein  required,  of  its  intention  so  to  do;  but  there  can  be  (6)  no 
abandonment  to  this  company  of  the  property  described. 

(7)  This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  material 
(8)  fact  or  circumstance  concerning  this  insurance  or  the  sub- 
ject thereof ;  or  if  the  interest  of  the  insured  in  the  property  be 
not  (9)  truly  stated  herein;  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  matter  relating  to  this 
insurance  or  (10)  the  subject  thereof,  whether  before  or  after  a 
loss. 

(II)  This  entire  policy,  imless  otherwise  provided  by  agree- 
ment indoiiged  hereon  or  added  hereto,  shall  be  void  if  the  in- 
sured (12)  now  has  or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not,  on  property  covered 
(13)  in  whole  or  in  part  by  this  policy;  or  if  the  subject  of  in- 
surance be  a  manufacturing  establishment  and  it  be  operated  in 
whole  (14)  or  in  part  at  night  later  than  ten  o'clock,  or  if  it 
cease  to  be  operated  for  more  than  ten  consecutive  days;  or  if 
the  hazard  be  (15)  increased  by  any  means  within  the  control 
or  knowledge  of  the  insured;  or  if  mechanics  be  employed  in 
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building,  altering,  or  (16)  repairing  the  within  described  prem- 
ises for  more  than  fifteen  days  at  any  one  time ;  or  if  the  inter- 
est of  the  insured  be  other  (17)  than  unconditional  and  sole 
ownership ;  or  if  the  subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  (18)  fee-simple;  or  if  the  subject 
of  insurance  be  personal  property  and  be  or  become  incumbered 
by  a  chattel  mortgage;  or  if,  with  (19)*  the  knowledge  of  the 
insured,  foreclosure  proceedings  be  commenced  or  notice  given 
of  sale  of  any  property  covered  by  this  (20)  policy  by  virtue  of 
any  mortgage  or  trust  deed ;  or  if  any  change,  other  than  by  the 
death  of  an  insured,  take  place  in  the  (21)  interest,  title,  or 
possession  of  the  subject  of  insurance  (except  change  of  occu- 
pants without  increase  of  hazard)  whether  by  legal  (22)  proc-* 
ess  or  judgment  or  by  voluntary  act  of  the  insured,  017  otherwise ; 
or  if  this  policy  be  assigned  before  a  loss;  or  if  illuminating 
(23)  gas  or  vapor  be  generated  in  the  described  building  (or 
adjacent  thereto)  for  use  therein;  or  if  (any  usage  or  custom 
of  trade  or  (24)  manufacture  to  the  contrary  notwithstanding) 
there  be  kept,  used,  or  allowed  on  the  above-described  premises, 
benzine,  benzole,  (26)  dynamite,  ether,  fireworks,  gasoline,  greek 
fire,  gunpowder  exceeding  twenty-five  pounds  in  quantity, 
naphtha,  nitro-glycerine  (26)  or  other  explosives,  phosphorus,  or 
petroleum  or  any  of  its  products  of  greater  inflammability  than 
kerosene  oil  of  the  United  (27)  States  standard  (which  last  may 
be  use'l  for  lights  and  kept  for  sale  according  to  law  but  in  quan- 
tities not  exceeding  five  barrels,  (28)  provided  it  be  drawn  and 
lamps  filled  by  daylight  or  at  a  distance  not  less  than  ten  feet 
from  artificial  light)  ;  or  if  a  building  (29)  herein  described, 
whether  intended  for  occupancy  by  owner  or  tenant,  be  or  be- 
come vacant  or  unoccupied  and  so  remain  for  (30)  ten  days. 

(31)  This  company  shall  not  be  liable  for  loss  caused  di- 
rectly or  indirectly  by  invasion,  insurrection,  riot,  civil  war  or 
(32)  commotion,  or  military  or  usurped  power,  or  by  order  of 
any  civil  authority ;  or  by  theft ;  or  by  neglect  of  the  insured  to 
use  all  (33)  reasonable  means  to  save  and  preserve  the  prop- 
erty at  and  after  a  fire  or  when  the  property  is  endangered  by 
fire  in  neighboring:  (34)  premises;  or  (unless  fire  ensues,  and, 
in  that  event,  for  the  damage  by  fire  only)  by  explosion  of  any 
kind,  or  lightning;  but  (35)  liability  for  direct  damage  by  light- 
ning may  be  assumed  by  specific  agreement  hereon, 

(36)  If  a  building  or  any  part  thereof  fall,  except  as  the 
result  of  fire,  all  insurance  by  this  policy  on  such  building  or 
its  contents  (37)  shall  immediately  cease. 
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• 

(38)  This  company  shall  not  be  liable  for  loss  to  accounts, 
bills,  currency,  deeds,  evidences  of  debt,  money,  notes,  or  securi- 
ties; (39)  nor,  unless  liability  is  specifically  assumed  hereon, 
for  loss  to  awnings,  bullion,  casts,  curiosities,  drawings,  dies, 
implements,  (40)  jewels,  manuscripts,  medals,  models,  pat- 
terns, pictures,  scientific  apparatus,  signs,  store  or  office  fur- 
niture or  fixtures,  sculpture,  (41)  tools,  or  property  held  on 
storage  or  for  repairs ;  nor,  beyond  the  actual  value  destroyed  by 
fire,  for  loss  occasioned  by  ordinance  (42)  or  law  regulating 
construction  or  repair  of  buildings,  or  by  interruption  of  busi- 
ness, manufacturing  processes,  or  otherwise;  nor  (43)  for  any 
greater  proportion  of  the  value  of  plate  glass,  frescoes,  and  deco- 
rations than  that  which  this  policy  shall  bear  to  the  whole  (44) 
insurance  on  the  building  described. 

(45)  If  an  application,  survey,  plan,  or  description  of  prop- 
erty be  referred  to  in  this  policy  it  shall  be  a  part  of  this  con- 
tract and  (46)  a  warranty  by  the  insured. 

(47)  In  any  matter  relating  to  this  insurance  no  person, 
unless  duly  authorized  in  writing,  shall  be  deemed  the  agent  of 
this  (48)  company. 

(49)  This  policy  may  by  a  renewal  Be  continued  imder  the 
original  stipulations,  in  consideration  of  premium  for  the  re- 
newed (50)  term,  provided  that  any  increase  of  hazard  must  be 
made  known  to  this  company  at  the  time  of  renewal  or  this  policy 
shall  be  void. 

(51)  This  policy  shall  be  canceled  at  any  time  at  the  request 
of  the  insured ;  or  by  the  company  by  giving  five  days'  notice  of 
(52)  such  cancellation.  If  this  policy  shall  be  canceled  as  here- 
inbefore provided,  or  become  void  or  cease,  the  premium  having 
been  (53)  actually  paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal,  this  company  retain- 
ing the  (54)  customary  short  rate;  except  that  when  this  policy 
is  canceled  by  this  company  by  giving  notice  it  shall  retain  only 
the  'pro  rata  (55)  premium. 

(56)  If,  with  the  consent  of  this  company,  an  interest  under 
this  policy  shall  exist  in  favor  of  a  mortgagee  or  of  any  person 
or  (57)  corporation  having  an  interest  in  the  subject  of  insur- 
ance other  than  the  interest  of  the  insured  as*  described  herein, 
the  (58)  conditions  hereinbefore  contained  shall  apply  in  the 
manner  expressed  in  such  provisions  and  conditions  of  insurance 
relating  to  such  (59)  interest  as  shall  be  written  upon,  attached, 
or  appended  hereto. 

(60)  If  property  covered  by  this  policy  is  so  endangered  by 
fire  as  to  require  removal  to  a  place  of  safety,  and  is  so  removed, 

31 
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(61)  that  part  of  this  policy  in  excess  of  its  proportion  of  any 
loss  and  of  the  value  of  property  remaining  in  the  original  loca- 
tion, shall  (62)  for  the  ensuing  five  days  only,  cover  the  prop- 
erty so  removed  in  the  new  location;  if  removed  to  more  than 
one  location,  such  (63)  excess  of  this  policy  shall  cover  therein 
for  such  five  days  in  the  proportion  that  the  value  in  any  one 
such  new  location  bears  (64)  to  the  value  in  all  such  new  loca- 
tions; but  this  company  shall  not,  in  any  case  of  removal, 
whether  to  one  or  more  locations,  be  (65)  liable  beyond  the  pro- 
portion that  the  amount  hereby  insured  shall  bear  to  the  total 
insurance  on  the  whole  property  at  the  time  {G6)  of  fire,  whether 
the  same  cover  in  new  location  or  not. 

(67)  If  fire  occur  the  insured  shall  give  immediate  notice  of 
any  loss  thereby  in  writing  to  this  company,  protect  the  property 

(68)  from  further  damage,  forthwith  separate  the  damaged  and 
undamaged  personal  property,  put  it  in  the  best  possible  order, 

(69)  make  a  complete  inventory  of  the  same,  stating  the  quan- 
tity and  cost  of  each  article  and  the  amount  claimed  thereon; 
and,  (70)  within  sixty  days  after  the  fire,  unless  such  time  is 
extended  in  writing  by  this  company,  shall  render  a  statement 
to  this  (71)  company,  signed  and  sworn  to  by  said  insured,  stat- 
ing the  knowledge  and  belief  of  the  insured  as  to  the  time  and 
origin  of  the  fire;  (72)  the  interest  of  the  insured  and  of  all 
others  in  the  property ;  the  cash  value  of  each  item  thereof  and 
the  amount  of  loss  thereon;  (73)  all  incumbrances  thereon;  all 
other  insurance,  whether  valid  or  not,  covering  any  of  said  prop- 
erty; and  a  copy  of  all  the  (74)  descriptions  and  schedules  in 
all  policies;  any  changes  in  the  title,  use,  occupation,  location, 
possession,  or  exposures  of  said  property  (76)  since  the  issuing 
of  this  policy;  by  whom  and  for  what  purpose  any  building 
herein  described  and  the  several  parts  thereof  were  (76)  occu- 
pied at  the  time  of  fire;  and  shall  furnish,  if  required,  verified 
plans  and  specifications  of  any  building,  fixtures,  or  (77)  ma- 
chinery destroyed  or  damaged; -and  shall  also,  if  required,  fur- 
nish a  certificate  of  the  magistrate  or  notary  public  (not 
(78)  interested  in  the  claim  as  a  creditor  or  otherwise,  nor  re- 
lated to  the  insured)  living  nearest  the  place  of  fire,  stating  that 
he  has  (79)  examined  the  circumstances  and  believes  the  in- 
sured has  Honestly  sustained  loss  to  the  amount  that  such  magis- 
trate or  notary  (80)  public  shall  certify. 

(81)  The  insured,  as  often  as  required,  shall  exhibit  to  any 
person  designated  by  this  company  all  that  remains  of  any  prop- 
erty (82)  herein  described,  and  submit  to  examinations  under 
oath  by  any  person  named  by  this  company,  and  subscribe  the 
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same;  and,  (83)  as  often  as  required,  shall  produce  for  examina- 
tion all  books  of  account,  bills,  invoices,  and  other  vouchers,  or 
certified  copies  (84)  thereof  if  originals  be  lost,  at  such  reason- 
able place  as  may  be  designated  by  this  company  or  its  repre- 
sentative, and  shall  (85)  permit  extracts  and  copies  thereof 
to  be  made. 

(86)  In  the  event  of  disagreement  as  to  the  amount  of  loss 
the  same  shall,  as  above  provided,  be  ascertained  by  two  compe- 
tent (87)  and  disinterested  appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  the  two  so  chosen  shall  first  select 
a  competent  (88)  and  disinterested  umpire;  the  appraisers 
together  shall  then  estimate  and  appraise  the  loss,  stating  sep- 
arately sound  value  and  (89)  damage,  and,  failing  to  agree,  shall 
submit  their  differences  to  the  umpire;  and  the  award  in  writing 
of  any  two  shall  determine  (90)  the  amount  of  such  loss;  the 
parties  thereto  shall  pay  the  appraiser  respectively  selected  by 
them  and  shall  bear  equally  the  (91)  expenses  of  the  appraisal 
and  umpire. 

(92)  This  company  shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy  or  any  forfeiture  thereof  by 
any  (93)  requirement,  act,  or  proceeding  on  its  part  relating  to 
the  appraisal  or  to  any  examination  herein  provided  for ;  and  the 
loss  (94)  shall  not  become  payable  until  sixty  days  after  the 
notice,  ascertainment,  estimate,  and  satisfactory  proof  of  the 
loss  herein  (95)  required  have  been  received  by  this  company, 
including  an  award  by  appraisers  when  appraisal  has  been 
required. 

(96)  This  company  shall  not  be  liable  under  this  policy 
for  a  greater  proportion  of  any  loss  on  the  described  property, 
or  for  (97)  loss  by  and  expense  of  removal  from  premises  en- 
dangered by  fire,  than  the  amount  hereby  insured  shall  bear  to 
the  whole  (98)  insurance,  whether  valid  or  not,  or  by  solvent 
or  insolvent  insurers,  covering  such  property,  and  the  extent 
of  the  application  (99)  of  the  insurance  under  this  policy  or  of 
the  contribution  to  be  made  by  this  company  in  case  of  loss,  may 
be  provided  for  by  (100)  agreement  or  condition  written  hereon 
or  attached  or  appended  hereto.  Liability  for  reinsurance  shall 
be  as  specifically  agreed  (101)  hereon. 

(102)  If  this  company  shall  claim  that  the  fire  was  caused 
by  the  act  or  neglect  of  any  person  or  corporation,  private  or 
(103)  municipal,  this  company  shall,  on  payment  of  the  loss,  be 
subrogated  to  the  extent  of  such  payment  to  all  right  of  recovery 
by  the  (104)  insured  for  the  loss  resulting  therefrom,  and  such 
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right  shall  be  assigned  to  this  company  by  the  insured  on  re- 
ceiving such  (105)  payment. 

(106)  No  suit  or  action  on  this  policy,  for  the  recovery  of 
any  claim,  shall  be  sustainable  in  any  court  of  law  or  equity  until 
after  (107)  full  compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  imless  commenced  within  twelve  months 
next  after  the  fire. 

(108)  Wherever  in  this  policy  the  word  "insured"  occurs, 
it  shall  be  held  to  include  the  legal  representative  of  the  insured, 
and  (109)  wherever  the  word  "loss"  occurs,  it  shall  be  deemed 
the  equivalent  of  "  loss  or  damage." 

(110)  If  this  policy  be  made  by  a  mutual  or  other  company 
having  special  regulations  lawfully  applicable  to  its  organiza- 
tion, (111)  membership,  policies  or  contracts  of  insurance,  such 
regulations  shall  apply  to  and  form  a  part  of  this  policy  as  the 
same  may  (112)  be  written  or  printed  upon,  attached,  or  ap- 
pended hereto. 

This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  indorsed  hereon  or  added 
hereto,  and  no  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  oflBcer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions  unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall  any  privilege  or  per- 
mission affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  imless  so  written  or  attached. 

This  policy  shall  not  he  valid  until  countersigned  by  the  duly 
authorized  agent  of  the  company,  at 

In  witness  whereof,  this  company  has  executed  and  attested 
these  presents  this day  of ,  190. .. 


THE  INSUBANCB  COMPANY,  by 


Countersigned  at ,  this day  of 

190... 

f  Agent. 
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MICHIGAN  STANDARD  POLICY. 
No $ 

INSURANCE  COMPANY  OP   


In  Consideration  of  the  Stipulations  Herein  Named 

AND  OF Dollars  Premium,  does  insure 

for  the  term  of ,  from  the day  of , 

190. .,  at  noon^  to  the   day  of   ,  190. .,  at 

noon,  against  all  direct  loss  or  damage  by  fire,  except  as  here- 
inafter provided, 

To  an  amount  not  exceeding dollars,  to  the  fol- 
lowing described  property  while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to  wit: 


(1)  This  company  shall  not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  any  loss  or  damage  occurs,  and 
the  loss  or  damage  shall  be  ascertained  or  estimated  according 
to  such  actual  cash  value,  with  proper  deduction  for  (2)  depre- 
ciation however  caused,  and  shall  in  no  event  exceed  what  it 
would  then  cost  the  insured  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality ;  said  ascertainment  or  estimate 
shall  be  made  by  the  insured  and  this  company,  or,  if  (3)  they 
differ,  then  by  appraisers,  as  hereinafter  provided;  and,  the 
amount  of  loss  or  damage  having  been  thus  determined,  the  sum 
for  which  this  company  is  liable  pursuant  to  this  policy  shall  be 
payable  sixty  days  after  due  notice,  ascertainment,  (4)  estimate, 
and  satisfactory  proof  of  the  loss  have  been  received  by  this  com- 
pany in  accordance  with  the  terms  of  this  policy.  It  shall  be 
optional,  however,  with  this  company  to  take  all,  or  any  part,  of 
the  articles  at  such  ascertained  or  appraised  value,  (5)  and  also 
to  repair,  rebuild,  or  replace  the  property  lost  or  damaged  with 
other  of  like  kind  and  quality  within  a  reasonable  time  on  giv- 
ing notice,  within  thirty  days  after  the  receipt  of  the  proof  herein 
required,  of  its  intention  so  to  do;  but  there  can  be  (6)  no  aban- 
donment to  this  company  of  the  property  described. 

(7)  This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  material 
(8)  fact  or  circumstance  concerning  this  insurance  or  the  sub- 
ject thereof ;  or  if  the  interest  of  the  insured  in  the  property  be 
not  ^9)  truly  stated  herein;  or  in  case  of  any  fraud  or  false 
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swearing  by  the  insured  touching  any  matter  relating  to  this 
insurance  or  (10)  the  subject  thereof,  whether  before  or  after  a 
loss. 

(11)  This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  if  the  in- 
sured (12)  now  has  or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not,  on  property  covered 
(13)  in  whole  or  in  part  by  this  policy;  or  if  the  subject  of  in- 
surance be  a  manufacturing  establishment  and  it  be  operated  in 
whole  (14)  or  in  part  at  night  later  than  ten  o'clock,  or  if  it 
cease  to  be  operated  for  more  than  ten  consecutive  days;  or  if 
the  hazard  be  (15)  increased  by  any  means  within  the  control  or 
knowledge  of  the  insured ;  or  if  mechanics  be  employed  in  build- 
ing, altering,  or  (16)  repairing  the  within-described  premises  for 
more  than  fifteen  days  at  any  one  time;  or  if  the  interest  of  the 
insured  be  other  (17)  than  unconditional  and  sole  ownership; 
or  if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  (18)  fee-simple;  or  if  the  subject  of  insur- 
ance be  personal  property  and  be  or  become  incumbered  by  a 
chattel  mortgage;  or  if,  with  (19)  the  knowledge  of  the  insured, 
foreclosure  proceedings  be  commenced  or  notice  given  of  sale  of 
any  property  covered  by  this  (20)  policy  by  virtue  of  any  mort- 
gage or  trust  deed ;  or  if  any  change,  other  than  by  the  death  of 
an  insured,  take  place  in  the  interest,  (21)  title,  or  possession  of 
the  subject  of  insurance  (except  change  of  occupants  without 
increase  of  hazard)  whether  by  legal  (22)  process  or  judgment 
or  by  voluntary  act  of  the  insured,  or  otherwise ;  or  if  this  policy 
be  assigned  before  a  loss;  or  if  illuminating  gas  or  (23)  vapor 
be  generated  in  the  described  building  (or  adjacent  thereto)  for 
use  therein ;  or  if  (any  usage  or  custom  of  trade  or  manufacture 
(24)  to  the  contrary  notwithstanding)  there  be  kept,  used,  or 
allowed  on  the  above-described  premises,  benzine,  benzole,  djma- 
mite,  ether,  (25)  fireworks,  gasoline,  greek  fire,  gunpowder,  ex- 
ceeding twenty-five  pounds  in  quantity,  naphtha,  nitro-glycerine 
or  other  explosives,  (26)  phosphorus,  or  petroleum  or  any  of  its 
products  of  greater  inflammability  than  kerosene  oil  of  the 
United  States  standard  (which  (27)  last  may  be  used  for  lights 
and  kept  for  sale  according  to  law  but  in  quantities  not  exceed- 
ing five  barrels,  provided  it  be  drawn  and  (28)  lamps  filled  by 
daylight  or  at  a  distance  not  less  than  ten  feet  from  artificial 
light);  or  if  a  building  herein  described,  whether  intended 
(29)  for  occupancy  by  owner  or  tenant,  be  or  become  vacant  or 
unoccupied  and  so  remain  for  ten  days,  provided  a  loss  shall 
occur  on  the  (30)  property  insured  while  such  breach  of  con- 
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dition  continues,  or  such  breach  of  condition  is  the  primary  or 
contributory  cause  of  the  loss. 

(31)  This  company  shall  not  be  liable  for  loss  caused  directly 
or  indirectly  by  invasion,  insurrection,  riot,  civil  war  or  commo- 
tion, (32)  or  military  or  usurped  power,  or  by  order  of  any  civil 
authority;  or  by  theft;  or  by  neglect  of  the  insured  to  use  all 
reasonable  (33)  means  to  save  and  preserve  the  property  at  and 
after  a  fire  or  when  the  property  is  endangered  by  fire  in  neigh- 
boring (34)  premises;  or  (unless  fire  ensues,  and,  in  that  event, 
for  the  damage  by  fire  only)  by  explosion  of  any  kind,  or  light- 
ning; but  (35)  liability  for  direct  damage  by  lightning  may  be 
assumed  by  specific  agreement  hereon. 

(36)  If  a  building  or  any  part  thereof  fall,  except  as  the  result 
of  fire,  all  insurance  by  this  policy  on  such  building  or  its  con- 
tents (37)  shall  immediately  cease. 

(38)  This  company  shall  not  be  liable  for  loss  to  accounts, 
bills,  currency,  deeds,  evidences  of  debt,  money,  notes,  or  securi- 
ties; (39)  nor,  unless  liability  is  specifically  assumed  hereon, 
for  loss  to  awnings,  bullion,  casts,  curiosities,  drawings,  dies, 
implements,  (40)  jewels,  manuscripts,  medals,  models,  patterns, 
pictures,  scientific  Apparatus,  signs,  store  or  ofiice  furniture  or 
fixtures,  sculpture,  (41)  tools,  or  property  held  on  storage  or  for 
repairs;  nor,  beyond  the  actual  value  destroyed  by  fire,  for  loss 
occasioned  by  ordinance  (42)  or  law  regulating  construction  or 
repair  of  buildings,  or  by  interruption  of  business,  manufactur- 
ing processes,  or  otherwise;  nor  (43)  for  any  greater  proportion 
of  the  value  of  plate  glass,  frescoes,  and  decorations  than  that 
which  this  policy  shall  bear  to  the  whole  (44)  insurance  on  the 
building  described. 

(45)  If  an  application,  survey,  plan,  or  description  of  property 
be  referred  to  in  this  policy  it  shall  be  a  part  of  this  contract 
and  (46)  a  warranty  by  the  insured  as  to  material  facts. 

(47)  In  any  matter  relating  to  the  procuring  of  this  insurance 
no  person,  unless  duly  authorized  in  writing,  shall  be  deemed 
the  agent  (48)  of  this  company. 

(49)  This  policy  may  by  a  renewal  be  continued  under  the 
original  stipulations,  in  consideration  of  premium  for  the  re- 
newed (50)  term;  provided  that  any  increase  of  hazard  must  be 
made  known  to  this  company  at  the  time  of  renewal  or  this  policy 
shall  be  void. 

(51)  This  policy  shall  be  canceled  at  any  time  at  the  request 
of  the  insured ;  or  by  the  company  by  giving  five  days  notice  of 
(52)  such  cancellation.  If  this  policy  shall  be  canceled  as  here- 
inbefore provided,  or  become  void  or  cease,  the  premium  having 
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been  (53)  actually  paid^  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal,  this  company  retain- 
ing the  customary  (54)  short  rate;  except  that  when  this  policy 
is  canceled  by  this  company  by  giving  notice  it  shall  retain  only 
the  pro  rata  (55)  premium. 

(56)  If,  with  the  consent  of  this  company,  an  interest  under 
this  policy  shall  exist  in  favor  of  a  mortgagee  or  6t  any  person 
or  (57)  corporation  having  an  interest  in  the  subject  of  insur- 
ance other  than  the  interest  of  the  insured  as  described  herein, 
the  conditions  (58)  hereinbefore  contained  shall  apply  in  the 
manner  expressed  in  such  provisions  and  conditions  of  insur- 
ance relating  to  such  (59)  interest  as  shall  be  written  upon, 
attached  or  appended  hereto. 

(60)  If  property  covered  by  this  policy  is  so  endangered  by 
fire  as  to  require  removal  to  a  place  of  safety,  and  is  so  removed, 
(61)  that  part  of  this  policy  in  excess  of  its  proportion  of  any 
loss  and  of  the  value  of  property  remaining  in  the  original  loca- 
tion, shall,  (62)  for  the  ensuing  five  days  only,  cover  the  prop- 
erty so  removed  in  the  new  location;  if  removed  to  more  than 
one  location,  such  (63)  excess  of  this  policy  shall  cover  therein 
for  such  five  days  in  the  proportion  that  the  value  in  any  one 
such  new  location  bears  (64)  to  the  value  in  all  such  new  loca- 
tions ;  but  this  company  shall  not,  in  any  case  of  removal,  whether 
to  one  or  more  locations,  be  (65)  liable  beyond  the  proportion 
that  the  amount  hereby  insured  shall  bear  to  the  total  insurance 
on  the  whole  property  at  the  time  (66)  of  fire,  whether  the 
same  cover  in  new  location  or  not. 

(67)  If  fire  occur  the  insured  shall  give  immediate  notice 
of  any  loss  thereby  in  writing  to  this  company,  protect  the 
property  (68)  from  further  damage,  forthwith  separate  the 
damaged  and  undamaged  personal  property,  put  it  in  the  best 
possible  order,  (69)  make  a  complete  inventory  of  the  same, 
stating  the  quantity  and  cost  of  each  article  and  the  amount 
claimed  thereon;  and,  (70)  within  sixty  days  after  the  fire, 
unless  such  time  is  extended  in  writing  by  this  company,  shall 
render  a  statement  to  this  company,  (71)  signed  and  sworn  to 
by  said  insured,  stating  the  knowledge  and  belief  of  the  insured 
as  to  the  time  and  origin  of  the  fire;  (72)  the  interest  of  the 
insured  and  of  all  others  in  the  property;  the  cash  value  of  each 
item  thereof  and  the  amount  of  loss  thereon;  (73)  all  incum- 
brances thereon;  all  other  insurance,  whether  valid  or  not, 
covering  any  of  said  property ;  and  a  copy  of  all  the  descriptions 
(74)  and  schedules  in  all  policies;  any  changes  in  the  title,  use, 
occupation,  location,  possession,  or  exposures  of  said  property 
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(75)  since  the  issuing  of  this  policy;  by  whom  and  for  what  pur- 
pose any  building  herein  described  and  the  several  parts  thereof 
were  (76)  occupied  at  the  time  of  fire;  and  shall  furnish,  if 
required,  verified  plans  and  specifications  of  any  building,  fix- 
tures, or  (77)  machinery  destroyed  or  damaged;'  and  shall  also, 
if  required,  furnish  a  certificate  of  the  magistrate  or  notary 
public  (not  interested  (78)  in  the  claim  as  a  creditor  or  other- 
wise, nor  related  to  the  insured)  living  nearest  the  place  of 
fire,  stating  that  he  has  (79)  examined  the  circumstances  and 
believes  the  insured  has  honestly  sustained  loss  to  the  amount 
that  such  magistrate  or  notary  (80)  public  shall  certify. 

(81)  The  insured,  as  often  as  required,  shall  exhibit  to  any 
person  designated  by  this  company  all  that  remains  of  any 
property  (82)  herein  described,  and  submit  to  examinations 
under  oath  by  any  person  named  by  this  company,  and  sub- 
scribe the  same;  and,  (83)  as  often  as  required,  shall  produce 
for  examination  all  books  of  account,  bills,  invoices,  and  other 
vouchers,  or  certified  copies  (84)  thereof  if  originals  be  lost,  at 
such  reasonable  place  as  may  be  designated  by  this  company  or 
its  representative,  and  shall  (85)  permit  extracts  and  copies 
thereof  to  be  made. 

(86)  In  the  event  of  disagreement  as  to  the  amount  of  loss 
the  same  shall,  as  above  provided,  be  ascertained  by  two  com- 
petent (87)  and  disinterested  appraisers,  the  insured  and  this 
company  each  selecting  one,  and  the  two  so  chosen  shall  first 
select  a  competent  (88)  and  disinterested  umpire;  the  appraisers 
together '  ehall  then  estimate  and  appraise  the  loss,  stating 
separately  sound  value  and  (89)  damage,  and,  failing  to  agree, 
shall  submit  their  differences  to  the  umpire;  and  the  award  in 
writing  of  any  two  shall  be  prima  facie  (90)  evidence  of  the 
amount  of  such  loss ;  the  parties  thereto  shall  pay  the  appraiser 
respectively  selected  by  them  and  shall  bear  equally  the  (91)  ex- 
penses of  the  appraisal  and  umpire. 

(92)  This  company  shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy  or  any  forfeiture  thereof  by 
any  (93)  requirement,  act,  or  proceeding  on  its  part  relating 
to  the  appraisal  or  to  any  examination  herein  provided  for ;  and 
the  loss  (94)  shall  not  become  payable  until  sixty  days  after  the 
notice,  ascertainment,  estimate,  and  satisfactory  proof  of  the 
loss  herein  (95)  required  have  been  received  by  this  company, 
including  an  award  by  appraisers  when  appraisal  has  been 
required. 

(96)  This  company  shall  not  be  liable  imder  this  policy  for 
a  greater  proportion  of  any  loss  on  the  described  property,  or 
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for  (97)  loss  by  and  expense  of  removal  from  premises  en- 
dangered by  fire,  than  the  amount  hereby  insured  shall  bear  to 
the  whole  (98)  insurance,  whether  valid  or  not,  or  by  solvent 
or  insolvent  insurers,  covering  such  property,  and  the  extent 
of  the  application  (99)  of  the  insurance  under  this  policy  or  of 
the  contribution  to  be  made  by  this  company  in  case  of  loss,  may 
be  provided  for  by  (100)  agreement  or  condition  written  hereon 
or  attached  or  appended  hereto.  Liability  for  reinsurance  shall 
be  as  specifically  agreed  (101)  hereon. 

(102)  If  this  company  shall  claim  that  the  fire  was  caused 
by  the  act  or  neglect  of  any  person  or  corporation,  private  or 
municipal,  (103)  this  company  shall,  on  payment  of  the  loss, 
be  subrogated  to  the  extent  of  such  payment  to  all  right  of  re- 
covery by  the  (104)  insured  for  the  loss  resulting  therefrom, 
and  such  right  shall  be  assigned  to  this  company  by  the  insured 
on  receiving  such  (105)  payment. 

(106)  No  suit  or  action  on  this  policy,  for  the  recovery  of 
any  claim,  shall  be  sustainable  in  any  court  of  law  or  equity 
until  after  (107)  full  compliance  by  the  insured  with  all  the 
foregoing  requirements,  nor  imless  commenced  within  twelve 
months  next  after  the  fire. 

(108)  Wherever  in  this  pelicy  the  word  "insured"  occurs, 
it  shall  be  held  to  include  the  legal  representative  of  the  insured, 
and  (109)  wherever  the  word  "loss"  occurs,  it  shall  be  deemed 
the  equivalent  of  "  loss  or  damage." 

(110)  If  this  policy  be  made  by  a  mutual  or  other  company 
having  special  regulations  lawfully  applicable  to  its  organiza- 
tion, (111)  membership,  policies  or  contracts  of  insurance, 
such  regulations  shall  apply  to  and  form  a  part  of  this  policy  as 
the  same  may  (112)  be  written  or  printed  upon,  attached  or 
appended  hereto. 

The  Directors  and  Agents  of  the  Company  shall  in  no  case 
be  responsible  either  on  accoimt  of  any  legal  or  other  investi-  . 
gation  which  they  may  find  it  necessary  to  institute  for  the 
satisfaction  of  the  Company;  nor  can  their  personal  property 
be  attached  on  accoimt  of  any  alleged  loss  by  the  assured. 

This  Tpolicy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provisions, 
agreements,  or  conditions,  as  may  be  indorsed  hereon  or  added 
hereto,  and  no  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto,  and  as 
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to  such  provisions  and  conditions  no  officer,  agent,  or  represen- 
tative shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such  waiver,  if  any, 
shall  be  written  upon  or  attached  hereto,  nor  shall  any  privilege 
or  permission  afifecting  the  insurance  under  this  policy  exist  or 
be  claimed  by  the  insured  unless  so  written  or  attached. 

This  policy  shall  not  be  valid  until  countersigned  by  the  duly 
authorized  agent  of  the  company,  at 

In  witness  whereof,  this  company  has  executed  and  attested 
these  presents  this day  of ,  190. .. 

THE  INSURANCE  COMPANY,  by 


Countersigned  at ,  this day  of 

190... 


,  Agent. 


WISCONSIN  STANDARD  POLICY, 

No $ 

INSUEANCE  COMPANY  OF   

In  Consideration  of  the  Stipulations  Herein  Named 

AND  OF Dollars  Premium,  does  insure 

for  the  term  ot ,  from  the day  of , 

190. .,  at  noon,  to  the   day  of  ,  190. .,  at 

noon,  against  all  direct  loss  or  damage  by  fire,  except  as  here- 
inafter provided. 

To  an  amount  not  exceeding dollars,  to  the  fol- 
lowing described  property  while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to  wit : 


(1)  Except  when  otherwise  provided  by  statute,  this  company 
shall  not  be  liable  beyond  the  actual  cash  value  of  the  property 
at  the  time  any  loss  or  damage  occurs,  and  the  loss  or  damage 
shall  be  ascertained  or  estimated  according  (2)  to  such  actual 
cash  value,  with  proper  deduction  for  depreciation  however 
caused,  and  shall  in  no  event  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with  material  of  like 
kind  and  quality;  said  ascertainment  (3)  or  estimate  shall  be 
made  by  the  insured  and  this  company,  or,  if  they  diflfer,  then  by 
appraisers,  as  hereinafter  provided;  and,  the  amount  of  loss  or 
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damage  having  been  thus  determined,  the  sum  for  which  this 
company  is  liable  (4)  pursuant  to  this  policy  shall  be  payable 
sixty  days  after  due  notice  and  proof  of  the  loss  have  been  re- 
ceived by  this  company  in  accordance  with  the  terms  of  this 
policy.  It  shall  be  optional,  however,  with  this  company  to 
take  all,  or  (5)  any  part,  of  the  articles  at  such  ascertained  or 
appraised  value,  and  also  to  repair,  rebuild,  or  replace  the  prop- 
erty lost  or  damaged  with  other  of  like  kind  and  quality  within 
a  reasonable  time  on  giving  notice,  within  thirty  days  after 
(6)  the  receipt  of  the  proof  herein  required,  of  its  intention  so 
to  do ;  but  there  can  be  no  abandonment  to  this  company  of  the 
property  described. 

(7)  This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  material 
fact  or  (8)  circumstance  concerning  this  insurance  or  the  sub- 
ject thereof ;  or  if  the  interest  of  the  insured  in  the  property  be 
not  truly  stated  (9)  herein;  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  (10)  whether  before  or  after 
a  loss. 

(11)  This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  if  the  in- 
sured now  has  (12)  or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not,  on  property  cov- 
ered in  whole  or  in  part  by  (13)  this  policy,  or  if  the  subject  of 
insurance  be  a  manufacturing  establishment  and  it  be  operated 
in  whole  or  in  part  at  night  later  than  (14)  ten  o'clock,  or  if  it 
cease  to  be  operated  for  more  than  ten  consecutive  days;  or  if 
the  hazard  be  increased  by  any  means  within  the  (15)  control 
or  knowledge  of  the  insured,  or  if  mechanics  be  employed  in 
building,  altering,  or  repairing  the  within  described  premises 
(16)  for  more  than  fifteen  days  at  any  one  time;  or  if  the  in- 
terest of  the  insured  be  other  than  unconditional  and  sole 
ownership;  or  if  the  (17)  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee-simple;  or  if  the  sub- 
ject of  insurance  be  personal  (18)  property  and  be  or  become 
incumbered  by  a  chattel  mortgage;  or  if,  with  the  knowledge 
of  the  insured,  foreclosure  proceedings  be  (19)  commenced  or 
notice  given  of  sale  of  any  property  covered  by  this  policy  by 
virtue  of  any  mortgage  or  trust  deed;  or  if  any  change  (20)  other 
than  by  the  death  of  an  insured,  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance  (except  change  of 
(21)  occupants  without  increase  of  hazard)  whether  by  legal  proc- 
ess or  judgment  or  by  voluntary  act  of  the  insured,  or  otherwise; 
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or  if  (22)  this  policy  be  assigned  before  a  loss;  or  if  illuminating 
gas  or  vapor  be  generated  in  the  described  building  (or  adjacent 
thereto)  for  (23)  use  therein;  or  if  (any  usage  or  custom  of 
trade  or  manufacture  to  the  contrary  notwithstanding)  there  be 
kept,  used,  or  allowed  on  (24)  the  above  described  premises, 
benzine,  benzole,  dynamite,  ether,  fireworks,  gasoline,  greek  fire, 
gunpowder  exceeding  twenty-five  (25)  pounds  in  quantity, 
naphtha,  nitro-glycerine  or  other  explosives,  phosphorus,  or 
petroleum  or  any  of  its  products  of  greater  inflammability 
(26)  than  kerosene  oil  of  the  Wisconsin  standard  (which  last 
may  be  used  for  lights  and  kept  for  sale  according  to  law  but 
in  (27)  quantities  not  exceeding  five  barrels,  provided  it  be 
drawn  and  lamps  filled  by  daylight  or  at  a  distance  not  less  than 
ten  feet  from  (28)  artificial  light);  or  if  a  building  herein  de- 
Bcribed,  whether  intended  for  occupancy  by  owner  or  tenant,  be 
or  become  vacant  or  (29)  unoccupied  and  so  remain  for  ten  days 
and  continuing  until  the  time  of  the  fire. 

(30)  This  company  shall  not  be  liable  for  loss  caused  directly 
or  indirectly  by  invasion,  insurrection,  riot,  civil  war  or  com- 
motion, or  military  (31)  or  usurped  power,  or  by  order  of  any 
civil  authority;  or  by  theft;  or  by  neglect  of  the  insured  to  use 
all  reasonable  means  to  (32)  save  and  preserve  the  property  at 
and  after  a  fire  or  when  the  property  is  endangered  by  fire  in 
neighboring  premises;  or  (unless  (33)  fire  ensues,  and,  in  that 
event,  for  the  damage  by  fire  only)  by  explosion  of  any  kind, 
or  lightning;  but  liability  for  direct  damage  (34)  by  lightning 
may  be  assumed  by  specific  agreement  hereon. 

(35)  If  a  building  or  any  part  thereof  fall,  except  as  the  re- 
sult of  fire,  all  insurance  by  this  policy  on  such  building  or  its 
contents  (36)  shall  immediately  cease. 

(37)  This  company  shall  not  be  liable  for  loss  to  accounts, 
bills,  currency,  deeds,  evidences  of  debt,  money,  notes,  or  securi- 
ties; nor,  (38)  unless  liability  is  specifically  assumed  hereon,  for 
loss  to  awnings,  bullion,  casts,  curiosities,  drawings,  dies,  imple- 
ments, jewels,  (39)  manuscripts,  medals,  models,  patterns, 
pictures,  scientific  apparatus,  signs,  store  or  office  furniture  or 
fixtures,  sculpture,  tools,  or  (40)  property  held  on  storage  or 
for  repairs;  nor,  beyond  the  actual  value  destroyed  by  fire,  for 
loss  occasioned  by  ordinance  or  law  (41)  regulating  construction 
or  repair  of  buildings,  or  by  interruption  of  business,  manu- 
facturing processes,  or  otherwise ;  nor  for  any  (42)  greater  pro- 
portion of  the  value  of  plate  glass,  frescoes,  and  decorations 
than  that  which  this  policy  shall  bear  to  the  whole  insurance 
(43)  on  the  building  described. 
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(44)  If  an  application,  survey,  plan  or  description  of  prop- 
erty be  referred  to  in  this  policy  it  shall  be  a  part  of  this  con- 
tract and  a  (45)  warranty  by  the  insured. 

(46)  This  policy  may  by  a  renewal  be  continued  under  the 
original  stipulations,  in  consideration  of  premium  for  the  re- 
ft newed  term,  (47)  provided  that  any  increase  of  hazard  must  be 
made  known  to  this  company  at  the  time  of  renewal  or  thia 
policy  shall  be  void. 

(48)  This  policy  shall  be  canceled  at  any  time  at  the  request 
of  the  insured;  or  by  the  company  by  giving  five  days*  notice 
of  such  (49)  cancellation.  Unless  during  a  time  in  which  the 
hazard  shall  be  increased  solely  by  the  act  of  God,  and  in  such 
case  and  during  (50)  such  time  of  such  increase  of  hazard  the 
company  shall  not  cancel  this  policy  except  upon  sixty  days' 
notice  of  such  cancellation  (51)  without  the  consent  of  the 
assured.  If  this  policy  shall  be  canceled  as  hereinbefore  pro- 
vided, or  become  void  or  cease,  the  premium  (52)  having  been 
actually  paid,  the  unearned  portion  shall  be  returned  on  sur- 
render of  this  policy  or  last  renewal,  this  company  (53)  retain- 
ing the  customary  short  rate;  except  that  when  this  policy  is 
canceled  by  this  company  by  giving  notice  it  shall  retain 
(54)  only  the  pro  rata  premium. 

(55)  If,  with  the  consent  of  this  company,  an  interest  under 
this  policy  shall  exist  in  favor  of  a  mortgagee  or  of  any  person 
or  corporation  (56)  having  an  interest  in  the  subject  of  insur- 
ance other  than  the  interest  of  the  insured  as  described  herein, 
the  conditions  (57)  hereinbefore  contained  shall  apply  in  the 
manner  expressed  in  such  provisions  and  conditions  of  insurance 
relating  to  such  interest  (58)  as  shall  be  written  upon,  attached, 
or  appended  hereto. 

(59)  If  property  covered  by  this  policy  is  so  endangered  by 
fire  as  to  require  removal  to  a  place  of  safety,  and  is  so  removed, 
that  (60)  part  of  this  policy  in  excess  of  its  proportion  of  any 
loss  and  of  the  value  of  property  remaining  in  the  original 
location,  shall,  for  (61)  the  ensuing  five  days  only,  cover  the 
property  so  removed  in  the  new  location;  if  removed  to  more 
than  one  location,  such  excess  (62)  of  this  policy  shall  cover 
therein  for  such  five  days  in  the  proportion  that  the  value  in 
any  one  such  new  location  bears  to  the  (63)  value  in  all  such  new 
locations;  but  this  company  shall  not,  in  any  case  of  removal, 
whether  to  one  or  more  locations,  be  liable  (64)  beyond  the 
proportion  that  the  amount  hereby  insured  shall  bear  to  the 
total  insurance  on  the  whole  property  at  the  time  of  fire, 
(65)  whether  the  same  cover  in  new  location  or  not. 

(66)  If  fire  occur  the  insured  shall  give  immediate  notice  of 
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any  loss  thereby  in  writing  to  this  company,  protect  the  prop- 
erty from  (67)  further  damage,  forthwith  separate  the  damaged 
and  undamaged  personal  property,  put  it  in  the  best  possible 
order,  make  a  complete  (68)  inventory  of  the  same,  stating  the 
quantity  and  cost  of  each  article  and  the  amount  claimed 
thereon;  and,  within  sixty  days  (69)  jifter  the  fire,  unless  such 
time  is  extended  by  agreement  with  the  company  through  the 
local  agent,  or  any  other  authorized  agent  (70)  or  any  adjuster 
acting  for  such  company  concerning  such  loss,  shall  render  a 
statement  to  this  company,  signed  and  sworn  to  by  (71)  said 
insured,  stating  the  knowledge  and  belief  of  the  insured  as  to 
the  time  and  origin  of  the  fire;  the  interest  of  the  insured  and 
(72)  of  all  others  in  the  property;  the  cash  value  of  each  item 
thereof  and  the  amount  of  loss  thereon;  all  incumbrances 
thereon;  all  (73)  other  insurance,  whether  valid  or  not,  cover- 
ing any  of  said  property;  and  a  copy  of  all  the  descriptions  and 
schedules  in  all  policies,  (74)  any  changes  in  the  title,  use,  occu- 
pation, location,  possession,  or  exposures  of  said  property  since 
the  issuing  of  this  policy,  (75)  by  whom  and  for  what  purpose 
any  building  herein  described  and  the  several  parts  thereof  were 
occupied  at  the  time  of  fire;  and  (76)  shall  furnish,  if  required, 
verified  plans  and  specifications  of  any  building,  fixtures,  or 
machinery  destroyed  or  damaged;  and  shall  (77)  also,  if  re- 
quired, furnish  a  certificate  of  a  magistrate  or  notary  public 
residing  in  the  county  where  the  insured  property  is  (78)  lo- 
cated (not  interested  in  the  claim  as  a  creditor  or  otherwise,  nor 
related  to  the  insured)  stating  that  he  has  examined  the  circum- 
stances (79)  and  believes  the  insured  has  honestly  sustained  loss 
to  the  amount  that  such  magistrate  or  notary  public  shall 
certify. 

(80)  The  insured,  as  often  as  required,  shall  exhibit  to  any 
person  designated  by  this  company  all  that  remains  of  any  prop- 
erty (81)  herein  described,  and  submit  to  examinations  all  un- 
der oath  by  any  person  named  by  this  company,  and  subscribe 
the  same;  and,  (82)  as  often  as  required,  shall  produce  for  ex- 
amination all  books  of  account,  bills,  invoices,  and  other  vouch- 
ers, or  certified  copies  (83)  thereof  if  originals  be  lost,  at  such 
reasonable  place  as  may  be  designated  by  this  company  or  its 
representative,  and  flhall  permit  (84)  extracts  and  copies  thereof 
to  be  made. 

(85)  In  the  event  of  disagreement  in  the  amount  of  loss  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent 
and  (86)  disinterested  appraisers,  who  shall  be  residents  of  this 
state  unless  otherwise  agreed  by  the  parties  hereto;  the  insured 
and  this  (87)  company  each  selecting  one,  within  thirty-five 
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days  after  the  mailing  of  proof  of  loss  to  said  company^  aa 
herein  stated^  and  in  (88)  ease  either  party  fails  to  select  an 
appraiser  within  such  time  the  other  appraiser  and  the  umpire 
selected^  as  herein  provided^  (89)  may  act  as  a  hoard  of  ap- 
praisers^ and  whatever  award  they  shall  find  shall  he  as  hinding 
as  though  the  two  appraisers  had  heen  (90)  chosen;  and  the 
two  so  chosen  shall  first  select  a  competent  and  disinterested 
umpire^  provided  that  if  after  five  days  the  two  appraisers 
(91)  cannot  agree  on  such  an  umpire,  the  presiding  judge  of 
the  circuit  court  of  the  county  wherein  the  loss  occurs  may 
appoint  (92)  such  an  umpire,  upon  application  of  either  party 
in  writing  by  giving  five  days*  notice  thereof  in  writing  to  the 
other  party.  (93)  Unless  within  thirty  days  after  proof  of  the 
loss  has  heen  mailed  to  the  company,  either  party,  the  assured 
or  the  company,  shall  (94)  have  notified  the  other  in  writing 
that  such  party  demands  an  appraisal,  such  right  of  an  ap- 
praisal shall  be  waived;  the  appraisers  (95)  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately  sound  value 
and  damage,  and,  failing  to  agree,  shall  submit  (96)  their  dif- 
ferences to  the  umpire;  and  the  award  in  writing  of  any  two 
shall  determine  the  amount  of  such  loss;  the  parties  (97)  thereto 
shall  pay  the  appraiser  respectively  selected  by  them  and  shall 
bear  equally  the  expenses  of  the  appraisal  and  umpire. 

(98)  This  company  shall  not  be  held  to  have  waived,  except 
as  above  expressly  provided  for,  any  provision  or  condition  of 
this  policy  (99)  or  any  forfeiture  thereof  by  any  requirement, 
act,  or  proceeding  on  its  part  relating  to  the  appraisal  or  to  any 
examination  herein  (100)  provided  for;  and  the  loss  shall  be- 
come payable  sixty  days  after  the  notice  and  proof  of  the  loss 
herein  required  have  been  received  (101)  by  this  company. 

(102)  This  company  shall  not  be  liable  under  this  policy  for 
a  greater  proportion  of  any  loss  on  the  described  property,  or 
for  loss  (103)  by  and  expense  of  removal  from  premises  en- 
dangered by  fire,  than  the  amount  hereby  insured  shall  bear  to 
the  whole  insurance,  (104)  whether  valid  or  not,  or  by  solvent 
or  insolvent  insurers,  covering  such  property,  and  the  extent  of 
the  application  of  the  insurance  (105)  under  this  policy  or  of 
the  contribution  to  be  made  by  this  company  in  case  of  loss, 
may  be  provided  for  by  agreement  or  (106)  condition  written 
hereon  or  attached  or  appended  hereto.  Liability  for  reinsur- 
ance shall  be  as  specifically  agreed  hereon. 

(107)  If  this  company  shall  claim  that  the  fire  was  caused  by 
the  act  or  neglect  of  any  person  or  corporation,  private  or 
municipal,  (108)  this  company  shall,  on  payment  of  the  loss,  be 
subrogated  to  the  extent  of  such  payment  to  all  right  of  re- 
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covery  by  the  insured  (109)  for  the  loss  resulting  therefrom, 
and  such  right  shall  be  assigned  to  this  company  by  the  in- 
sured on  receiving  such  payment. 

(110)  Wherever  in  this  policy  the  word  "insured"  occurs,  it 
shall  be  held  to  include  the  legal  representative  of  the  insured, 
and  (111)  wherever  the  word  "  loss  "  occurs,  it  shall  be  deemed 
the  equivalent  of  "  loss  or  damage." 

(112)  If  this  policy  be  made  by  a  mutual  or  other  company 
having  special  regulations  lawfully  applicable  to  its  organiza- 
tion, membership,  (113)  policies  or  contracts  of  insurance,  such 
regrilations  shall  apply  to  and  form  a  part  of  this  policy  as  the 
same  may  be  (114)  written  or  printed  upon,  attached,  or 
appended  hereto. 

This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  indorsed  hereon  or  added 
hereto,  and  no  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions  unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall  any  privilege  or  per- 
mission affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached.  Up  to 
the  time  of  the  delivery  of  this  policy  to  assured,  in  all  trans- 
actions relating  to  this  policy  or  to  the  property  herein  insured, 
between  the  assured  and  any  agent  of  the  company,  knowledge 
of  the  agent  shall  be  knowledge  of  the  company;  and  in  all 
transactions  relating  to  the  subject  of  insurance,  between  the 
insured  and  any  agent  of  the  company  after  loss,  knowledge  of 
the  agent  shall  be  knowledge  of  the  company. 

This  policy  shall  not  he  valid  until  countersigned  by  the  duly 
authorized  agent  of  the  company,  at 

In  witness  whereof,  this  company  has  executed  and  attested 
these  presents  this day  of ,  190. .. 

THE INSUEANCE  COMPAITY,  by 

Countersigned  at ,  this day  of , 

190. .  ,  Agent. 

32 
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MAINE  STANDARD  POLICY. 
No $. 


INSUEANCE  COMPANY  OF 


This  company  shall  not  be  liable  beyond  the  actual  value  of 
the  insured  property  at  the  time  any  loss  or  damage  happens. 

Ik  Consideration  of Dollars^  to  it  paid  by  the 

insured,  hereinafter  named,  the  receipt  whereof  is  hereby 
acknowledged,  does  insure and legal  repre- 
sentatives against  loss  or  damage  by  fire,  to  the  amount  of 
dollars. 


Bills  of  exchange,  notes,  accounts,  evidences  and  securities 
of  property  of  every  kind,  books,  wearing  apparel,  plate,  money> 
jewels,  medals,  patterns,  models,  scientific  cabinets  and  col- 
lections, paintings,  sculpture  and  curiosities  are  not  included 
in  said  insured  property,  unless  specially  mentioned. 

Said  property  is  insured  for  the  term  of ,  begin- 
ning on  the day  of ,  in  the  year  nineteen 

hundred  and ,  at  noon,  and  continuing  until  the 

day  of ,  in  the  year hundred  and , 

at  noon,  against  all  loss  or  damage  by  fibe  originating  from 
any  cause  except  invasion,  foreign  enemies,  civil  commotions, 
riots,  or  any  military  or  usurped  power  whatever;  the  amount 
of  said  loss  or  damage  to  be  estimated  according  to  the  actual 
value  of  the  insured  property  at  the  time  when  such  loss  or 
damage  happens,  but  not  to  include  loss  or  damage  caused  by 
explosions  of  any  kind  unless  fire  ensues,  and  then  to  include 
that  caused  by  fire  only. 

This  policy  shall  be  void  if  any  material  fact  or  circumstance 
stated  in  writing  has  not  been  fairly  represented  by  the  in- 
sured,—  or  if  the  insured  now  has  or  shall  hereafter  make  any 
other  insurance  on  the  said  property  without  the  assent  in  writ- 
ing or  in  print  of  the  company, —  or  if,  without  such  assent, 
the  said  property  shall  be  removed,  except  that,  if  such  removal 
shall  be  necessary  for  the  preservation  of  the  property  from 
fire,  this  policy  shall  be  valid  without  such  assent  for  five  days 
thereafter, —  or  if,  without  such  assent,  the  situation  or  cir- 
cumstances affecting  the  risk  shall,  by  or  with  the  knowledge, 
advice,  agency  or  consent  of  the  insured,  be  so  altered  as  to 
cause  an  increase  of  such  risks,  or  if,  without  such  assent,  the 
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said  property  shall  be  sold,  or  this  policy  assigned,  or  if  the 
premises  hereby  insured  shall  become  vacant  by  the  removal  of 
the  owner  or  occupant,  and  so  remain  vacant  for  more  than 
thirty  days  without  such  assent,  or  if  it  be  a  manufacturing 
establishment,  running  in  whole  or  in  part  extra  time,  except 
that  such  establishments  may  run  in  whole  or  in  part  extra 
hours  not  later  than  nine  o'clock  p.  m.,  or  if  such  establish- 
ments shall  cease  operation  for  more  than  thirty  days  without 
permission  in  writing  indorsed  hereon,  or  if  the  insured  shall 
make  any  attempt  to  defraud  the  company,  either  before  or 
after  the  loss, —  or  if  gunpowder  or  other  articles  subject  to 
legal  restriction  shall  be  kept  in  quantities  or  manner  different 
from  those  allowed  or  prescribed  by  law, —  or  if  camphene, 
benzine,  naphtha,  or  other  chemical  oils  or  burning  fluids  shall 
be  kept  or  used  by  the  insured  on  the  premises  insured,  except 
that  what  is  known  as  refined  petroleum,  kerosene  or  coal-oil 
may  be  used  for  lighting,  and  in  dwelling-houses,  kerosene  oil 
stoves  may  be  used  for  domestic  purposes  —  to  be  filled  when 
cold,  by  daylight  and  with  oil  of  lawful  fire  test  only. 

If  the  insured  property  shall  be  exposed  to  loss  or  damage 
by  fire,  the  insured  shall  make  all  reasonable  exertions  to  save 
and  protect  the  same. 

In  case  of  any  loss  or  damage  under  this  policy,  a  statement 
in  writing,  signed  and  sworn  to  by  the  insured,  shall  be  forth- 
with* rendered  to  the  company,  setting  forth  the  value  of  the 
property  insured,  the  interest  of  the  insured  therein,  all  other 
insurance  thereon,  in  detail,  the  purposes  for  which  and  the 
persons  by  whom  the  building  insured,  or  containing  the  prop- 
erty insured,  was  used,  and  the  time  at  which  and  manner  in 
which  the  fire  originated,  so  far  as  known  to  the  insured.  The 
company  may  also  examine  the  books  of  account  and  vouchers 
of  the  insured,  and  make  extracts  from  the  same. 

In  case  of  any  loss  or  damage,  the  company,  within  sixty 
days  after  the  insured  shall  have  submitted  a  statement,  as  pro- 
vided in  the  preceding  clause,  shall  either  pay  the  amoimt  for 
which  it  shall  be  liable,  which  amount  if  not  agreed  upon  shall 
be  ascertained  by  award  of  referees  as  hereinafter  provided,  or 
replace  the  property  with  other  of  the  same  kind  and  good- 
ness,—  or  it  may,  within  fifteen  days  after  such  statement  is 
submitted,  notify  the  insured  of  its  intention  to  rebuild  or  re- 
pair the  premises,  or  any  portion  thereof  separately  insured  by 
this  policy,  and  shall  thereupon  enter  upon  said  premises  and 
proceed  to  rebuild  or  repair  the  same  with  reasonable  expedi- 
tion.    It  is  moreover  understood  that  there  can  be  no  abandon- 

♦  The  words  "  within  a  reasonable  time  "  substituted  for  "  forthwith," 
in  1905. 
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ment  of  the  property  insured  to  the  company,  and  that  the 
company  shall  not  in  any  case  be  liable  for  more  than  the  sum 
insured,  with  interest  thereon  from  the  time  when  the  loss  shall 
{become  payable,  as  above  provided. 

If  there  shall  be  any  otheb  insubange  on  the  property  in- 
sured, whether  prior  or  subsequent,  the  insured  shall  recover  on 
this  policy  no  greater  proportion  of  the  loss  sustained  than  the 
sum  hereby  insured  bears  to  the  whole  amount  insured  thereon. 
And  whenever  the  company  shall  pay  any  loss,  the  insured  shall 
assign  to  it,  to  the  extent  of  the  amount  so^paid,  all  rights  to 
recover  satisfaction  for  the  loss  or  damage  from  any  person, 
town,  or  other  corporation,  excepting  other  insurers;  or  the 
insured,  if  requested,  shall  prosecute  therefor  at  the  charge  and 
for  the  account  of  the  company. 

If  this  policy  shall  be  made  payable  to  a  mortgagee  of  the 
insured  real  estate,  no  act  or  default  of  any  person  other  than 
such  mortgagee  or  his  agents,  or  those  claiming  under  him, 
shall  affect  such  mortgagee's  right  to  recover  in  case  of  loss  on 
such  real  estate :  provided,  that  the  mortgagee  shall,  on  demand, 
pay  according  to  the  established  scale  of  rates  for  any  increase 
of  risks  not  paid  for  by  the  insured;  and  whenever  this  com- 
pany shall  be  liable  to  a  mortgagee  for  any  sum  for  loss  under 
this  policy,  for  which  no  liability  exists  as  to  the  mortgagor,  or 
owner,  and  this  company  shall  elect  by  itself,  or  with  others,  to 
pay  the  mortgagee  the  full  amount  secured  by  such  mortgage, 
then  the  mortgagee  shall  assign  and  transfer  to  the  companies 
interested,  upon  such  payment,  the  said  mortgage,  together  with 
the  note  and  debt  thereby  secured. 

This  policy  may  be  ganoeled  at  any  time  at  the  request  of 
the  insured,  who  shall  thereupon  be  entitled  to  a  return  of  the 
portion  of  the  above  premium  remaining,  after  deducting  the 
customary  monthly  short  rates  for  the  time  this  policy  shall 
have  been  in  force.  The  company  also  reserves  the  right,  after 
giving  written  notice  to  the  insured,  and  to  any  mortgagee  to 
whom  this  policy  is  made  payable,  and  tendering  to  the  insured 
a  ratable  proportion  of  the  premium,  to  cancel  this  policy  as  to 
all  risks  subsequent  to  the  expiration  of  ten  days  from  such 
notice,  and  no  mortgagee  shall  then  have  the  right  to  recover 
as  to  such  risks. 

In  case  of  loss  under  this  policy  and  a  failure  of  the  parties 
to  agree  as  to  the  amount  of  loss,  it  is  mutually  agreed  that  the 
amount  of  such  loss  shall  be  referred  to  three  disinterested  men, 
the  company  and  the  insured  each  choosing  one  out  of  three 
persons  to  be  named  by  the  other,  and  the  third  being  selected 
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by  the  two  so  chosen;  the  award  in  writing  by  a  majority  of  the 
referees  shall  be  conclusiye  and  final  upon  the  parties  as  to  the 
amount  of  loss  or  damage,  and  such  reference  unless  waived  by 
the  parties  shall  be  a  condition  precedent  to  any  right  of  action 
in  law  or  equity  to  recover  for  such  loss;  but  no  person  shall  be 
chosen  or  act  as  a  referee,  against  the  objection  of  either  party, 
who  has  acted  in  a  like  capacity  within  four  months. 

No  suit  or  action  against  this  company  for  the  recovery  of 
any  claim  by  virtue  of  this  policy  shall  be  sustained  in  any 
court  of  law  or  equity  in  this  state  unless  commenced  within 
two  years  from  the  time  the  loss  occurred. 

This  policy  shall  not  be  valid  until  countersigned  by  the  duly 
authorized  agent  of  the  company,  at 

In  witness  whereof,  the  said  company  has  caused  this  policy 

to  be  signed  by  its  managers  at  their  oj£ce,  in ,  this 

day  of ,  190.. 


THE INSUEANCE  COMPANY,  bt 


Countersigned  at ,  this day  of 

190..  , 

Agent. 

MASSACHUSETTS  STANDARD  POLICY. 

No $ 

INSURANCE  COMPANY  OF 


This  company  shall  not  be  liable  beyond  the  actual  value  of 
the  insured  property  at  the  time  any  loss  or  damage  happens. 

In  Consideration  of Dollaks,  to  it  paid  by  the 

insured,  hereinafter  named,  the  receipt  whereof  is  hereby 
acknowledged,  does  insure and legal  repre- 
sentatives against  loss  or  damage  by  fire,  to  the  amount  of 
dollars. 


Bills  of  exchange,  ni;tes,  accounts,  evidences  and  securities 
of  property  of  every  kind,  books,  wearing  apparel,  plate,  money, 
jewels,  medals,  patterns,  models,  scientific  cabinets  and  col- 
lections, paintings,  sculpture  and  curiosities  are  not  included 
in  said  insured  property,  unless  specially  mentioned. 

Said  property  is  insured  for  the  term  of ,  begin- 
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ning  on  the day  of ,  in  the  year  nineteen 

hundred  and ,  at  noon,  and  continuing  until  the 

day  of ,  in  the  year hundred  and , 

at  noon,  against  all  loss  or  damage  by  fire  originating  from 
any  cause  except  invasion,  foreign  enemies,  civil  commotions, 
riots,  or  any  military  or  usurped  power  whisitever;  the  amount 
of  said  loss  or  damage  to  be  estimated  according  to  the  actual 
value  of  the  insured  property  at  the  time  when  such  loss  or 
damage  happens,  but  not  to  include  loss  or  damage  caused  by 
explosions  of  any  kind  unless  fire  ensues,  and  then  to  include 
that  caused  by  fire  only. 

This  policy  shall  be  void  if  any  material  fact  or  circumstance 
stated  in  writing  has  not  been  fairly  represented  by  the  in- 
sured, —  or  if  the  insured  now  has  or  shall  hereafter  make  anv 
Other  insurance  on  the  said  property  without  the  assent  in  writ- 
ing or  in  print  of  the  company, —  or  if,  without  such  assent, 
the  said  property  shall  be  removed,  except  that,  if  such  removal 
shall  be  necessary  for  the  preservation  of  the  property  from 
fire,  this  policy  shall  be  valid  without  such  assent  for  five  days 
thereafter, —  or  if,  without  such  assent,  the  situation  or  cir- 
cumstances affecting  the  risk  shall,  by  or  with  the  knowledge, 
advice,  agency  or  consent  of  the  insured,  be  so  altered  as  to 
cause  an  increase  of  such  risks,  or  if,  without  such  assent,  the 
said  property  shall  be  sold,  or  this  policy  assigned,  or  if  the 
premises  hereby  insured  shall  become  vacant  by  the  removal  of 
the  owner  or  occupant,  and  so  remain  vacant  for  more  than 
thirty  days  without  such  assent,  or  if  it  be  a  manufacturing 
establishment,  running  in  whole  or  in  part  extra  time,  except 
that  such  establishments  may  run  in  whole  or  in  part  extra 
hours  not  later  than  nine  o'clock  p.  ic.,  or  if  such  establish- 
ments shall  cease  operation  for  more  than  thirty  days  without 
permission  in  writing  indorsed  hereon,  or  if  the  insured  shall 
make  any  attempt  to  defraud  the  company,  either  before  or 
after  the  loss, —  or  if  gunpowder  or  other  articles  subject  to 
legal  restriction  shall  be  kept  in  quantities  or  manner  different 
from  those  allowed  or  prescribed  by  law, —  or  if  camphene, 
benzine,  naphtha,  or  other  chemical  oils  or  burning  fluids  shall 
be  kept  or  used  by  the  insured  on  the  premises  insured,  except 
that  what  is  known  as  refined  petroleum,  kerosene  or  coal-oil 
may  be  used  for  lighting,  and  in  dwelling-houses,  kerosene  oil 
stoves  may  be  used  for  domestic  purposes — io  be  filled  when 
cold,  by  daylight  and  with  oil  of  lawful  fire  test  only. 

If  the  insured  property  shall  be  exposed  to  loss  or  damage 
by  fire,  the  insured  shall  make  all  reasonable  exertions  to  save 
and  protect  the  same. 
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In  case  of  any  loss  or  damage  under  this  policy^  a  statement 
in  writing,  signed  and  sworn  to  by  the  insured,  shall  be  forth- 
with rendered  to  the  company,  setting  forth  the  value  of  the 
property  insured,  the  interest  of  the  insured  therein,  all  other 
insurance  thereon,  in  detail,  the  purposes  for  which  and  the 
persons  by  whom  the  building  insured,  or  containing  the  prop- 
erty insured,  was  used,  and  the  time  at  which  and  manner  in 
which  the  fire  orijginated,  so  far  as  known  to  the  insured.  The 
company  may  also  examine  the  books  of  account  and  vouchers 
of  the  insured,  and  make  extracts  from  the  same. 

In  case  of  any  loss  or  damage,  the  company,  within  sixty 
days  after  the  insured  shall  have  submitted  a  statement,  as  pro- 
vided in  the  preceding  clause,  shall  either  pay  the  amount  for 
which  it  shall  be  liable,  which  amount  if  not  agreed  upon  shall 
be  ascertained  by  award  of  referees  as  hereinafter  provided,  or 
replace  the  property  with  other  of  the  same  kind  and  good- 
ness,—  or  it  may,  within  fifteen  days  after  such  statement  is 
submitted,  notify  the  insured  of  its  intention  to  rebuild  or  re- 
pair the  premises,  or  any  portion  thereof  separately  insured  by 
this  policy,  and  shall  thereupon  enter  upon  said  premises  and 
proceed  to  rebuild  or  repair  the  same  with  reasonable  expedi- 
tion. It  is  moreover  understood  that  there  can  be  no  abandon- 
ment of  the  property  insured  to  the  company,  and  that  the 
company  shall  not  in  any  case  be  liable  for  more  than  the  sum 
insured,  with  interest  thereon  from  the  time  when  the  loss  shall 
become  payable,  as  above  provided. 

If  there  shall  be  any  other  insurance  on  the  property  in- 
sured, whether  prior  or  subsequent,  the  insured  shall  recover  on 
this  policy  no  greater  proportion  of  the  loss  sustained  than  the 
sum  hereby  insured  bears  to  the  whole  amount  insured  thereon. 
And  whenever  the  company  shall  pay  any  loss,  the  insured  shall 
assign  to  it,  to  the  extent  of  the  amount  so  paid,  all  rights  to 
recover  satisfaction  for  the  loss  or  damage  from  any  person, 
town,  or  other  corporation,  excepting  other  insurers;  or  the 
insured,  if  requested,  shall  prosecute  therefor  at  the  charge  and 
for  the  account  of  the  company. 

If  this  policy  shall  be  made  payable  to  a  mortgagee  of  the 
insured  real  estate,  no  act  or  default  of  any  person  other  than 
such  mortgagee  or  his  agents,  or  those  claiming  under  him, 
shall  affect  such  mortgagee's  right  to  recover  in  case  of  loss  on 
such  real  estate :  provided,  that  the  mortgagee  shall,  on  demand, 
pay  according  to  the  established  scale  of  rates  for  any  increase 
of  risks  not  paid  for  by  the  insured;  and  whenever  this  com- 
pany shall  be  liable  to  a  mortgagee  for  any  sum  for  loss  under 
this  policy,  for  which  no  liability  exists  as  to  the  mortgagor,  or 
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owner,  and  this  company  shall  elect  by  itself,  or  with  others,  to 
pay  the  mortgagee  the  full  amount  secured  by  such  mortgage, 
then  the  mortgagee  shall  assign  and  transfer  to  the  companies 
interested,  upon  such  payment,  the  said  mortgage,  together  with 
the  note  and  debt  thereby  secured. 

This  policy  may  be  canceled  at  any  time  at  the  request  of 
the  insured,  who  shall  thereupon  be  entitled  to  a  return  of  the 
portion  of  the  above  premium  remaining,  after  deducting  the 
customary  monthly  short  rates  for  the  time  this  policy  shall 
have  been  in  force.  The  company  also  reserves  the  right,  after 
giving  written  notice  to  the  insu^d,  and  to  any  moi^ee  to 
whom  this  policy  is  made  payable,  and  tendering  to  the  insured 
a  ratable  proportion  of  the  premium,  to  cancel  this  policy  as  to 
all  risks  subsequent  to  the  expiration  of  ten  days  from  such 
notice,  and  no  mortgagee  shall  then  have  the  right  to  recover 
as  to  such  risks. 

In  case  of  loss  under  this  policy  and  a  failure  of  the  parties 
to  agree  as  to  the  amount  of  loss,  it  is  mutually  agreed  that  the 
amount  of  such  loss  shall  be  referred  to  three  disinterested  men, 
the  company  and  the  insured  each  choosing  one  out  of  three 
persons  to  be  named  by  the  other,  and  the  third  being  selected 
by  the  two  so  chosen;  the  award  in  writing  by  a  majority  of  the 
referees  shall  be  conclusive  and  final  upon  the  parties  as  to  the 
amount  of  loss  or  damage,  and  such  reference  unless  waived  by 
the  parties  shall  be  a  condition  precedent  to  any  right  of  action 
in  lau>  or  equity  to  recover  for  such  loss;  but  no  person  shall  be 
chosen  or  act  as  referee,  against  the  objection  of  either  party, 
who  has  acted  in  a  like  capacity  within  four  months. 

No  suit  or  action  against  this  company  for  the  recovery  of 
any  claim  by  virtue  of  this  policy  shall  be  sustained  in  any 
court  of  law  or  equity  in  this  Commonwealth  unless  com- 
menced within  two  years  from  the  time  the  loss  occurred. 

This  policy  shall  not  he  valid  until  countersigned  by  the  duty 
authorized  agent  of  the  company,  at 

In   witness   whereof,    the   said    INSURANCE 

COMPANY  has  caused  this  policy  to  be  signed  by  its  managers 

at  their  oflBce,  in ,  this day  of , 

190.. 


THE INSURANCE  COMPANY,  by 


Countersigned  at ,  this day  of 

190..  , 

Agent 
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MINNESOTA  STANDARD  POLICY. 
No $ 


INSTJBANCE  COMPANY  OP 


In  Consideration  op Dollars,  to  be  paid  by  the 

insured,  hereinafter  named,  the  receipt  whereof  is  hereby 
acknowledged,  does  insnre and legal  repre- 
sentatives against  loss  or  damage  by  fire,  to  the  amount  of 
dollars. 


Bills  of  exchange,  notes,  accounts,  evidence  and  securities  of 
property  of  every  kind,  books,  wearing  apparel,  plate,  money, 
jewels,  metals,  patterns,  models,  scientific  cabinets  and  collec- 
tions, paintings,  sculpture  and  curiosities  are  not  included  in 
said  insured  property,  unless  specially  mentioned. 

(1)  Said  property  is  insured  for  the  term  of be- 
ginning on  the day  of ,  in  the  year  nineteen 

(2)  hundred  and  ,  at  noon,  and  continuing  until 

the   day  of in  the  year  nineteen  hundred 

and  (3) ,  at  noon,  against  all  loss  or  damage  by  fire 

originating  from  any  cause  except  invasion,  foreign  enemies^ 
civil  commotions,  riots  or  any  military  or  usurped  power  what- 
ever; (4)  the  amount  of  said  loss  or  damage  to  be  estimated 
according  to  the  actual  value  of  the  insured  property  at  the 
time  when  such  loss  or  damage  happens,  except  in  case  of  total 
loss  on  buildings,  but  not  to  (5)  include  loss  or  damage  caused 
by  explosion  of  any  kind  imless  fire  ensues,  and  then  to  include 
that  caused  by  fire  only. 

(6)  The  policy  shall  be  void  if  any  material  fact  or  circum- 
stance stated  in  writing  has  not  been  fairly  represented  (7)  by 
the  insured,  or  if  the  assured  now  has  or  shall  hereafter  make 
any  other  insurance  on  the  said  (8)  property  without  the  assent 
of  the  company,  or  if  without  such  assent  the  property  shall  be 
removed,  (9)  except  that,  if  such  removal  shall  be  necessary  for 
the  preservation  of  the  property  from  fire,  this  policy  shall 
(10)  be  valid  without  such  assent  for  five  days  thereafter,  or  if, 
without  such  assent,  the  situation  or  circumstances  (11)  affect- 
ing the  risk,  shall,  by  or  with  the  knowledge,  advice,  agency  or 
consent  of  insured,  be  so  altered  so  as  (12)  to  cause  an  increase 
of  such  risks,  or  if,  without  such  assent,  the  property  shall  be 
sold  or  this  policy  assigned,  (13)  or  if  the  premises  hereby  in- 
sured shall  become  vacant  by  the  removal  of  the  owner  or  occu- 
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pant,  and  so  remain  (14)  vacant  for  more  than  thirty  (30)  daya 
without  such  assent,  or  if  it  be  a  manufacturing  establishment 
running  in  (15)  whole  or  in  part  extra  time,  except  that  such 
establishment  may  run  in  whole  or  in  part  extra  hours  not  later 
(16)  than  nine  (9)  o'clock  r.  m.,  or  if  such  establishment  shall 
cease  operation  for  more  than  thirty  (30)  days  without  (17)  per- 
mission in  writing  indorsed  hereon,  or  if  the  insured  shall  make 
any  attempt  to  defraud  the  company,  either  (18)  before  or  after 
the  loss,  or  if  gunpowder  or  other  articles  subject  to  legal  re- 
strictions shall  be  kept  in  quantities  (19)  or  manner  different 
from  those  allowed  or  prescribed  by  law,  or  if  camphene,  benzine, 
naphtha  or  other  (20)  chemical  oils  or  burning  fluids  shall  be 
kept  or  used  by  the  insured  on  the  premises  insured,  except 
that  (21)  what  is  known  as  refined  petroleum,  kerosene  or  coal 
oil  may  be  used  for  lighting,  and  in  dwelling-houses  (22)  kero- 
sene oil  stoves  may  be  used  for  domestic  purposes,  to  be  filled 
when  cold,  by  daylight,  and  with  oil  of  (23)  lawful  fire  test  only. 

(24)  If  the  insured  property  shall  be  exposed  to  loss  or  dam- 
age by  fire-,  the  insured  shall  make  all  reasonable  (25)  exertions 
to  save  and  protect  the  same. 

(26)  In  case  of  any  loss  or  dama^^e  imder  this  policy,  a  state- 
ment  in  writing,  signed  and  sworn  to  by  the  (27)  insured,  shall 
be  forthwith  rendered  to  the  company,  setting  forth  the  value 
of  the  property  insured,  except  (28)  in  case  of  total  loss  on 
buildings  the  value  of  said  buildings  need  not  be  stated,  the 
interest  of  the  insured  (29)  therein,  all  other  insurance  thereon 
in  detail,  the  purposes  for  which  and  the  persons  by  whom  the 
building  (30)  insured,  or  containing  the  property  insured,  was 
used,  and  the  time  at  which  and  manner  in  which  the  fire 
(31)  originated  so  far  as  known  to  the  insured.  The  company 
may  also  examine  the  books  of  account  and  vouchers  (32)  of 
the  insured,  and  make  extracts  from  the  same. 

(33)  In  case  of  any  loss  or  damage  the  company,  within  sixty 
(60)  days  after  the  insured  shall  have  submitted  (34)  a  state- 
ment as  provided  in  the  preceding  clause,  shall  either  pay  the 
amount  for  which  it  shall  be  liable,  which  (35)  amount,  if  not 
agreed  upon,  shall  be  ascertained  by  award  of  referees,  as  here- 
inafter provided,  or  replace  the  (36)  property  with  other  of  the 
same  kind  and  goodness,  or  it  may,  within  fifteen  (15)  days 
after  such  statement  is  (37)  submitted,  notify  the  insured  of  its 
intentions  to  rebuild  or  repair  the  premises  or  any  portion 
thereof  separately  (38)  insured  by  this  policy,  and  shall  there- 
upon enter  upon  said  premises  and  proceed  to  rebuild  or  repair 
the  (39)  same  with  reasonable  expedition. 


/ 
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(40)  It  is  moreover  understood  that  there  can  be  no  abandon- 
ment of  the  property  insured  to  the  company,  (41)  and  that  the 
company  shall  not  in  any  case  be  liable  for  more  than  the  sum 
insured,  with  interest  thereon  (42)  from  the  time  when  the  loss 
shall  become  payable,  as  above  provided. 

(43)  If  there  shall  be  any  other  insurance  on  the  property 
insured,  whether  prior  or  subsequent,  the  insured  (44)  shall 
recover  on  this  policy  no  greater  proportion  of  loss,  except  in 
case  of  total  loss  on  buildings,  sustained,  (45)  than  the  sum 
hereby  insured  bears  to  the  whole  amount  insured  thereon.  And 
whenever  the  company  shall  (46)  pay  any  loss,  the  insured  shall 
assign  to  it  to  the  extent  of  the  amount  so  paid  all  rights  to 
recover  satisfaction  (47)  for  the  loss  or  damage  from  any  per- 
son, town  or  other  corporation,  excepting  other  insurers;  or  the 
insured,  (48)  if  requested,  shall  prosecute  therefor  at  the  charge 
and  for  the  account  of  the  company. 

(49)  If  this  policy  shall  be  made  payable  to  a  mortgagee  of 
the  insured  real  estate,  no  act  or  default  of  any  (50)  person 
other  than  such  mortgagee  or  his  agents,  or  those  claiming 
under  him,  shall  affect  such  mortgagee's  (51)  right  to  recover 
in  case  of  loss  on  such  real  estate;  provided,  that  the  mortgagee 
shall,  on  demand,  pay  (52)  according  to  the  established  scale  of 
rates  for  any  increase  of  risks  not  paid  for  by  the  insured;  and 
whenever  (53)  this  company  shall  be  liable  to  a  mortgagee  for 
any  sum  for  loss  under  this  policy,  for  which  no  liability 
(54)  exists  as  to  the  mortgagor  or  owner,  and  this  company  shall 
elect  by  itself,  or  with  others,  to  pay  the  (55)  mortgagee  the 
full  amount  secured  by  such  mortgage,  then  the  mortgagee  shall 
assign  and  transfer  to  the  (56)  company  interested,  upon  such 
payment,  the  said  mortgage,  together  with  the  note  and  debts 
thereby  secured. 

(57)  This  policy  may  be  canceled  at  any  time  at  the  request 
of  the  insured,  who  shall  thereupon  be  entitled  (58)  to  a  return 
of  the  portion  of  the  above  premium  remaining,  after  deducting 
the  customary  monthly  short  rates  (59)  for  the  time  this  policy 
shall  have  been  in  force.  The  company  also  reserves  the  right, 
after  giving  written  (60)  notice  to  the  insured,  and  to  any  mort- 
gagee to  whom  this  policy  is  made  payable,  and  tendering  to 
the  insured  (61)  a  ratable  proportion  of  the  premium,  to  cancel 
this  policy  as  to  all  risks  subsequent  to  the  expiration  of  ten 
days  (62)  from  such  notice,  and  no  mortgagee  shall  then  have 
the  right  to  recover  as  to  such  risks. 

(63)  In  case  of  loss,  except  in  case  of  total  loss  on  buildings, 
under  this  policy  and  a  failure  of  the  parties  to  (64)  agree  as  to 
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the  amount  of  loss,  it  is  miitually  agreed  that  the  amoimt  of 
such  loss  shall  be  referred  to  three  (65)  disinterested  men,  the 
company  and  the  insured  each  choosing  one  out  of  three  per- 
sons to  be  named  by  the  (66)  other^  and  the  third  being  selected 
by  the  two  so  chosen;  the  award  in  writing  by  a  majority  of 
the  referees  (67)  shall  be  conclusive  and  final  upon  the  parties 
as  to  the  amount  of  loss  or  damage,  and  such  reference,  unless 
(68)  waived  by  the  parties,  shall  be  a  condition  precedent  to 
any  right  of  action  in  law  or  equity  to  recover  for  such  (69)  loss; 
but  no  person  shall  be  chosen  or  act  as  referee,  against  the 
objection  of  either  party,  who  has  acted  in  a  (70)  like  capacity 
within  four  months. 

(71)  Xo  suit  or  action  against  this  company  for  the  recovery 
of  any  claim  by  virtue  of  this  policy  shall  (72)  be  sustained  in 
any  court  of  law  or  equity  in  this  state  unless  commenced 
within  two  years  from  the  time  the  (73)  loss  occurred. 

This  policy  shall  not  be  valid  untU  countersigned  by  the  duly 
authorized  agent  of  the  company,  at 

In  witness  whereof,  the  said  company  has  caused  this  policy 

to  be  signed  by  its  managers,  at  their  office  in ,  this 

day  of ,  190.. 

THE INSURANCE  COMPANY,  by 


Countersigned  at ,  this day  of 

190..  , 

Agent. 


NEW  HAMPSHIRE  STANDARD  POLICY. 

No 


INSURANCE  COMPANY  OF 


In  Considebation  op Dollabs,  to  them  paid  by 

Premium.  ^^®  insured  hereinafter  named,  the  receipt  whereof 

is  hereby  acknowledged,  do  insure 

against  loss  or  damage  by  fire,  to  the  amount  of 

Amount.  Dollars. 


Property  In- 
sured. 


This  company  shall  not  be  liable  beyond  the  actual  value  of 
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the  insured  property  at  the  time  any*  loss  or  damage  happens, 
except  on  buildings  totally  destroyed,  in  which  case  the  full 
amount  of  the  limitation  shall  be  paid. 

Bills  of  exchange,  notes,  accounts,  evidences  and  securities  of 

property  of  every  kind,  books,  v^earing  apparel, 

S?CT^^b?poi-    Pl?te>.i»oney,  jewels,   medals,   patterns,  .models, 

ley.  scientific    cabinets    and    collections,    paintings, 

sculpture,  and  curiosities  are  not  included  in  said 
insured  property,  imless  specially  mentioned. 

Said  property  is  insured  for  the  term  of ,  be- 

Term.  gilding  on  the day  of ,  in  the 

year  nineteen  hundred  and ,  at  noon, 

and  continuing  until  the  day  of  ,  in  the 

year  nineteen  hundred  and   ,  at  noon,  against  all 

loss  or  damage  by  fire  originating  from  any  cause  except  in- 
Periis  Insured  vasiou,  foreign  enemies,  civil  commotions,  riots, 
against.  or  any  military  or  usurped  power  whatever;  the 

amount  of  said  loss  or  damage  to  be  estimated  according  to  the 
actual  value  of  the  insured  property  at  the  time  when  such  loss 
or  damage  happens,  except  on  buildings,  but  not  to  include  loss 
or  damage  caused  by  explosions  of  any  kind  unless  fire  ensues, 
and  then  to  include  that  caused  by  fire  only. 

This  policy  shall  be  void  if  any  material  fact  or  circum- 
stance stated  in  writing  has  not  been  fairly  represented  by  the 

insured:  or  if  the  insured,  at  the  time  of  any  loss, 
iS^poifcr*^'     has  any  other  insurance   on  the  said  property, 

without  the  assent  in  writing  or  in  print  of  the 
company;  or  if,  without  such  assent,  the  said  property  shall  be 
removed,  except  that,  if  such  removal  shall  be  necessary  for  the 
preservation  of  the  property  from  fire,  this  policy  shall  be  valid 
without  such  assent  for  five  days  thereafter;  or  if  the  insured 
shall  make  any  attempt  to  defraud  the  company,  either  before 
or  after  the  loss;  and  this  policy  shall  be  void  and  inoperative 
during  the  existence  or  continuance  of  the  acts  or  conditions  of 
things  stipulated  against,  as  follows:  if,  without  such  assent, 
the  situation  or  circumstances  affecting  the  risk  shall,  by  or 
with  the  knowledge,  advice,  agency,  or  consent  of  the  insured, 
be  so  altered  as  to  cause  an  increase  of  such  risk;  or  if,  without 
such  assent,  the  said  property  shall  be  sold,  or  this  policy  as- 
signed; or  if  the  premises  hereby  insured  shall  become  vacant 
by  the  removal  of  the  owner  or  occupant,  and  so  remain  vacant 
for  more  than  thirty  days  without  auch  assent;  or  if  it  be  a 
manufacturing  establishment  in  which  the  works  or  machinery 
are  operated  more  than  the  customary  or  legal  working  hours, 
or  all  night,  without  the  written  or  printed  assent  of  this  com- 
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pany  thereto;  except  that' permission  is  hereby  given  to  operate 
machinery,  extra  hours,  not  later  than  10  o'clock  p.  u.,  for  the 
purpose  of  equalizing  work,  a  competent  man,  other  than  the 
regular  watchman,  being  kept  in  charge  of  those  rooms  in 
which  shafting  and  belts  are  running,  but  where  the  machin- 
ery is  not  at  work:  or  if  such  establishment  shall  cease  opera- 
tion  for  more  than  thirty  days  without  perniissioix  in  writing 
indorsed  hereon;  or  if  gunpowder  or  other  articles  subject  to 
legal  restriction  shall  be  kept  in  quantities  or  manner  differ- 
erent  from  those  allowed  or  prescribed  by  law;  or  if  cam- 
phene,  benzine,  naphtha,  or  other  chemical  oils  or  burning  fluids 
shall  be  kept  or  used  by  the  insured  on  the  premises  insured, 
except  that  what  is  known  as  refined  petroleum,  kerosene,  or 
coal-oil  may  be  used  for  lighting. 

If  the  insured  property  shall  be  exposed  to  loss  or  damage 

Insured  to  pro-  ^7  ^^®>  *^®  insured  shall  make  all  reasonable  ex- 
tect  property  In  ertions  to  save  and  protect  the  same, 
to^re.' ^^^^"'^  In  case  of  any  loss  or  damage  under  this  pol- 
icy, a  STATEMENT  in  writing,  signed  and  sworn 
to  by  the  insured,  shall  be  forthwith  rendered  to 
the  company,  setting  forth  the  value  of  the  property  insured^ 
in  detail,  the  interest  of  the  insured  therein,  all  other  insurance 

thereon,  the  purposes  for  which  and  the  persons 
statement  by  by  whom  the  building  insured,  or  containing  the 
onoM.  "  *^***    property  insured,  was  used,  and  the  time  at  which, 

and  the  manner  in  which,  the  fire  originated,  so 
far  as  known  to  the  insured.  The  company  may  also  examine 
the  books  of  account  and  vouchers  of  the  insured,  and  make  ex- 
tracts from  the  same,  and  shall  have  access  to  the  premises  and 
property  damaged.  It  is  moreover  understoood  that  there  can 
be  no  abandonment  of  the  property  insured  to  the  company,  and 
that  the  company  shall  not  in  any  ease  be  liable  for  more  than 
the  sum  insured,  with  interest  thereon  from  the  time  when  the 
loss  shall  become  payable  as  hereafter  provided. 

In  case  of  any  loss  or  damage,  the  company,  within  sixty 
days  after  the  insured  shall  have  submitted  a 
statement,  as  provided  in  the  preceding  clause, 
to  b™made  w^th-  shall  either  pay  the  amount  for  which  it  shall 
ane?p^<K)t  nn-  ^  liable,  or  replace  the  property  with  other  of 
less  company  the  Same  kind  and  goodness;  or  it  may,  within 
or^repair.'^^^  *^*  ten  days  after  such  statement  is  submitted,  notify 

the  insured  of  its  intention  to  rebuild  or  repair 

the  premises,  or  any  portion  thereof  separately 

insured  by  this  policy,  and  shall  thereupon  enter  upon  said 
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premises  and  proceed  to  rebuild  or  repair  the  same  with  rea- 
sonable expedition. 

In  ease  difference  of  opinion  shall  arise  as  to  the  amount  of 

Referee  cianse.  ^^^  ^^^  under  this  policy  other  than  on  build- 
ings totally  destroyed,  unless  the  company  and  the 
insured  shall,  within  fifteen  days  after  notice  of  the  loss,  mutu- 
ally agree  upon  referees  to  adjust  the  same,  either  party  may, 
upon  giving  written  notice  to  the  other,  apply  to  a  justice  of 
the  supreme  court,  who  shall  appoint  three  referees,  one  of  whom 
shall  be  thoroughly  acquainted  with  the  kind  of  property  to  be 
considered,  and  their  award  in  writing,  after  proper  notice  and 
hearing,  shall  be  final  and  binding  on  the  parties. 

The  referees'  fees  shall  be  equally  divided  between  the  com- 
pany and  the  insured. 

If  there  shall  be  any  other  insurance  on  the  property  in- 
sured, valid  or  invalid,  whether  prior  or  subse- 
Apportionment    <l^ent,  the  insured  shall  recover  on  this  policy  no 
oftoss  In  case  of  crreater  proportion  of  the  loss  sustained  than  the 

sum  hereby  insured  bears  to  the  whole  amount 
Insured  to  as-     insured  thereon.    And  whenever  the  company  shall 

sign  to  company  «  xi.       •  j      i.    n  •         x      -a     x 

claims  against  pay  any  loss,  the  insured  shall  assign  to  it,  to 
third  parties.  ^^ie  extent  of  the  amount  so  paid,  all  rights  to  re- 
cover satisfaction  for  the  loss  or  damage  from  any 
person,  town,  or  other  corporation,  excepting  other  insurers; 
or  the  insured,  if  requested,  shall  prosecute  therefor  at  the  charge 
and  for  the  account  of  the  company. 

If  this  policy  shall  be  made  payable  to  a  mortgagee  of  the 
insured  real  estate,  no  act  or  default  of  any  person  other  than 
such  mortgagee  or  his  agents,  or  those  claiming  under  him, 

shall  affect  such  mortgagee's  right  to  recover  in 
Rights  of  par-  casc  of  loss  ou  such  real  estate ;  provided,  that  the 
tieainaise^^he  mortgagee  shall,  on  demand,  pay  according  to 
payaSie^™a  ^  the  established  scale  of  rates  for  any  increase  of 
mortgagee.  nekR  not  paid  for  by  the  insured;  and  when- 
ever this  company  shall  be  liable  to  a  mortgagee 
for  any  sum  for  loss  under  this  policy,  for  which  no  liability 
exists  as  to  the  mortgagor  or  owner,  and  this  company  shall  elect 
by  itself,  or  with  others,  to  pay  the  mortgagee  the  full  amount 
secured  by  such  mortgage,  then  the  mortgagee  shall  assign  and 
transfer  to  the  companies  interested,  upon  such  payment,  the 
said  mortgage,  together  with  the  note  and  debt  thereby  secured. 
This  policy  may  be  canceled  at  any  time  at  the  request  of 
the  insured,  who  shall  thereupon  be  entitled  to  a  return  of  the 
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portion  of  the  above  premium  remaining,  after  deducting  the 

customary  monthly  short  rates  for  the  time  this 
^ucy."***^''  ^^   policy  shall  have  been  in  force.    The  company  also 

reserves  the  right,  after  giving  written  notice  to  the 
insured,  and  to  any  mortgagee  to  whom  this  policy  is  made  pay- 
able, and  tendering  to  the  insured  a  ratable  proportion  of  the 
premium,  to  cancel  this  policy  as  to  all  risks  subsequent  to  the 
expiration  of  ten  days  from  such  notice;  and  no  mortgagee 
shall  then  have  the  right  to  recover  as  to  such  risks.  Mutual 
companies  may  vary  this  clause  to  suit  their  methods  of  business. 

In  case  any  special  provisions  or  stipulations  not  enumerated 

or  inserted  above  require  mention  in  effecting  in- 

sioni**  ^'^^*"     surance,  such  provisions  or  stipulations  shall  be 

legibly  written  or  printed,  and  prominently  and 
securely  attached  to  this  policy,  and  signed  separately  by  the 
company  or  agent. 

No  suit  or  action  against  this  company  for  the  recovery  of 
any  claim  by  virtue  of  this  policy  shall  be  sustained  in  any 
court  of  law  or  equity  in  this  State,  unless  commenced  within 
one  year  from  the  time  the  loss  occurred. 

Chapter  170  of  the  Public  Statutes  is  printed  on  the  back  of 
this  policy  contract,  and  hereby  made  a  part  thereof. 

In  witness  whereof,  this  company  has  executed  and  attested 

these  presents  this day  of ,  190 . . ;  but  the 

same  shall  not  be  binding  unless  countersigned  by  the  duly 
Authorized  Agent. .  of  said  company  at 

THE INSURANCE  COMPANY,  by 


Countersigned  at ,  this day  of 

^*f» ..  •  •  •  .«•  •••■■•..•.•■., 

Agent. 


INSURANCE  LAWS  OF  NEW  HAMPSHIRE. 
Chapter  170  of  the  Public  Statutes  of  New  Hampshire. 

Section  1.  The  form  of  policy  and  insurance  contract  now 
in  foToe  in  the  state  is  continued  until  the  insurance  commis- 
sioner shall  change  it.  He  is  authorized  to  change  the  form 
of  such  contracts  from  time  to  time  as  he  may  think  the  public 
good  requires.  Any  company  using  any  other  form  of  policy 
than  the  one  prescribed  shall  forfeit  its  license. 

Sect.  2.  Descriptions  of  property  and  statements  concern- 
ing its  value  and  the  title  of  the  insured  thereto  in  an  applica- 
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tion  for  mBurance  or  in  an  insurance  policy  shall  not  be  treated 
as  warranties.  A  policy  shall  not  be  avoided  by  reason  of  any 
mistake  or  misrepresentation^  unless  it  appears  to  have  been  in- 
tentionally and  fraudulently  made^  or  unless  the  difference 
between  the  property  as  it  was  represented  and  the  property 
as  it  really  existed  contributed  to  the  loss ;  but  the  sum  insured 
by  the  policy  shall  be  taken  to  be  such  fractional  part  of  the 
sum  mentioned  therein  as  the  premium  paid  by  the  insured 
is  of  the  premium  which  he  ought  to  have  paid^  not  exceeding 
in  any  event  the  value  of  the  insured's  interest  in  the  property. 

Sect.  3.  If  a  company  shall  issue  a  policy  upon  an  ap- 
plication prepared  by  a  tiiird  person  assuming  to  act  as  its 
agent  or  otherwise,  it  shall  be  charged  with  his  knowledge  of 
facts  relating  to  the  property  insured  as  if  they  were  stated  in 
the  application. 

Sect.  4.  A  change  in  the  property  insured  or  in  its  use  or 
occupation,  or  a  breach  of  any  of  the  terms  of  the  policy  by  the 
insured,  shall  not  affect  the  policy  except  while  the  change  or 
breach  continues. 

Sect.  5.  If  insured  buildings  are  totally  destroyed,  the  sum 
insured  shall  be  taken  to  be  the  value  of  tiie  insured's  interest 
therein,  as  such  interest  is  described  in  the  policy,  unless  over- 
insurance  thereon  was  fraudulently  obtained;  if  they  are  only 
partially  destroyed,  the  insured  shall  be  entitled  to  his  actual 
damages,  not  exceeding  the  sum  insured. 

Sect.  6.  In  case  of  loss  or  damage  of  property  insured, 
the  party  insured  shall  give  notice  thereof,  in  writing,  to  the 
secretary,  a  director,  or  an  agent  of  the  company,  within  thirty 
days. 

Sect.  7.  The  company  shall  adjust  the  loss  within  fifteen 
days  after  the  receipt  of  such  notice. 

Sect.  8.  If  the  company  decides  to  rebuild  or  repair  the 
property  destroyed  or  injured,  it  shall  begin  to  do  so  within 
twenty  days  after  adjusting  the  loss,  and  shall  prosecute  the 
work  with  reasonable  diligence  until  it  is  completed. 

Sect.  9.  If  the  company  neglects  to  adjust  the  loss  within 
fifteen  days  after  receiving  notice  of  it,  or  to  begin  to  rebuild 
or  repair  the  property  destroyed  or  damaged  within  twenty  days 
after  the  adjustment  of  the  loss,  the  insured  may  proceed  to  re- 
build or  repair  at  the  expense  of  the  company,  who  shall  be  liable 
for  the  reasonable  expenses  incurred  in  so  doing  and  for  the  loss 
sustained  by  its  neglect,  not  exceeding  the  amount  insured;  or 
the  insured  may  commence  an  action  upon  the  policy. 

Sect.  10.  If  dissatisfied  with  such  adjustment,  the  party 
insured  mav  bring  his  action,  by  causing  Sis  writ  to  be  served 

33 
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on  the  proper  officer  or  agent  of  such  company^  within  six  months 
after  the  reception  of  such  notice  in  writing,  and  not  afterward. 

Sect.  11.  Unless  the  company,  in  their  notice  of  the  amount 
of  loss  or  damage  determined  by  it,,  shall  notify  the  insured  that 
his  action  will  be  forever  barred  by  law  if  his  writ  is  not  served 
on  the  company  within  six  months  next  after  the  servioe  of  such 
notice  upon  him,  he  may  bring  his  action  at  any  time. 

Sect.  12.  The  insured  may  bring  his  action  in  the  county 
of  his  residence,  notwithstanding  anything  to  the  contrary  con- 
tained in  the  policy. 

Sect.  13.  If  upon  trial  the  insured  recovers  more  than  the 
amount  determined  by  the  insurers,  he  shall  have  judgment 
and  execution  immediately  therefor,  with  interest  and  costs. 
If  he  recovers  no  more  than  such  amount,  the  court  may  allow 
interest  thereon,  and  such  costs  to  either  party  as  may  be  just ; 
but  execution  shall  not  issue  against  the  company  within  three 
months,  unless  by  special  order  of  court. 

Skct.  14.  A  person  having  a  claim  against  an  insurance 
company  not  organized  under  the  laws  of  the  state,  arising  from 
a  transaction  with  an  agent  of  the  company  in  the  state,  may 
sue  therefor  in  the  courts  of  the  state.  Service  of  any  process 
pertaining  to  such  action  upon  the  insurance  commissioner  shall 
have  the  same  effect  as  if  the  company  were  a  domestic  cor- 
poration and  the  service  were  lawfully  made  within  the  state 
upon  its  officers. 

Sect.  15.  If  in  such  action  the  plaintiff  shall  recover  a  judg- 
ment, and  the  company  does  not  pay  it  within  thirty  days  after 
notice  of  it  is  given  to  the  insurance  commissioner,  the  commis- 
sioner may  suspend  the  authority  of  the  company  to  do  business 
in  the  state.  If  the  company  or  any  of  its  agents  shall  issue 
a  policy  during  such  suspension,  the  company  and  agent  shall 
each  forfeit  two  hundred  dollars  for  each  policy  so  issued,  but 
the  policies  shall  be  valid  and  binding,  nevertheless. 

Sect.  16.  If  a  policy  has  been  transferred  or  assigned  by 
the  assured  to  a  person  to  hold  absolutely  or  as  collateral  secu- 
rity, with  the  assent  of  the  insurer,  the  assignee  may  bring  an 
action  thereon  in  his  own  name  or  in  that  of  the  assignor,  and 
may  recover  the  full  amount  due  upon  the  policy  for  tie  benefit 
of  whom  it  may  concern. 

Sect.  17.  Copies  of  charters,  by-laws,  certificates,  appoint- 
ments, and  other  papers  required  by  law  to  be  filed  in  the  office 
of  the  insurance  commissioner,  and  certified  by  him,  shall  be- 
competent  evidence  in  the  courts  of  this  state. 
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Sbot.  18.  This  chapter  shall  be  a  part  of  every  contract  of 
insurance  to  which  it  is  applicable,  and  shall  be  plainly  printed 
in  every  such  contract.  No  waiver  of  any  part  of  it  shall  be  set 
up  by  the  insurer,  and  every  stipulation  in  the  contract  in  con- 
flict with  it  shall  be  void. 


CLAUSES  IN  GENERAL  OB  OCCASIONAL  USE. 

Average  Clause. 

This  Company  shall  not  be  liable  for  a  greater  proportion 
of  any  loss  or  damage  to  the  property  described  herein  than 

the  sum  hereby  insured  bears  to    per  centum 

( % )  of  the  actual  cash  valu€  of  said  property  at  the  time 

such  loss  shall  happen. 

If  the  insurance  under  this  policy  be  divided  into  two  or 
more  items  this  Average  Clause  shall  apply  to  each  item 
separately. 

Attached  to  and  forming  part  of  Policy  No of  the 

Inbubange  Company,  of 

Agent. 

Average    Clause    with    Exemption    of    Spedai    Inventory    or 

Appraisement  in  Certain  Cases. 

This  Company  shall  not  be  liable  for  a  greater  proportion 
of  any  loss  or  damage  to  the  property  described  herein  than 

the  sum  hereby  insured  bears  to    per  centum 

( % )  of  the  actual  cash  value  of  said  property  at  the  time 

such  loss  shall  happen. 

In  case  of  claim  for  loss  on  the  property  described  herein  not 
exceeding  five  per  cent.  (5%)  of  the  maximum  amount  named 
in  the  policies  written  thereon  and  in  force  at  the  time  such 
lops  shall  happen,  no  special  inventory  or  appraisement  of  the 
undamaged  property  shall  be  required. 

If  the  insurance  under  this  policy  be  divided  into  two  or 
more  items  these  clauses  shall  apply  to  each  item  separately. 

Attached  to  and  forming  part  of  Policy  No of  the 

Inbubange  Company,  op  

Agent 
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Clause  Forbidding  the  Use  of  Electricity. 

This  entire  policy  shall  be  void  if  electricity  is  used  for  light, 
heat,  or  power  in  the  above-described  premises,  unless  written 
permission  is  given  by  this  Company  hereon. 

Attached  to  and  forming  part  of  Policy  No of  the 

Insurance  Company,  op  

Agent. 

Referring  to  the  above. 

Permission  is  hereby  given  for  the  use  of  electricity  for  light, 
heat,  or  power,  it  being  understood  and  agreed  that  this  insur- 
ance excludes  any  loss  or  damage  to  d3mamos,  exciters,  lamps, 
switches,  motors,  or  other  electrical  appliances  or  devices  such 
as  may  be  caused  by  electrical  currents,  artificial  or  natural,  and 
will  be  liable  only  for  such  loss  or  damage  to  them  as  may  occur 
in  consequence  .of  fire  outside  of  the  machines  themselves. 

Attached  to  and  forming  part  of  Policy  No of  the 

Insurance  Company,  op  

Agent 

Co-Insurance  Clause  for  Floating  Policy. 

It  is  hereby  declared  and  agreed  that  in  case  the  property 
aforesaid  in  all  the  buildings,  places,  or  limits  included  in  this 
insurance,  shall  at  the  breaking  out  of  any  fire  or  fires,  be  col- 
lectively of  greater  value  than  the  sum  insured,  then  this  Com- 
pany shall  pay  and  make  good  such  a  portion  only  of  the  loss 
or  damage  as  the  sum  insured  shall  bear  to  the  whole  value  of 
the  property  aforesaid,  at  the  time  when  such  fire  or  fires  shall 
first  happen. 

But  it  is  at  the  same  time  declared  and  agreed,  that  if  any 
specific  parcel  of  goods  included  in  the  terms  of  this  policy, 
or  such  goods  in  any  specified  building,  or  buildings,  place,  or 
places,  within  the  limits  of  this  insurance,  shall  at  the  time  of 
any  fire  be  insured  in  this  or  any  other  office,  this  policy  shall 
not  extend  to  co.ver  the  same>  excepting  only  as  far  as  relates  to 
any  excess  of  value  beyond  the  amount  of  such  specific  insur- 
ance or  insurances,  and  shall  not  be  liable  for  any  loss  unless 
the  amount  of  such  loss  shall  exceed  the  amount  of  such  specific 
insurance  or  insurances,  which  said  excess  only  is  declared  to  b^ 
under  the  protection  of  this  policy  and  subject  to  average,  as 
aforesaid. 
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It  being  the  true  intent  and  meaning  of  this  agreement  that 
this  Company  shall  not  be  liable  for  any  loss,  unless  the  amount 
of  such  loss  shall  exceed  the  amount  of  the  specific  insurance  or 
insurances,  and  then  only  for  such  excess,  which  said  excess  shall 
be  the  subject  to  average,  as  above. 

Attached  to  (md  forming  part  of  Policy  No of  the 

Insurance  Company,  op  

Agent. 

Condition  as  to  Incumbrances, 

If  the  property,  real  or  personal,  covered  by  this  policy  be  or 
become  incumbered  by  a  mortgage,  trust  deed,  judgment  or 
otherwise,  this  entire  policy  shall  be  void,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added  hereto. 

Attached  to  and  forming  part  of  Policy  No of  the 

Inbubancb  Company,  op  

Agent. 

Lightning  Clause. 

This  policy  shall  cover  any  direct  loss  or  damage  caused  by 
Lightning  (meaning  thereby  the  commonly  accepted  use  of  the 
term  Lightning,  and  in  no  case  to  include  loss  or  damage  by 
cyclone,  tornado,  or  wind-storm),  not  exceeding  the  sum  insured, 
nor  the  interest  of  the  insured  iji  the  property,  and  subject  in 
all  other  respects  to  the  terms  and  conditions  of  this  policy; 
provided,  however,  if  there  shall  be  any  other  insurance  on  said 
property  this  Company  shall  be  liable  only  pro  rata  with  such 
other  insurance  for  any  direct  Toss  by  Lightning,  whether  such 
other  insurance  be  against  direct  loss  by  Lightning  or  not. 

Attached  to  and  forming  part  of  Policy  No of  the 

Insurance  Company,  op  

...  .V. Agent. 

Mortgagee  Clause. 

Loss  or  damage,  if  any,  xmder  this  policy,  shall  be  payable  to 

as mortgagee  [or  trustee],  as  interest  may 

appear,  and  this  insurance,  as  to  the  interest  of  the  mortgagee 
[or  trustee]  only  therein,  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor  or  owner  of  the  within  described 
property,  nor  by  any  foreclosure  or  other  proceedings  or  notice 
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of  sale  relating  to  the  property,  nor  by  any  change  in  the  title 
or  ownership  of  the  property,  nor  by  the  occupation  of  the  prem- 
ises for  purposes  more  hazardous  than  are  permitted  by  this 
policy;  provided,  that  in  case  the  mortgagor  or  owner  shall 
neglect  to  pay  any  premium  due  under  this  policy,  the  mort- 
gagee [or  trustee]  shall,  on  demand,  pay  the  same. 

Provided,  also,  that  the  mortgagee  [or  trustee]  shall  notify 
this  Company  of  any  change  of  ownership  or  occupancy  or  in- 
crease of  hazard  which  shall  come  to  the  knowledge  of  said  mort- 
gagee [or  trustee],  and,  unless  permitted  by  this  policy,  it  shall 
be  noted  thereon  and  the  mortgagee  [or  trustee]  shall,  on  de- 
mand, pay  the  premium  for  such  increased  hazard  for  the  term 
of  the  use  thereof;  otherwise  this  policy  shall  be  null  and  void. 

This  Company  reserves  the  right  to  cancel  this  policy  at  any 
time  as  provided  by  its  terms,  but  in  such  case  this  policy  shall 
continue  in  force  for  the  benefit  only  of  the  mortgagee  [or 
trustee]  for  ten  days  after  notice  to  the  mortgagee  [or  trustee] 
of  such  cancellation  and  shall  then  cease,  and  this  Company 
shall  have  the  right,  on  like  notice,  to  cancel  this  agreement. 

Whenever  this  Company  shall  pay  the  mortgagee  [or  trustee] 
any  sum  for  loss  or  damage  under  this  policy  and  shall  claim 
that,  as  to  the  mortgagor  or  owner,  no  liability  therefor  existed, 
this  Company  shall,  to  the  extent  of  such  payment,  be  there- 
upon legally  subrogated  to  all  the  rights  of  the  party  to  whom 
such  paymeut  shall  be  made,  under  all  securities  held  as  col- 
lateral to  the  mortgage  debt,  or  may,  at  its  option,  pay  to  the 
mortgagee  [or  trustee]  the  whole  principal  due  or  to  grow 
due  on  the  mortgage  with  interest,  and  shall  thereupon  re- 
ceive a  full  assignment  and  transfer  of  the  mortgage  and  of 
all  such  other  securities;  but  no  subrogation  shall  impair  the 
right  of  the  mortgagee  [or  tmstee]  to  recover  the  full  amount 
of claim. 

Dated 

Attached  to  and  forming  part  of  Policy  No of  the 

Insurance  Company,  op  , 

Agent. 

Mortgagee  Clause   {when  Owner  has  no  Interest  in  the  In- 
surance), 

It  is  hereby  specially  understood  and  agreed  that  this  policy 
is  for  the  benefit  of  the  mortgagee  [or  trustee]  only,  the  owner 
having  no  interest  whatever  therein. 
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And  it  is  further  agreed  that  whenever  this  Company  shall 
pay  the  mortgagee  any  sum  for  loss  under  this  policy  this  Com- 
pany shall  at  once  be  legally  subrogated  to  all  the  rights  of  the 
mortgagee  [or  trustee]  under  all  the  securities  held  as  collateral 
to  the  mortgage  debt  to  the  extent  of  such  paymeht,  but  such 
subrogation  shall  not  impair  the  right  6t  the  mortgagee  [or 
trustee]  to  recover  the  full  amount  of  his  claim. 

[Signature  of  Insured.] 

Attached  to  and  farming  part  of  Policy  No of  the 

Insurance  Company,  op 

Agent. 

Mortgagee  Clause  with  Ftdl  Contribution. 

Loss  or  damage,  if  any,  under  this  policy,  shall  be  payable 

to as   mortgagee  [or  trustee],  as 

interest  may  appear,  and  this  insurance,  ac  to  the  interest  of 
the  mortgagee  [or  trustee]  only  therein,  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the  within 
described  property,  nor  by  any  foreclosure  or  other  proceedings 
or  notice  of  sale  relating  to  the  property,  nor  by  any  change  in 
the  title  or  ownership  of  the  property,  nor  by  the  occupation  of 
the  premises  for  purposes  more  hazardous  than  are  permitted 
by  this  policy;  provided,  that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under  this  policy,  the 
mortgagee  [or  trustee]  shall,  on  demand,  pay  the  same. 

Provided,  also,  that  the  mortgagee  [or  trustee]  shall  notify 
this  Company  of  any  change  of  ownership  or  occupancy,  or 
increase  of  hazard  which  shall  come  to  the  knowledge  of  said 
mortgagee  [or  trustee],  and,  unless  permitted  by  this  policy, 
it  shall  be  noted  thereon  and  the  mortgagee  [or  trustee]  shall, 
on  demand,  pay  the  premium  for  such  increased  hazard  for  the 
term  of  the  use  thereof;  otherwise  this  policy  shall  be  null  and 
void. 

This  Company  reserves  the  right  to  cancel  this  policy  at  any 
time  as  provided  by  its  terms,  but  in  such  case  this  policy  shall 
continue  in  force  for  the  benefit  only  of  the  mortgagee  [or  trus- 
tee] for  ten  days  after  notice  to  the  mortgagee  [or  trustee]  of 
such  cancellation  and  shall  then  cease,  and  this  Company  shall 
have  the  right,  on  like  notice,  to  cancel  this  agreement. 

In  case  of  any  other  insurance  upon  the  within  described  prop- 
erty this  Company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  or  damage  sustained  than  the  sum 
hereby  insured  bears  to  the  whole  amount  of  insurance  on  said 
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property^  iBBued  to  or  held  by  any  party  or  parties  having  an 
insurable  interest  therein,  whether  as  owner,  mortgagee,  or 
otherwise. 

Whenever  this  Company  shall  pay  the  mortgagee  [or  trastee] 
any  sum  for  loss  or  damage  under  this  polic7,  and  shall  claim 
that,  as  to  the  mortgagor  or  owner,  no  liabilify  therefor  existed, 
this  Company  shall,  to  the  extent  of  such  payment,  be  thereupon 
legally  subrogated  to  all  the  rights  of  the  party  to  whom  such 
payment  shall  be  made,  under  all  securities  held  as  collateral  to 
the  mortgage  debt,  or  may,  at  its  option,  pay  to  the  mortgagee 
[or  trustee]  the  whole  principal  due  or  to  grow  due  on  the  mort- 
gage with  interest,  and  shall  thereupon  receive  a  fidl  assignment 
and  transfer  of  the  mortgage  and  of  all  such  other  securities ;  but 
no  subrogation  shall  impair  the  right  of  the  mortgagee  [or 
trustee]  to  recover  the  full  amount  of claim. 

Dated 

Attached  to  and  forming  part  of  Policy  No of  the 

Insurance  Company^  of  

Agent 

Application  and  Survey  Clause. 

This  policy  is  based  upon  an  application  and  survey  of  the 
property  on  file  which  is  hereby  referred  to  as  forming  part  of 
this  policy. 

Date  of  Application, 

Where  Filed, 

Attached  to  and  forming  part  of  Policy  No of  the 

Inbubance  Company,  of 

Agent. 

Assessment,  Installment,  or  Credit  Clause. 

If  any  assessment  or  installment,  or  any  part  of  the  premium 
for  which  credit  is  given  be  not  paid  when  due  the  whole  pre- 
mium shall  be  considered  earned  and  be  immediately  payable, 
and  this  policy  shall  be  void  so  long  as  any  part  of  such  premium 
remains  unpaid. 

Dated 

Attached  to  and  forming  part  of  Policy  No of  the 

Insurance  Company,  of 

Agent. 
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Co-Insurance  Claiue, 

* 

If  at  the  time  of  fire  the  whole  amount  of  inBurance  on  the 
property  covered  by  this  policy  shall  be  lees  than  the  actual 
cash  value  thereof^  this  Company  shall^  in  case  of  loss  or  damage, 
be  liable  for  such  portion  only  of  the  loss  or  damage  as  tiie 
amount  insured  by  this  policy  shall  bear  to  the  actual  cash 
value  of  such  property. 

Attached  to  and  forming  part  of  Policy  No. of  the 

Insubancb  Company,  op 

Agent. 

Co-Insurance  Clause  (for  application  to  specific  items  of  Policy.) 

If  at  the  time  of  fire  the  whole  amount  of  insurance  on  the 
property  covered  by  the item of  this  pol- 
icy on  shall  be  less  than  the  actual  cash  value 

thereof,  this  Company  shall,  in  case  of  loss  or  damage,  be  liable 
for  only  such  portion  of  such  loss  or  damage  as  the  amount  in- 
sured under  said  item  shall  bear  to  the  actual  cash 

value  of  property  covered  by  such  item 

Attached  to  and  forming  part  of  Policy  No of  the 

Insubancb  Company,  of 

Agent. 

Percentage  Co-Insurance  Clause. 

If  at  the  time  of  fire  the  whole  amount  of  insurance  on  the 

property  covered  by  this  policy  shall  be  less  than   

per  cent,  of  the  actual  cash  value  thereof,  this  Company  shall, 
in  case  of  loss  or  damage,  be  liable  for  only  such  portion  of 
such  loss  or  damage  as  the  amount  insured  by  this  policy  shall 

bear  to  the  said  per  cent,  of  the  actual  cash  value 

of  such  property. 

Attached  to  and  forming  part  of  Policy  No of  the 

Insubancb  Company,  op  

Agent. 

Percentage  Co-Insurance  Clause   (for  application    to  specific 

items  of  Policy). 

If  at  the  time  of  fire  the  whole  amount  of  insurance  on  the 
property  covered  by  the item of  this  pol- 
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icy  on shall  be  less  than per  cent,  of 

the  actual  ceCsh  value  thereof^  this  Company  shall,  in  case  of 
loss  or  damage,  be  liable  for  only  such  portion  of  such  loss  or 

damage  as  the  amount  insured  under  said  item  

shall  bear  to  the  said per  cent,  of  the  actual  cash 

value  of  the  property  covered  by  such  item 

Attctched  to  and  forming  part  of  Policy  No of  the 

Insubance  Company,  op  

Agent. 

Percentage  Co-Insurance  and  Limitation  Clause. 

If  at  the  time  of  fire  the  whole  amount  of  insurance  on  the 

property  covered  by  this  policy  shall  be  less  than   

per  cent,  of  the  actual  cash  value  thereof,  this  Company  shall, 
in  case  of  loss  or  damage,  be  liable  for  such  portion  only  of 
the  loss  or  damage   as  the   amount  insured  by  this  policy 

shall  bear  to  the  said  per  cent,  of  the  actual  cash 

value  of  such  property;  provided,  that  in  case  the  whole  in- 
surance shall  exceed   per  cent,  of  the  actual  cash 

value  of  the  property  covered  by  this  policy,  this  Company 
«hall  not  be  liable  4o  pay  more  than  its  pro  rata  share  of  said 

per  cent,  of  the  actual  cash  vdue  of  such  properly; 

and  should  the  whole  insurance  at  the  time  of  fire  exceed  the 
said  per  cent.,  a  pro  rata  return  of  premiimi  on  such  excess  of 
insurance  from  the  time  of  the  fire  to  the  expiration  of  this 
policy  shall  be  made  on  surrender  of  the  policy. 

Attached  to  and  forming  part  of  Policy  No of  the 

Insurance  Company,  op  

Agent. 

Percentage  Co-Insurance  and  Limitation  Clause  (for  application 

to  specific  items  of  Policy). 

If  at  the  time  of  fire  the  whole  amount  of  insurance  on  the 
property  covered  by  the item of  this  pol- 
icy on  shall  be  less  than per  cent,  of 

the  actual  cash  value  thereof,  this  Company  shall,  in  case  of 
loss  or  damage,  be  liable  for  only  such  portion  of  such  loss  or 

damage  as  the  amount  insured  under  said  item shall 

bear  to  the  said per  cent,  of  the  actual  cash  value  of 

property  covered  by  such  item ;  provided,  that  in 
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case  the  whole  insurance  on  the  property  covered  by  said  item 

shall  exceed   per  cent,  of  the  actual 

cash  value  of  the  same,  this  Company  shall  not  on  said  item 

be  liable  to  pay  more  than  its  pro  rata  share  of 

said per  cent,  of  the  actual  cash  value  of  such  prop- 
erty; and  should  the  whole  insurance  on  said  item 

At  the  time  of  fire  exceed  the  said per  cent,  a  pro  rata 

return  of  premium  on  such  excess  of  insurance  from  the  time 
of  the  fire  to  the  expiration  of  this  policy  shall  be  made  on 
surrender  of  the  policy. 

Attached  to  and  forming  part  of  Policy  No of  the 

Insubancb  CoiiPAirr,  op  

Agent. 


Percentage  Value  Clause. 

If  at  the  time  of  fire  the  whole  amount  of  insurance  on  the 

property  covered  by  this  policy  shall  exceed per  cent. 

of  the  actual  cash  value  thereof,  this  Company  in  case  of  loss 
or  damage  shall  not  be  liable  to  pay  more  than  its  pro  rata  share 

of  said  per  cent,  of  the  actual  cash  value  of  such 

property;  and  should  the  whole  insurance  at  the  time  of  the 
fire  exceed  the  said  per  cent.,  a  pro  rata  return  of  premium  on 
such  excess  of  insurance  from  the  time  of  the  fire  to  the  expira- 
tion of  this  policy  shall  be  made  on  surrender  of  the  policy. 

Attached  to  and  forming  part  of  Policy  No of  the 

Insurance  Company,  op 

Agent. 

Percentage  Value  Clause  (for  application  to  specific  items  of 

Policy). 

If  at  the  time  of  fire  the  whole  amount  of  insurance  on  the 
property  covered  by  the item of  this  pol- 
icy on   shall  exceed   per  cent,  of  the 

actual  cash  value  thereof,  this  Company  in  case  of  loss  or 
damage  shall  not  be  liable  to  pay  more  than  its  pro  rata  share 

of  said   per  cent,  of  the  actual  cash  value  of  said 

property ;  and  should  the  whole  insurance  on  said  item 

at  the  time  of  fire  exceed  the  said  per  cent.,  a  pro  rata  return  of 
premium  on  such  excess  of  insurance  from  the  time  of  the  fire 


520  FiBB  IKBXJK4NCB. 

to  the  expiration  of  this  policy  shall  be  made  on  surrender  of 
the  policy. 

Atiached  to  and  forming  part  of  Policy  No of  the 

Inbukanob  Company,  op 

Agent. 

Co-Insurance  Clause. 

In  consideration  of  the  premium  for  which  this  policy  is 
ksued,  it  is  expressly  stipulated  that  in  the  event  of  loss^  this 
Company  shall  be  liable  for  no  greater  proportion  thereof  than 
the  sum  hereby  insured  bears  to  80%  of  the  cash  value  of  the 
property  described  herein  at  the  time  when  such  loss  shall 
happen,  nor  more  than  the  proportion  which  this  policy  bears 
to  the  total  insurance.  If  this  policy  be  divided  into  two  or  more 
items  these  conditions  shall  apply  to  each  item  separately.  Pro- 
vided, however,  that  if  the  aggregate  claim  for  any  loss  shall 
Mot  exceed  five  per  cent,  of  the  total  insurance,  no  special  in- 
ventory or  appraisement  of  the  undamaged  property  shall 
W  required. 

Iron  Safe  Clause. 

The  assured,  under  this  policy,  hereby  covenants  and  agrees 
to  keep  a  set  of  books,  showing  a  complete  record  of  business 
transacted,  including  all  purchases  and  sales,  both  for  cash  and 
credit,  together  with  the  last  inventory  of  said  business,  and  fur- 
ther covenants  and  agrees  to  keep  such  books  and  inventory 
securely  locked  in  a  &re-proof  safe  at  night,  and  at  all  timet^ 
when  the  store  mentioned  in  the  within  policy  is  not  actually 
open  for  business,  or  in  some  secure  place  not  exposed  to  a  fire 
which  would  destroy  the  house  where  such  business  is  carried 
on;  and,  in  case  of  loss,  the  assured  agrees  and  covenants  to 
produce  such  books  and  inventory,  and  in  the  event  of  the  failure 
to  produce  the  same,  this  policy  shall  be  deemed  null  and  void, 
and  no  suit  or  action  at  law  shall  be  maintained  thereon  for 
any  such  loss. 
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SOUTH  DAKOTA  STANDAED  POLICY. 

(In  effect  July  1,  1905.) 
No. $ 

In  consideration  of dollars  to  it  paid  by 

{he  insured^  hereinafter  na^ed^  the  receipt  whereof  is  hereby 

a€knowledged,  does  insure and  

legal  representatives  and  assigns  against  loss  or  damage  by  fire, 

to  the  amount  of ......  — dollars  to  the  following 

described  property : 


Bills  of  exchange^  notes,  accounts,  evidence  and  securities 
of  property  of  every  kind,  books,  wearing  apparel,  plate,  money, 
jewels,  medals,  patterns,  models,  scientific  cabinets  and  col- 
lections, paintings,  sculpture  and  curiosities  are  not  included 
in  said  insured  property,  unless  specifically  mentioned. 

Said  property  is  insured  for  the  term 

beginning  the day  of in  the  year 

19 . .  at  noon,  and  continuing  until  the day  of 

in  the  year  19 . .  at  noon,  against  all  loss  or 

damage  by  fire  originating  from  any  cause  except  invasion, 
foreign  enemies,  civil  commotions,  riots  or  any  military  or 
usurped  power  whatever ;  the  amount  of  said  loss  or  damage  to  be 
estimated  according  to  the  actual  value  of  the  insured  property 
at  the  time  when  such  loss  or  damage  happens,  except  that  the 
amou;:it  of  insurance  written  herein  upon  any  real  property, 
including  structures  on  land  owned  by  another  than  the  insured, 
shall  be  taken  conclusively  to  be  the  true  value  of  such  property 
and  the  amount  of  loss  sustained  by,  and  the  measure  of  damages 
of,  the  insured,  in  case  the  same  is  wholly  destroyed  without 
criminal  fault  on  the  part  of  the  insured  or  his  assigns. 

This  policy  shall  be  void  if  any  material  fact  or  circumstance 
concerning  the  risk  has  been,  or  the  amount  of  loss  shall  be, 
fraudulently  concealed  or  misrepresented  by  the  insured,  or  if 
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the  insured  now  has  or  shall  hereafter  obtain  any  other  insur- 
ance on  said  property  without  the  assent  of  the  company,  or  if 
without  such  assent  the  property  shall  be  removed,  except  that 
if  such  removal  shall  be  necessary  for  the  preservation  of  the 
property  from  fire  or  water,  this  policy  shall  be  valid  without 
such  assent  for  five  days  thereafter,  or  if  without  such  assent 
the  situation  or  conditions  affecting  the  insured  property  shall  be 
altered  so  as  to  materially  increase  the  hazard,  if  such  increase  in 
hazard  be  occasioned  by  the  act  or  agency  of  the  insured,  or  if 
without  such  assent  the  insured  shall  sell  and  dispose  of  all  in- 
surable interests  in  the  insured  property,  or  if  the  premises  hereby 
insured  shall  remain  vacant  and  unoccupied  for  more  than  thirty 
days  without  the  assent  of  the  company,  or  if  the  subject  of  the 
insurance  be  a  manufacturing  establishment  and  it  be  operated 
in  whole  or  in  part  at  night  later  than  ten  o'clock,  or  if  it  cease 
to  be  operated  for  more  than  twenty  consecutive  days  without 
permission  in  writing  endorsed  hereon,  or  if  this  policy  be  as- 
signed before  a  loss  without  the  assent  of  the  insurer,  or  without 
such  assent  illuminating  gas  or  vapor  be  generated  in  the  de- 
scribed building  (or  adjacent  thereto)  for  use  therein,  or  if 
without  the  assent  of  the  insurer  there  be  kept  on  the  above 
described  premises  dynamite,  gunpowder  exceeding  twenty-five 
pounds  in  quantity,  naphtha,  nitro-glycerine  or  other  ex- 
plosives, or  petroleum  or  any  of  its  products  of  greater  inflam- 
mability than  gasoline  or  kerosene  oil  of  lawful  fire  test  (which 
gasoline  and  kerosene  may  be  kept  and  used  for  lights  and  usual 
domestic  purposes)  and  kerosene  may  be  kept  for  sale  accordinp^ 
to  law,  but  in  quantities  not  exceeding  five  barrels,  provided  it  bt* 
drawn  and  lights  filled  by  daylight  or  at  a  distance  not  less  than 
ten  feet  from  artificial  light. 

If  the  insured  property  shall  be  exposed  to  loss  or  damag'* 
by  fire  the  insured  shall  make  all  reasonable  exertions  to  savo 
and  protect  the  same. 

In  case  of  any  loss  or  damage  under  this  policy  the  insured 
shall  promptly  give  notice  of  such  loss,  and  within  sixty  days 
from  the  time  of  the  oocurrence  of  the  fire  he  shall  make  a 


FoBMS  OF  FiBE  Insurance  Contract,  Etc.     520o 

statement  in  writing,  sign  and  swear  to  the  same,  and  render  it 
to  the  company,  setting  forth  substantially  the  property  destroyed 
or  damaged  and  a  statement  or  estimate  of  the  amount  of  hi& 
loss  (except  in  case  of  total  loss  on  buildings  where  the  fire 
occurs  without  criminal  fault  on  the  part  of  the  insured,  or  hift 
assigns,  in  which  case  the  value  on  the  buildings  need  not  be 
stated),  the  interest  of  the  insured  therein,  all  other  insurance 
thereon,  the  purpose  for  which  the  building  insured  or  containing 
the  property  insured  was  used,  and  by  whom  occupied,  and  the 
time  and  manner  in  which  the  fire  originated  as  far  as  known  to 
the  insured.  The  company  may  also  examine  the  vouchers, 
books  and  accounts  of  the  insured  and  make  extracts  from  the 
same.  Should  proof  of  loss  not  be  furnished  within  six  months 
from  the  date  of  loss  this  policy  shall  be  void,  unless  such  proof 
of  loss  shall  have  been  waived. 

In  case  of  any  loss  or  damage  the  company,  within  sixty  days 
after  the  insured  shall  have  submitted  the  statement  as  herein- 
before provided,  shall  either  pay  the  amount  for  which  it  shall 
be  liable,  which  amount,  if  not  agreed  upon  or  determined  by 
the  provisions  of  the  policy,  shall  be  ascertained  by  award  of 
appraisers  as  hereafter  provided,  or  shall  replace  the  property 
with  other  of  the  same  kind  and  quality  (except  in  case  of  total 
loss  of  buildings  as  aforesaid  where  the  amount  of  loss  is  fixed), 
or  it  may  within  fifteen  days  after  such  statement  is  submitted 
notify  the  insured  of  its  intention  to  repair  the  premises  or  any 
portion  thereof  separately  insured  by  this  policy  and  shall  there- 
upon enter  upon  said  premises  and  proceed  to  repair  the  same 
with  reasonable  expedition.  It  is  moreover  understood  that 
there  can  be  no  abandonment  of  the  property  insured  to  the 
company,  and  that  the  company  shall  not  in  any  case  be  liable 
for  more  than  the  sum  insured,  with  interest  thereon  from  the 
time  when  the  loss  shall  become  payable  as  above  provided. 
It  shall  be  optional,  however,  with  the  company  to  take  all  or 
any  part  of  the  articles  of  personal  property  injured  or  dam- 
aged at  the  actual  or  appraised  sound  value  thereof  without  de- 
duction for  damage.  If  there  be  any  other  insurance  on  the 
property  insured,  whether  prior  or  subsequent,  the  insured  shall 
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recover  on  this  policy  no  greater  proportion  of  lose  sustained 
(except  in  case  of  total  loss  on  buildings)  than  the  sum  hereby 
insured  bears  to  the  whole  amount  of  insurance  thereon* 

Except  in  cases  of  loss  where  the  amount  thereof  is  fixed,  aa 
hereinbefore  provided,  in  the  event  of  disagreement  as  to  the 
amount  of  loss  the  same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  appraisers,  the  insured  and 
this  company  each  selecting  one,  and  the  two  chosen  shall  select 
a  competent  and  disinterested  umpire;  the  appraisers  together 
shall  then  estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to  agree,  shall  submit  their 
difference  to  the  umpire;  and  the  award  in  writing  of  any  two 
shall  determine  the  amount  of  such  loss ;  the  parties  thereto  shall 
pay  the  appraisers  respectively  selected  by  them  and  shall  bear 
equally  the  expenses  of  the  appraisal  and  imipire. 

If  this  company  shall  claim  that  the  fire  was  caused  by  the 
act  or  neglect  of  any  third  person  or  corporation,  private  or 
municipal,  this  company  shall,  on  payment  of  the  loss,  be  sub- 
rogated to  the  extent  of  such  payment  to  all  right  of  recovery 
by  the  insured  for  loss  resulting  therefrom,  and  such  right  shall 
be  assigned  to  this  company  by  the  insured  on  receiving  such 
payment. 

Whenever  in  this  policy  the  word  "  insured  "  occurs,  it  shall 
be  held  to  include  the  legal  representative  of  the  insured,  and 
whenever  the  word  "  loss ''  occurs,  it  shall  be  deemed  the  equiv- 
alent of  "  loss  or  damage/' 

If  this  policy  shall  be  made  payable  to  a  mortgagee  or  trustee 
of  the  insured  real  qptate,  no  act  or  default  of  any  person  other 
than  such  mortgagee  or  his  agents,  or  those  claiming  under  him, 
shall  affect  such  mortgagee's  or  trustee's  rights  to  recover  in  case 
of  loss  on  such  real  estate.  Provided,  that  such  mortgagee  or 
trustee  shall,  on  demand,  pay  according  to  the  customary  scale 
of  rates  for  any  increase  of  risk  not  paid  for  by  the  insured. 
And  in  case  this  policy  shall  have  been  issued  to  the  owner  of 
the  insured  property  with  the  loss  payable  to  a  mortgagee,  and 
the  owner  shall  have  done  any  act  voiding  the  policy  as  herein 
provided,  or  the  policy  shall  have  been  cancelled  so  that  the 
company  is  not  liable  to  him  in  any  event,  then  the  mortgagee. 
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upon  payment  to  him  of  the  full  amount  secured  by  such  mort- 
gage^ shall  assign  to  the  company  or  companies  making  such 
payment  the  mortgage,  together  with  the  note  or  debt  secured 
thereby. 

This  policy  may  be  cancelled  at  any  time  at  the  request  of  the 
insured,  who  shall  thereupon  be  entitled  to  a  return  of  the  por- 
tion of  the  above  premium  remaining  after  deducting  the  cus- 
tomary short  rates  for  the  time  this  policy  shall  have  been  in 
force. 

The  company  also  reserves  the  right  to  cancel  this  policy  as 
to  all  risks  subsequent  to  the  expiration  of  five  days  after  the 
giving  of  such  notice  in  writing  to  the  insured  and  to  any  mort- 
gagee or  trustee  to  whom  this  policy  is  made  payable,  and 
tendering  to  the  insured  the  ratable  proportion  of  the  premium. 

Any  person  who  solicits  insurance  or  issues  policies  of  insur- 
ance, or  procures  applications  therefor,  shall  be  held  to  be,  and 
considered,  the  general  agent  of  the  insurer  issuing  the  policy 
or  making  a  renewal  thereof,  except  as  to  proof  of  loss  and 
adjustment  thereof,  and  neither  the  application  of  the  insured 
nor  the  by-laws  of  the  company  shall  be  considered  as  a  warranty 
or  a  part  of  the  contract  of  insurance. 

It  shall  be  the  duty  of  the  insurer,  in  order  to  avail  himself 
of  any  provision  in  this  policy  rendering  it  void,  to  promptly 
cancel  the  policy  as  provided  herein  upon  having  or  obtaining 
notice  or  knowledge  of  the  existence  of  any  facts  or  circum- 
stances which  would,  according  to  the  terms  of  the  policy,  render 
it  void;  otherwise  it  will  be  deemed  to  have  waived  such  provi- 
sion or  provisions  voiding  the  policy.  Provided,  that  if  the 
grounds  for  cancellation  under  the  last  clause  shall  be  distinctly 
specified  in  the  written  notice,  such  cancellation  may  be  effected 
upon  twenty-four  hours'  notice  to  the  insured ;  and  actual  notice 
to,  or  the  knowledge  of,  any  agent  of  the  company  as  above 
mentioned  shall  be  deemed  notice  to,  and  knowledge  of,  the 
company. 

Provisions  required  by  law  to  be  stated  in  this  policy. —  It 
is  hereby  declared  and  agreed  that  the  funds  and  assets  of  the 
company  shall  alone  be  answerable  under  this  policy,  and  that 
no  member  of  the  company  shall  be  liable  for  more  than  the 

34 
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unpaid  portion  of  his  share  or  shares  in  the  capital  of  the 
oompany. 

In  witness  whereof^  this  company  has  executed  and  attested 
these  presents. 

This  policy  shall  not  be  valid  untU  countersigned  by  the  duly 
authorized  agent  of  the  company  at 


Manager. 
Countersigned  at .,  this day  of 


190.. 


Agent. 


SOUTH  DAKOTA. 

laws  1906,  Chapter  126. 

Providing  Standard  Form  of  Fire  Insurance  Policy. 

§  1.  Matters  which  may  be  added  to  standard  form. —  No 

fire  insurance  company  shall  issue  any  fire  insurance  policies  on 
property  in  this  state  other  than  those  of  the  standard  form; 
except  as  follows,  to-wit: 

First  —  A  company  may  print  on  or  in  its  policies  its  name, 
location  and  date  of  incorporation,  the  amount  of  its  paid  up 
capital  stock,  the  names  of  its  officers  and  agents,  the  number 
and  date  of  the  policy,  and  if  it  be  issued  through  an  agent,  the 
words,  "This  policy  shall  not  be  valid  until  countersigned  by 
the  duly  authorized  agent  of  the  company  at  '* 

Second  —  A  company  may  print  or  use  in  its  policies  printed 
forms  of  description  and  specification  of  the  property  insured, 
including  permits  for  the  use  of  electricity,  gasoline  or  storage  of 
other  extra  hazardous  product  or  material,  also  for  repairs  and 
improvements,  for  the  operation  or  ceasing  to  operate  and  for 
the  maintenance  of  sprinkling  or  other  improvements  in  case  of 
factories  or  similar  risks,  also  may  grant  permission  for  prem- 
ises to  remain  vacant. 

Third  —  A  company  insuring  against  damage  by  lightning 
may  print  in  the  clause  enumerating  the  perils  insured  against, 
the  additional  words :    "  Also  any  damage  by  lightning,  whether 
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fire  ensues  or  not/*  and  in  the  clause  providing  for  apportion- 
ment of  loss  in  case  of  other  insurance,  the  words,  "whether 
by  fire,  lightning  or  both." 

Fourth  —  A  company  incorporated  or  formed  in  this  state 
may  print  in  its  policy  any  provisions  which  it  is  authorized  or 
required  by  the  laws  of  this  state  to  insert  therein. 

Fifth  —  The  blanks  in  said  standard  form  may  be  filled  in 
print  or  in  writing. 

Sixth  —  Printed  or  written  forms  of  description  and  speci- 
fication or  schedules  of  the  property  covered  by  any  particular 
policy  and  any  other  matters  necessary  to  clearly  express  all 
the  facts  and  conditions  of  insurance  of  any  particular  risk 
(which  fact  or  conditions  shall  in  no  case  be  inconsistent  with, 
or  a  waiver  of,  any  of  the  provisions  or  conditions  of  the  stand- 
ard policy  herein  provided  for),  may  be  written  or  attached 
or  appended  to  any  policy  issued  on  property  in  the  state. 

Seventh  —  Where  two  or  more  companies  (each  having  pre- 
viously complied  with  the  laws  of  this  state)  unite  to  issue  a 
joint  policy,  there  may  be  expressed  in  the  heading  of  such 
policy  the  fact  of  the  severalty  of  the  contract,  also  the  propor- 
tion of  the  premium  to  be  paid  each  company,  the  proportion 
of  liability  each  company  agrees  to  assume,  and  in  the  printed 
conditions  of  such  policy  the  necessary  change  may  be  made 
from  the  singular  to  the  plural  number  when  reference  is  had 
to  companies  issuing  such  policy. 

Eighth  —  A  clause  may  be  inserted  in  or  attached  to  the 
policy  making  the  loss,  if  any,  payable  to  a  mortgagee  or  trustee 
as  his  interest  may  appear. 

§  2.  Standard  form  of  policy. —  The  said  standard  form  of 
fire  insurance  policy  hereby  adopted  and  prescribed  for  the  State 
of  South  Dakota  shall  be  plainly  printed,  and  no  portion  thereof 
shall  be  in  type  smaller  than  long  primer,  and  shall  be  as  fol- 
lows, to-wit: 

(Here  follows  the  form  as  above  printed.) 
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TABLE     STATUTES     PRESCRIBING     STANDARD 

FORMS. 

Connecticut  —  L.  1893,  chap.  226,  §§  7-9,  in  effect  January  1, 
1894 ;  General  Statutes,  1902,  §  3497. 

Louisiana  —  L.  1898,  No.  105,  §  22. 

Maine  —  L.  1895,  chap.  18,  §  1 ;  L.  1905,  chap. 

Massachusetts  —  L.  1873,  chap.  331,  first  authorized  but  did  not 
prohibit  other  forms;  repealed  L.  1881,  chap.  166,  and 
form  prescribed;  2  R.  L.  1902,  chap.  118,  §  60. 

Michigan*—  L.  1881,  chap.  149 ;  L.  1889,  chap.  195 ;  2  Comp. 
L.  1897,  §  5171. 

Minnesota  —  L.  1889,  chap.  217,  in  effect  January  1,  1890; 
repealed  L.  1895,  chap.  175,  §  53,  and  form  prescribed; 
L.  1897,  chap.  354. 

Missouri  —  L.  1895,  p.  194 ;  2  R.  S.  1899,  §  7979. 

New  Hampshire  —  L.  1885,  chap.  93,  §  3 ;  Pub.  St.  1901,  chap. 
170. 

New  Jersey  —  L.  1892,  p.  366,  effect  January  1,  1893 ;  L.  1902, 
chap.  134,  §  77. 

New  York  —  L.  1886,  chap.  488,  in  effect  May  1,  1887 ;  Insur- 
ance Law  1892,  chap.  690,  §  121. 

North  Carolina  — Ij.  1893,  chap.  299;  Public  L.  1899,  chap. 
54,  §  43. 

North  Dakota  —  L.  1890,  chap.  74,  §  4,  effect  October  1,  1890 ; 
Rev.  Codes  1899,  §  4608. 

Pennsylvania  —  L.  1891,  p.  22 ;  Pepper  &  L.  Dig.  2345,  §  95. 

"Rhode  Island  — Ij.  1895,  chap.  1379,  §  1;  Gen.  L.  1896,  chap. 
183,  §  4. 

South  Dakota  —  L.  1893,  chap.  105,  §  1,  effect  October  1,  1893 ; 
2  Annot.  St.  1901,  §  4025 ;  repealed  L.  1905,  chap.  , 
and  new  form  prescribed. 

Wisconsin  —  L.  1891,  chap.  195;  repealed  L.  1895,  chap.  387, 
and  form  prescribed;  1  Sandbom  &  B.  Stat.  1898, 
§§  1941,  1942 ;  L.  1899,  chap.  316. 

*  Michigan  statute  declared  unconstitutional.    King  v.  Concordia  Tna. 
Co.,  Mich.         ,   103  N.  W.  Rep.  616.     It  is  understood  that  the 

Legislature  of  1905  immediately  passed  an  act  curing  the  defect  and 
prescribing  the  form  of  policy  now  in  use.  And  see  this  volume,  note 
on  page  2,  and  "  Construction,"  Rule  1,  page  460. 
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Statutory  Provisions. 


Alabama^ 

Arizona, 

ArkansaSy 

California, 

Colorado, 

Connecticut, 

Delaware, 

Florida, 

Georgia, 

Idaho, 

Indiana, 

Iowa, 

Kansas, 

Kentucky, 

Louisiana, 

Maine, 

Massachusetts, 

Michigan, 

Minnesota, 

Mississippi, 

Missouri, 

Montana, 


Nebraska, 

Nevada, 

New  Hampshire, 

New  Jersey, 

New  York, 

North  Carolina, 

North  Dakota, 

Ohio, 

Oklahoma, 

Oregon, 

Pennsylvania, 

Bhode  Island, 

South  Carolina, 

South  Dakota, 

Tennessee, 

Texas, 

Vermont, 

Virginia, 

Washington, 

West  Virginia, 

Wisconsin. 


(The  following  statutory  provisions  are  inserted  as  relevant 
or  aflfecting  the  subject-matter  of  the  previous  chapters  of  this 
volume,  or  mainly  as  affecting  the  claim  of  the  insured  in  the 
event  of  a  fire.) 

ALABAMA  ■ 
Civil  Code,  1896,  Volume  1. 

§  2602.  Contracts  of  insuranoe  to  be  in  plain  language  free 
from  ambiguity. —  No  life,  nor  any  other  insurance  company, 
nor  any  agent,  thereof,  shall  make  any  contract  of  insurance  nor 
agreement  as  to  policy  contract,  other  than  is  plainly  expressed 
in  the  policy  issued  thereon.     ♦     ♦     ♦ 

§  2603.  Who  are  agents  of  foreign  companies;  penalty  for 
acting  without  license. — Any  person  who  solicits  insurance  on 
behalf  of  any  insurance  company  not  organized  under  or  incor- 
porated by  the  laws  of  this  state,    ♦    ♦    ♦    or  examines  or  ad- 
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jiLBts,  or  aids  in  adjusting  any  loss  or  on  behalf  of  any  such  in- 
surance company^  whether  any  such  acts  shall  be  done  at  the 
request  or  instance  or  by  the  iBmployment  of  such  insurance  com- 
pany, or  of  or  by  any  other  person,  shall  be  held  guilty  of  a  mis- 
demeanor, and  upon  conviction  by  a  court  having  jurisdiction, 
shall  be  fmed  not  less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars  or  may  be  imprisoned  in  the  county  jail  not 
more  than  thirty  days,  or  both,  at  the  discretion  of  the  court. 

§  2619.  Contract  of  insurance  made  by  oompany  belonginif 
to  tariff  association  construed  to  add  twenty-five  per  cent  to 
face  of  policy;  loss;  arbitration;  notice;  proof. —  Every  contract 
or  policy  of  insurance  hereafter  made  or  issued  shall  be  con- 
strued to  mean  that  in  the  event  of  loss  or  damage  thereunder, 
the  assured  or  beneficiary  thereunder  may,  in  addition  to  the 
actual  loss  or  damage  suffered,  recover  twenty-five  per  cent,  of 
the  amount  of  such  actual  loss,*  any  provision  or  stipulation  in 
such  contract  or  policy  to  the  contrary  notwithstanding:  Pro^ 
vided,  at  the  time  of  making  such  contract  or  policy  of  insur- 
ance, or  subsequently  before  the  time  of  trial,  the  insurer 
belonged  to,  or  was  a  member  of,  or  in  any  way  connected  with, 
any  tariff  association  or  such  like  thing  by  whatever  name 
called,  or  who  had  made  any  agreement  or  had  any  understand- 
ing with  any  other  person,  corporation  or  association  engaged 
in  the  business  of  insurance  as  agent  or  otherwise  about  any 
particular  rate  of  premium  which  should  be  charged  or  fixed 
for  any  kind  or  class  of  insurance  risk;  And  provided  further. 
no  stipulation  or  agreement  in  such  contract  or  policy  of  in- 
surance to  arbitrate  loss  or  damage  nor  to  give  notice  or  make 
proofs  of  loss  or  damage  shall  in  any  such  case  be  binding  on 
the  assured  or  beneficiary,  but  right  of  action  accrues  imme- 
diately uppn  loss  or  damage. 

§  2620.  Jury  finding  certain  facts  must  add  amount  of  pen- 
alty to  verdict,  etc. —  If  it  is  shown  to  the  reasonable  satis- 
faction of  the  jury  by  a  preponderance  of  the  weight  of  the 
testimony  that  such  insurer  at  the  time  of  the  making  of  such 
agreement  or  policy  of  insurance  or  subsequently  before  the 
time  of  trial  belonged  to,  or  was  a  member  of,  or  in  any  way 
connected  with  any  tariff  association  or  such  like  thing  by  what- 
ever name  called,  either  in  or  out  of  this  state,  or  had  made 
any  agreement  or  had  any  xmderstanding  either  in  or  out  of 
this  state  with  any  other  person,  corporation  or  association  en- 
gaged in  the  business  of  insurance  as  agent  or  otherwise  about 


t( 


*  It  is  doubtful  whether  this  penalty  is  constitutional  and  valid.    Sea 
Payment  of  the  Loss."    Rule  14,  note. 
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any  particular  rate  of  premium  which  should  be  charged  or 
fixed  for  any  risk  of  insurance  on  any  person  or  property  or  on 
any  kind  or  class  of  insurance  risk^  they  must,  if  they  find  for 
the  assured  or  beneficiary,  in  addition  to  his  actual  damages, 
assess  and  add  twenty-five  per  cent,  of  the  amount  of  such 
actual  loss,  and  judgment  shall  be  rendered  accordingly. 

ABIZONA. 

§  1.  I>nt7  to  fxunifllL  blank  proofs  of  loss. —  It  shall  be  the 
duty  of  every  insurance  company  doing  business  in  this  Terri- 
tory to  furnish  blank  forms  of  proofs  of  loss  (when  proof  of  loss 
is  required  by  such  companies  to  be  furnished  to  them  as  a  con- 
dition precedent  to  the  payment  of  any  loss)  to  every  person  in 
the  Territory  who  may  claim  to  have  sustained  a  loss  under  any 
policy  of  insurance  issued  to  him  by  any  of  such  insurance  com- 
panies, upon  the  application  of  such  person  to  such  company  at 
its  general  office  or  to  the  agent  of  such  company  at  the  place 
where  said  insurance  policy  shall  have  been  issued  or  delivered  in 
the  Territory. 

§  2.  Waiver  penalty. —  Any  insurance  company  that  shall  fail 
or  refuse  to  furnish  the  blank  form  of  proof  of  loss  to  any 
person  applying  therefor  ajs  provided  in  the  preceding  section 
within  twenty  days  after  such  application^  the  furnishing  of 
such  proof  of  loss  by  such  person  to  the  company  under  whose 
policy  he  claims  his  or  her  loss,  shall  be  deemed  to  have  been 
waived  by  said  insurance  company  and  such  person  sustaining^ 
such  loss  may  maintain  his  or  her  action  against  such  insurance 
company  to  recover  the  loss  sustained  by  him  or  her  without 
the  necessity  of  first  furnishing  proof  of  loss  notwithstanding 
any  provision  in  the  policy  of  insurance  to  the  contrary  under 
which  he  or  she  claims  loss. 

A  failure  of  the  insured  to  make  application  for  the  blanks 
as  above  provided  shall  not  be  deemed  a  waiver  of  any  of  his 
rights  against  the  insurer.  [Laws  of  1903^  approved  March  19, 
1903.] 

AKEANSAS. 

SaiLdels  &  Hill's  Digest,  1894. 

§  4140.  Poliey;  liquidated  demand  for  its  faoe  or  amonnt  on 
whieh  premiums  are  paid. —  A  fire  insurance  policy  in  case  of  a 
total  loss  by  fire  of  the  property  insured,  shall  be  held  and  con- 
sidered a  liquidated  demand  against  the  company  taking  such 
risk,  for  the  full  amount  stated  in  such  policy,  on  (or)  the  full 
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amount  upon  which  the  company  charges,  collects  or  receiyes  a 
premium ;  provided,  the  provisions  of  this  article  shall  not  apply 
to  personal  property.    [As  amd.  by  Laws  of  1899,  Act  LXI.] 

§  4141.  Sureties  on  bonds  may  be  made  defendants;  ji 
ments,  how  rendered  and  enforoed. —  In  all  actions  against  any 
fire,  accident  or  life  insurance  company,  individual  or  corpora- 
tion for  any  claim  accruing,  or  arising  upon,  or  growing  out  of 
any  policy  issued  by  any  such  company,  individual  or  corpo- 
ration, the  sureties  on  the  bond  required  by  this  act  and  exe- 
cuted by  any  such  company,  individual  or  corporation,  may  be 
made  parties  defendant  and  final  judgment  rendered  against 
them  at  the  same  time  and  in  like  manner  as  against  the  com- 
pany, individual  or  corporation  issuing  the  policy,  and  such 
judgment  shall  be  enforced  as  judgments  at  law  are  now 
enforced. 

§  4142.  Service  on  insurance  companies;  action  for  loM. — 
When  any  loss  shall  occur  by  fire,  lightning  or  tornado,  in  the 
burning,  damage  or  destruction  of  property  upon  which  there  is 
a  policy  of  insurance,  ♦  ♦  ♦  the  assured  or  his  assigns  in 
case  of  fire  insurance,  may  maintain  an  action  against  the  in- 
surance company  taking  the  risk,  in  the  county  where  the  loss 
occurs.     ♦     ♦     ♦     [As  amd.  by  Laws  of  1897,  Act  XXIV.] 

§  4144.  New  actions  after  reversal  or  non-suits,  when;  pro- 
visions of  policy  not  binding. —  In  all  actions  against  insur- 
ance companies  upon  policies  of  insurance  issued  by  them,  if  the 
plaintiff  shall  suffer  a  non-suit,  or  if  after  a  verdict  for  him  the 
judgment  shall  be  arrested,  or  if  after  judgment  for  him  the 
same  shall  be  reversed  on  appeal  or  writ  of  error,  such  plaintiff 
may  commence  a  new  action  from  time  to  time  within  one  year 
after  non-suit  suffered  or  judgment  arrested  or  reversed;  and  no 
stipulation  contained  in  any  policy  of  insurance  shall  avail  to 
deprive  the  plaintiff  in  such  action  of  any  of  the  benefits  of  this 
section,  but  the  same  shall  apply  to  the  limitation  of  the  time 
of  suing  stipulated  for  in  the  policy  of  insurance. 

Laws  of  1899,  Act  LXXZ7. 

§  1.  Substantial  compliance  with  terms  of  policy  sufficient 
to  entitle  party  to  recover  in  all  suits. —  That  in  all  actions 
against  any  fire  insurance  company,  individual  or  corporation, 
for  any  claim  accruing  or  arising  upon  or  growing  out  of  any 
policy  upon  personal  property  issued  by  any  such  company,  in- 
dividual or  corporation,  proof  of  a  substantial  compliance  with 
the  terms,  conditions  and  warranties  of  such  policy,  upon  the 
part  of  the  assured,  or  party,  individual,  person  or  corporation  to 
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whom  it  may  have  been  is&uedy  or  their  aasignB^  shftll  be  deemed 
sufficient,  and  entitle  the  plaintiff  to  recover  in  any  such  action. 

Lawi  of  IMn,  Act  XLVI. 

§  1.  Time  fbced  for  bringing  actions,  same  as  on  promises  in 

writing. — That  hereafter  an  action  may  be  maintained  in  all  of 
the  courtB  of  this  State  to  recover  on  any  claim  or  loss  arising 
on  a  policy  of  insurance  on  property  or  life  against  the  company 
issuing  any  such  policy,  or  the  sureties  on  the  bond  required  by 
the  laws  of  this  State  as  a  condition  precedent  to  its  right  to  do 
business  in  this  State,  at  any  time  within  the  period  prescribed 
by  law  for  bringing  actions  on  promises  in  writing;  and  any 
stipulation  or  provision  in  any  such  policy  of  insurance  requir- 
ing such  action  to  be  brought  within  any  shorter  time  or  be 
barred  shall  be,  and  the  same  is  hereby  declared  to  be  void. 

CAIIFOBinA. 
Pom^roT's  Civil  Code. 

§  2541.  Assignment  to  mortgagee  of  thing  insured. —  Where 
a  mortgagor  of  property  effects  insurance  in  his  own  name, 
providing  that  the  loss  shall  be  payable  to  the  mortgagee,  or 
assigns  a  policy  of  insurance  to  the  mortgagee,  the  insurance  is 
deemed  to  be  upon  the  interest  of  the  mortgagor,  who  does  not 
cease  to  be  a  party  to  the  original  contract,  and  any  act  of  his 
which  would  otherwise  avoid  the  insurance  will  have  the  same 
effect,  although  the  property  is  in  the  hands  of  the  mortgagee,* 
but  any  act  which,  under  the  contract  of  insurance,  is  to  be 
performed  by  the  mortgagor,  may  be  performed  by  the  mort- 
gagee, with  the  same  effect  as  if  it  had  been  performed  by  the 
mortgagor.  [Commissioners'  amendment  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

§  2542.  New  contract  betw^een  insurer  and  assignee. —  If  an 
insurer  assents  to  the  transfer  of  an  insurance  from  a  mortgagor 
to  a  mortgagee,  and  at  the  time  of  his  assent  imposes  further 
obligations  on  the  assignee,  making  a  new  contract  with  him, 
the  acts  of  the  mortgagor  cannot  affect  his  rights. 

§  2596.  Valued  policy,  vs^hat.—  A  valued  policy  is  one  which 
expresses  on  its  face  an  agreement  that  the  thing  insured  shall 
be  valued  as  a  specified  stmi. 

'Beginning  with  this  word  to  end  constituted  the  amendment  of  1901, 
but  same  has  been  declared  unooostitutional  by  the  Supreme  Court  of 
California  in  Lewis  v.  Dunne,  134  Cal.  291.  And  see  Supplement  to 
Pomeroy's  Code.  Entire  section  as  above  printed  enacted  by  Legislature, 
L.  1905,  ch. 


526  FiBE  Insurance. 

§  2620.  OYerinianuLoe  by  several  inBnrarg. —  In  case  of  an 
overinsurance  by  several  insurers  the  insured  i&  entitled  to  a 
ratable  return  of  the  premium,  proportioned  to  the  amount  by 
which  the  aggregate  sum  insured  in  all  the  policies  exceeds  the 
insurable  value  of  the  thing  at  risk. 

§  2621.  Contribution. —  When  an  overinsurance  is  effected 
by  simultaneous  policies,  the  insurers  contribute  to  the  premium 
to  be  returned  in  proportion  to  the  amount  insured  by  their 
respective  policies. 

§  2622.  Froportionate  contribution. —  When  an  overinsur- 
ance is  effected  by  successive  policies,  those  only  contribute  to  a 
return  of  the  premium  who  are  exonerated  by  prior  insurances 
from  the  liability  assumed  by  them,  and  in  proportion  as  the 
sum  for  which  the  premium  was  paid  exceeds  the  amount  for 
which,  on  account  of  prior  insurance,  they  could  be  made  liable. 

§  2626.  Perils,  remote  and  proximate. —  An  insurer  is  liable 
for  a  loss  of  which  a  peril  insured  against  was  the  proximate 
cause;  although  a  peril  not  contemplated  by  the  contract  may 
have  been  a  remote  cause  of  the  loss;  but  he  is  not  liable  for  a 
loss  of  which  the  peril  insured  against  was  only  a  remote  cause. 

§  2627.  Loss  incurred  in  rescue  from  peril. —  An  insurer  is 
liable  where  the  thing  insured  is  rescued  from  a  peril  insured 
against  that  would  otherwise  have  caused  a  loss,  if  in  the  course 
of  such  rescue  the  thing  is  exposed  to  a  peril  not  insured  against, 
which  permanently  deprives  the  insured  of  its  possession,  in 
whole  or  in  part;  or  where  a  loss  is  caused  by  efforts  to  rescue 
the  thing  insured  from  a  peril  insured  against. 

§  2628.  Excepted  perils. —  Where  a  peril  is  specially  ex- 
cepted in  a  contract  of  insurance,  a  loss  which  would  not  have 
occurred  but  for  such  peril  is  thereby  excepted;  although  the 
immediate  cause  of  the  loss  was  a  peril  which  was  not  excepted. 

§  2629.  Exoneration  of  insurer. — An  insurer  is  not  liable 
for  a  loss  caused  by  the  willful  act  of  the  insured;  but  he  is  not 
exonerated  by  the  negligence  of  the  insured,  or  of  his  agents, 
or  others. 

§  2633.  IPotice  of  loss. —  In  case  of  loss  upon  an  insurance 
against  fire,  an  insurer  is  exonerated,  if  notice  thereof  be  not 
given  to  him  by  some  person  insured  or  entitled  to  the  benefit 
of  the  insurance,  without  unnecessary  delay.  [Amendment  ap- 
proved April  30,  1874;  amendments  1873-74,  p.  256;  took  effect 
July  1,  1874.] 

§  2634.  Preliminary  proofs. —  When  preliminary  proof  of 
loss  is  required  by  a  policy,  the  insured  is  not  bound  to  give 
such  proof  as  would  be  necessary  in  a  court  of  justice;  but  it 
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is  sufficient  for  him  to  give  the  best  evidence  which  he  has  in 
his  power  at  the  time. 

§  2635.  Waiver  of  defects  in  notice,  etc. — All  defects  in  a 
notice  of  loss,  or  in  preliminary  proof  thereof,  which  the  in- 
sured might  remedy,  and  which  the  insurer  omits  to  specify  to 
him,  without  unnecessary  delay,  as  grounds  of  objection,  are 
waived. 

§  2636.  Waiver  of  delay. — Delay  in  the  presentation  to  an 
insurer  of  notice  or  proof  of  loss  is  waived,  if  caused  by  any 
act  of  his,  or  if  he  omits  to  make  objection  promptly  and 
specifically  upon  that  ground. 

§  2637.  Certiflcatey  when  dispensed  with. —  If  a  policy  re- 
quires, by  way  of  preliminary  proof  of  lose,  the  certificate  or 
testimony  of  a  person  other  than  the  insured,  it  is  suflScient  for 
the  insured  to  use  reasonable  diligence  to  procure  it,  and  in  case 
of  the  refusal  of  such  person  to  give  it,  then  to  furnish  reason- 
able evidence  to  the  insurer  that  such  refusal  was  not  induced 
by  any  just  grounds  of  disbelief  in  the  facts  necessary  to  be 
certified. 

§  2642.  Contribution  in  case  of  double  insurance. —  In  case 
of  double  insurance,  the  several  insurers  are  liable  to  pay  losses 
thereon  as  follows: 

1.  In  fire  insurance,  each  insurer  may  contribute  ratably 
toward  the  loss,  without  regard  to  the  dates  of  the  several 
policies.  ♦  ♦  ♦  [Amendment  approved  March  30,  1874; 
amendments,  1873-74,  p.  257 ;  took  effect,  July  1, 1874.] 

§  2755.  Acts  of  the  insured. —  A  contract  of  fire  insurance 
is  not  affected  by  any  act  of  the  insured  subsequent  to  the  exe- 
cution of  the  policy,  which  does  not  violate  its  provisions,  even 
though  it  increases  the  risk  and  is  the  cause  of  a  loss. 

§  2756.  Measure  of  indemnity. —  If  there  is  no  valuation  in 
the  policy,  the  measure  of  indemnity  in  an  insurance  against  fire 
is  the  expense,  at  the  time  that  the  loss  is  payable,  of  replacing 
the  thing  lost  or  injured  in  the  condition  in  which  it  was  at 
the  time  of  the  injury;  but  the  effect  of  a  valuation  in  a  policy 
of  fire  insurance  is  the  same  as  in  a  policy  of  marine  insurance. 

§  2757.  Examination  of  building  by  insured  to  determine 
and  fix  its  value;  contribution. —  Whenever  the  insured  desires 
to  have  a  valuation  named  in  his  policy,  insuring  any  building  or 
structure  against  fire,  he  may  require  such  building  or  structure 
to  be  examined  by  the  insurer  and  the  value  of  the  insured^s  in- 
terest therein  shall  be  thereupon  fixed  by  the  parties.  The  cost 
of  such  examination  shall  be  paid  for  by  the  insured.  A  clause 
shall  be  inserted  in  such  policy  stating  substantially  that  the 
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value  of  the  insixred'fi  intereet  in  such  building  or  structure  has 
been  thus  fixed.  In  the  absence  of  any  change  increasing  the 
risk  without  the  consent  of  the  insurer  or  of  fnuid  on  the  part  of 
the  insured,  then  in  case  of  a  total  loss  under  such  policy,  the 
whole  amount  so  insured  upon  the  insured's  interest  in  such 
building  or  structure,  as  stated  in  the  policy  upon  which  the 
insurers  have  received  a  premium,  shall  be  paid,  and  in  case  of 
a  partial  loss  the  full  amt>unt  of  the  partial  loss  shall  be  so  paid^ 
and  in  case  there  are  two  or  more  policies  covering  the  insured's 
interest  therein,  each  policy  shall  contribute  pro  rata  to  the  pay- 
ment of  such  whole  or  partial  loss.  But  in  no  case  shall  the 
insurer  be  required  to  pay  more  than  the  amount  stated  in  such 
policy.  This  section  shall  not  prevent  the  parties  from  stipulat- 
ing in  such  policies  concerning  the  repairing,  rebuilding,  or  re- 
placing buildings  or  structures  wholly  or  pwrtially  damaged  or 
destroyed.  [Amendment  approved  March  23, 1901;  Stats.  1901, 
p.  572;  in  effect  sixty  days  from  passage.] 

Laws  of  1903,  Chapter  181. 

§  1.  Section  383  of  the  Code  of  Civil  Procedure  of  the  State 
of  California  is  hereby  amended  to  read  as  follows: 

§  383.  SevenJ  insurers  may  be  joined  in  one  action. — 
*  *  *  Where  the  same  person  is  insured  by  two  or  more  in- 
surers separately  in  respect  to  the  same  subject  and  interest, 
such  person,  or  the  payee  under  the  policies,  or  the  assignee  of 
the  cause  of  action,  or  other  successor  in  the  interest  of  such 
assured  or  payee,  may  join  all  or  any  of  such  insurers  in  a  single 
action  for  the  recovery  of  a  loss  under  the  several  policies,  and 
in  case  of  judgment  a  several  judgment  must  be  rendered  against 
each  of  such  insurers  according  as  his  liability  shall  appear. 

COLOEADO. 

An  Act  to  provide  a  liability  against  railroad  companies  for 

damages  caused  by  fire,  and  to  repeal  all  acts  and  parts  of  acts 

in  conflict  therewith. 

Be  it  Enacted  by  the  General  Assembly  of  the  State  of 
Colorado : 

§  1.  Every  railroad  company  operating  its  line  of  road,  or  any 
part  thereof,,  within  this  state  shall  be  liable  for  all  damages  by 
fires  that  are  set  out  or  caused  by  operating  any  such  line  of 
road,  or  any  part,  thereof,  in  this  state,  whether  negligently  or 
otherwise;  and  such  damages  may  be  recovered  by  the  party 
damaged,  by  the  proper  action,  in  any  court  of  competent  juris- 
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diction;  Provided,  The  said  action  be  brought  by  the  party  in- 
jured within  two  years  next  ensuing  after  it  accrues;  and  Pro- 
vided further.  That  the  liability  herein  imposed  shall  inure  solely 
in  favor  of  the  owner  or  mortgagee  of  the  property  so  damaged 
or  destroyed  by  fire;  and  the  same  shall  not  pass  by  assignment 
or  subrogation  to  any  insurance  company  that  has  written  a 
policy  thereon ;  Provided,  that  nothing  in  this  act  shall  be  held 
to  apply  to  or  in  any  manner  affect  any  right  which  has  accrued 
prior  to  the  passage  hereof  or  any  cause  or  suit  now  pending. 

§  B.  All  acts  and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed.    [Laws  of  1903,  chap.  153.] 

COHVECnCXTT. 
General  Statutes,  1902. 

§  3497.  Form  of  policy. —  No  fire  insurance  company  shall 
issue  fire  insurance  policies  on  property  in  this  state  other  than 
those  of  the  standard  form  filed  in  the  office  of  the  secretary  of 
the  state,  known  and  designated  as  the  standard  fire  insurance 
policy  of  the  state  of  Connecticut,  except  as  follows: 

It  may  print  on  or  in  its  policies  its  name,  location,  and  date 
of  incorporation,  the  amount  of  its  paid-up  capital  stock,  the 
names  of  its  officers  and  agents^  the  number  and  date  of  the 
policy,  and,  if  it  be  issued  through  an  agent,  the  words,  "  this 
policy  shall  not  be  valid  until  countersigned  by  the  duly  author- 
ized manager  or  agent  of  the  company  at  ,^'  and  after 
the  words  ^^  standard  fire  ioaurance  policy  of  the  state  of  Con- 
necticut," on  the  back  of  the  form,  the  names  of  such  other 
states  as  have  adopted  this  standard  form. 

It  may  use  in  its  policies  written  or  printed  forms  of  descrip- 
tion and  specification  of  the  property  insured. 

When  insuring  against  damage  by  lightning  it  may  print,  in 
the  clause  enumerating  the  perils  insured  against,  the  additional 
words,  "  also  any  damage  by  lightning  whether  fire  ensues  or 
not,"  and,  in  the  clause  providing  for  an  apportionment  of  loss 
in  case  of  other  insurance,  the  words,  "  whether  by  fire,  light- 
ning, or  both." 

It  may  write  or  print  upon  the  margin  or  across  the  face  of 
a  policy,  or  write  or  print  in  type  not  smaller  than  long  primer 
upon  separate  slips  or  riders  to  be  attached  thereto,  provisions 
addinp:  to  or  modifying  those  contained  in  the  standard  form; 
and  all  slips,  riders,  and  provisions  must  be  signed  by  the  officers 
or  a<ront  of  the  company  so  using  them. 


530  Fire  Iksubance. 

§  3499.  Standard  fire  insurance  policy ;  form.—  The  standard 
form  of  policy  shall  be  plainly  printed  and  no  portion  thereof 
shall  be  in  type  smaller  than  the  type  used  in  printing  the  said 
form  on  file  in  the  office  of  the  secretary  of  state,  and  shall  be 
as  follows,  to  wit:  [See  form  under  prior  title  of  this  chapter, 
page  474.] 

The  proviflionfl  of  this  chapter  shall  not  limit  insurance  com- 
panies to  the  use  of  any  particular  size  of  paper  or  manner  of 
folding  the  paper  upon  which  their  policies  may  be  issued. 

Every  insurance  company  which  shall  cause  to  be  issued,  and 
every  agent  who  shall  make,  issue,  or  deliver,  a  policy  of  fire 
insurance  other  than  the  standard  form  of  fire  insurance  policy 
shall  forfeit  for  each  offense  not  more  than  two  hundred  dollars; 
but  such  policy  shall  nevertheless  be  binding  upon  the  company 
issuing  the  same. 

§  3512.  Mortgagee  to  cause  proofs  of  loss  to  be  made. —  In 
case  of  loss  by  fire  upon  any  mortgaged  real  property  upon  which 
there  is  insurance  made  by  the  policy  payable  in  case  of  loss  to 
the  mortgagee,  if  the  party  who  obtained  the  insurance  or  in 
whose  name  it  was  obtained  shall  fail  for  three  months  after 
the  fire  to  file  proper  and  sufficient  proofs  of  loss,  the  mortgagee 
may,  within  thirty  days  thereafter,  present  to  a  judge  of  the 
superior  court  a  petition  setting  forth  the  foregoing  facts  and 
praying  that  a  disinterested  person  be  appointed  to  make  such 
proofs,  and  for  other  relief. 

§  3513.  Mortgagor  may  be  summoned  to  appear. — Any  jus- 
tice of  the  peace  or  clerk  or  commissioner  of  the  superior  court 
may,  upon  application  of  such  mortgagee,  issue  a  summons  re- 
turnable before  such  judge,  not  less  than  six  days  after  service 
thereof,  directed  to  such  mortgagor,  and  also  to  such  insurance 
company,  requiring  them  to  appear  before  such  judge  at  such 
time  and  place  as  shall  be  therein  named  to  show  cause  why  the 
prayer  of  such  petition  should  not  be  granted. 

§  3514.  Proofs  of  loss,  how  made  and  filed. — After  hearing 
such  parties  as  may  appear  and  desire  to  be  heard,  such  judge 
may  appoint  some  fit  and  disinterested  person  to  make  inquiry 
as  to  the  matters  required  to  be  set  forth  and  done  and  to  pre- 
pare and  file  with  the  company  issuing  such  policy  such  proofs 
of  loss,  and  to  do  such  other  acts  as  the  conditions  of  the  policy 
may  require  to  be  done  by  the  mortgagor. 

§  3515.  Liability  of  company. —  If  such  proofs  of  loss  and 
the  other  acts  to  be  done  by  such  appointee  shall,  in  other  re- 
spects, conform  to  the  requirements  of  the  policy,  the  company 
issuing  such  policy  shall  be  liable  in  the  same  manner  and  to 
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the  same  amount  as  if  such  proofe  had  been  made  and  such 
other  acts  had  been  done  by  the  party  insured,  or  in  whose 
name  the  policy  was  obtained,  during  the  time  specified  in  the 
policy. 

.  §  3516.  Diyision  of  amount  reoovered  where  parties  fail  ta 
ajg^ree. —  If  question  shall  arise  between  the  parties,  or  any  two 
or  more  of  them,  as  to  the  amount  and  proportion  of  the  sum 
due  imder  such  policy  which  should  be  paid  to  the  different 
parties  who  may  be  or  claim  to  be  entitled  thereunder,  such 
judge  may,  upon  such  notice  as  he  may  direct  to  be  given  to 
the  parties,  after  hearing  such  parties  as  may  desire  to  be  heard, 
adjudicate  and  determine  between  the  parties  as  upon  a  bill  of 
interpleader;  and  if  any  party  shall  not  be  found,  or  shall  de- 
cline to  receive  the  amoimt  of  the  judgment  in  his  favor,  the 
company  may  pay  such  amount  into  the  court  to  be  deposited 
and  kept  under  the  direction  of  the  court,  and  the  receipt  of 
the  clerk  shall  be  sufficient  discharge  and  satisfaction  of  such 
judgment  as  to  such  amount. 

§  3517.  Taxation  of  costs. —  Upon  the  termination  of  any 
hearing,  or  upon  final  judgment,  the  judge  may  tax  costs,  in- 
cluding reasonable  counsel  fees,  in  favor  of  such  mortgagee 
and  also  in  favor  of  such  insurance  company,  against  such  mort- 
gagor, if  in  his  judgment  the  proceedings  have  been  rendered 
necessary  by  the  fault  or  neglect  of  the  mortgagor,  and  such 
costs  in  his  favor  may  be  added  by  the  mortgagee  to  the  amount 
due  him ;  and  such  costs  in  favor  of  the  insurance  company  may 
be  deducted  from  the  amount  due  under  its  policy. 

§  3605.  Suits  not  to  be  restrained  to  period  less  than  one* 
year. —  No  insurance  company  shall  limit  the  term  within  which 
any  suit  shall  be  brought  against  it  to  a  period  less  than  one 
year  from  the  time  when  the  loss  insured  against  shall  occur. 

DELAWABE. 

Bevised  Code,  1893. 

(Laws  of  1889  [Vol.  18],  chap.  695,  as  amd.  by  Laws  of  1895 

[Vol.  19],  chap.  696,  p.  586.) 

§  1.  Liability  of  insuranoe  companies  upon  policies;  policy  to 
have  indorsed  upon  its  face  a  contract;  company  may  adjust 
loss  by  replacing  property. — Whenever  any  policy  of  insurance 
shall  be  issued  to  insure  any  real  property  in  this  state  against 
loss  by  fire,  tornado  or  lightning,  and  the  property  insured 
shall  be  wholly  destroyed  without  criminal  fault  on  the  part 
of  the  insured,  or  his  assigns,  the  amount  of  the  insurance  stated 
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in  such  policy  shall  be  taken  conclusively  to  be  the  true  value  of 
the  property  insured  and  the  true  amount  of  loss  and  measore 
of  damages^  subject  to  the  proviso  herein;  and  every  such  policy^ 
whether  hereafter  issued  or  renewed,  shall  have  endorsed  across 
the  face  of  it  the  following:  ^  It  is  agreed  between  insurer  and 
insured  that  the  value  of  the  insured  property  is  of  the  sum  of 
$  ;  and  this  estimate  shall  be  binding  on  both  parties 

as  to  value;  provided,  however,  that  nothing  herein  contained 
shall,  in  case  of  loss,  prevent  the  company  insuring  from  ad- 
justing the  loss  by  replacing  the  property  destroyed/*  And  in 
case  any  owner  shall  effect  any  subsequent  insurance  npon  any 
larger  value  than  so  agreed,  all  insurance  as  well  as  that  then 
existing  as  that  subsequently  obtained  shall  become  void.  *  ♦  ♦ 
§  3.  Penalty. —  The  court  upon  rendering  judgment  against 
any  insurance  company  upon  any  such  policy  of  insurance,  shall 
allow  the  plaintiff  a  reasonable  sum  as  an  attomey^s  fee  to  be 
taxed  as  part  of  the  costs. 

FIOBIDA.* 

Chapter  4677. 

An  Act  to  Regulate  Contracts  of  Insurance  of  Buildings  and 
Structures  in  this  State,  to  Fix  a  Measure  of  Damage  in  Case 
of  Loss,  and  to  Prescribe  a  Rule  of  Evidence  Therein. 

§  1.  That  from  and  after  the  passage  of  this  act  any 
individual,  firm,  corporation  or  association  insuring  any  build- 
ing or  structure  in  this  State  against  loss  or  damage  by  fire  or 
lightning,  shall  cause  such  building  or  structure  to  be  examined 
by  an  agent  of  the  insurer  and  full  description  thereof  to  be 
made,  and  the  insurable  value  thereof  to  be  fixed  by  such  agent 
and  written  in  the  policy;  in  the  absence  of  any  change  in- 
creasing the  risk  without  the  consent  of  the  insurers,  in  case  of 
total  loss  the  whole  amount  mentioned  in  the  policy  upon  which 
the  insurers  receive  a  premium  shall  be  paid,  and  in  case  of 
partial  loss  the  full  amount  of  the  partial  loss  shall  be  paid, 
but  in  no  case  shall  the  insurer  be  required  to  pay  more  than 
the  amount  upon  which  a  premium  is  paid. 

§  2.  In  case  of  the  total  loss  of  the  property  insured  the 
measure  of  damage  shall  be  the  amount  upon  which  the  insured 
paid  a  premium,  and,  in  case  of  partial  loss,  the  measure  of 
damage  shall  be  such  part  of  the  amount  upon  which  premiums 
are  paid  as  the  damage  sustained  is  part  of  the  insurable  value 
of  the  building  or  structure  as  fixed  by  the  agent  of  the  insurer, 

and  the  insurers  shall  be  estopped  from  denying  that  the  prop- 

* 

*  By  L.  1905,  ch.  — ,  in  event  of  total  loss  to  personal  property  the 
company  is  required  to  return  unearned  premium  for  excess  of  in- 
surance over  appraised  or  agreed  loss. 
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erty  insnred  was  worth  at  the  time  of  insuring  the  amount  of 
the  insurable  value  as  fixed  by  the  agent. 

§  4.  That  the  defendant  in  any  action  brought  upon  a  policy, 
or  contract  of  insurance,  hereafter  made,  or  renewed,  insuring 
any  building  or  structure  in  this  State,  against  loss  or  damage 
by  fire  or  lightning,  shall  not  be  permitted  to  defend  against 
such  action,  by  setting  up  any  claim,  or  provision  of  such  policy, 
or  contract  of  insurance,  as  avoiding  the  provisions,  or  any  of 
them,  of  this  act;  and  it  shall  be  the  duty  of  the  court  on 
motion  of  the  plaintiff,  or  on  its  own  motion,  to  strike  out  any 
plea  setting  up  such  defense.     [Approved  May  31,  1899.] 

OEOEGIA. 

Code,  1895,  Vt)lume  2. 

§  2094.  Lobs,  what  is. —  A  loss  or  injury  may  occur  from  fire 
without  the  actual  burning  of  the  articles  or  property,  as  a 
house  blown  up  to  stop  a  conflagration,  of  goods  removed  in 
imminent  danger,  or  damage  by  water  used  to  extinguish  the 
flames. 

§  2096.  IKligence  by  assured. —  The  assured  is  bound  to  ordi- 
nary diligence  in  protecting  the  property  from  fire,  and  gross 
negligence  on  his  part  will  relieve  the  insurer.  Simple  negli- 
gence by  a  servant,  or  the  assured,  unaffected  by  fraud  or  de- 
sign in  the  latter,  will  not  relieve  the  insurer. 

§  2105.  Transfer  after  loss. — After  the  loss  occurs,  a  sale  of 
the  property  and  transfer  of  the  policy  does  not  affect  the  lia- 
bility of  the  insurer,  but  the  assignee  may  recover. 

§  2106.  Or  by  operation  of  law. —  A  transfer  of  the  property 
or  policy  by  operation  of  law,  or  under  the  order  of  the  court, 
will  confer  on  the  assignee  all  the  rights  of  the  assured. 

§  2108.  Prescribing  regulations;  loss;  notice;  proof. —  Every 
insurer  has  a  right  to  prescribe  regulations  as  to  notice  and 
preliminary  proof  of  loss,  which  must  be  substantially  complied 
with  by  the  assured:  Provided,  the  same  are  made  known  at 
the  time  of  the  insurance,  and  are  not  materially  changed  dur- 
ing the  existence  of  the  contract.  An  absolute  refusal  to  pay 
waives  a  compliance  with  these  preliminaries. 

§  2109.  Amount  of  recovery;  contribution. —  The  assured 
may  recover  the  full  amount  of  his  loss:  Provided,  the  same  is 
within  the  amount  insured.  If  he  has  several  policies  on  the 
same  property,  the  recovery  from  each  company  will  be  pro  rata 
as  to  the  amount  insured. 

35 
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§  2110.  Companies  to  pay  full  amoniLt  of  lo«.~  All  msnrance 
companies  issuing  policies  on  property  in  this  State  shall  pay 
to  their  policy-holders  the  full  amount  of  loss  sustained  upon 
the  property  insured  by  them ;  provided,  said  amount  of  loss  does 
not  exceed  the  amount  of  insurance  expressed  in  the  policy,  and 
that  all  stipulations  in  such  policies  to  the  contrary  shall  be  null 
and  void ;  provided,  that  in  cases  of  losses  on  stocks  of  goods  and 
merchandise  and  other  species  of  personal  property  changing  in 
specifics  and  quantity  by  the  usual  custom  of  trade  only  the 
actual  value  of  the  property  at  the  time  of  loss  may  be  re- 
covered; provided,  the  loss  does  not  exceed  the  amount 
expressed  in  the  policy. 

§  2111.  Estimation  of  value. —  The  value  of  property  is  to 
be  estimated  at  the  time  of  the  loss.  Contingent  profits  are  not 
a  part  of  such  value. 

§  2112.  Privilege  of  rebuilding. —  The  privilege  of  rebuild- 
ing or  reinstating  the  property  must  be  reserved  in  the  policy, 
or  it  does  not  exist.  In  such  cases  the  assured  has  no  claim  for 
rents,  if  done  within  a  reasonabte  time,  nor  the  insurer  for  in- 
creased value  from  the  fact  of  new  and  more  valuable  materials. 

§  2113.  Becovery  back  by  insurer. —  If,  after  payment  of 
loss,  the  insurer  discovers  evidence  to  show  himself  not  liable 
on  the  policy,  he  may  recover  back  the  money  in  an  action  for 
money  had  and  received. 

§  2140.  Insurance  companies  shall  pay  damages,  when. — 
The  several  insurance  companies  of  this  State,  and  foreign  in- 
surance companies  doing  business  in  this  State,  in  all  cases 
when  a  loss  occurs,  and  they  refuse  to  pay  the  same  within  sixty 
days  after  a  demand  shall  have  been  made  by  the  holder  of  the 
policy  on  which  said  loss  occurred,  shall  be  liable  to  the  holder 
of  said  policy,  in  addition  to  the  loss,  not  more  than  twenty-five 
per  cent.*  on  the  liability  of  said  company  for  said  loss;  also,  all 
reasonable  attomey^s  fees  for  the  prosecution  of  the  case  against 
said  company ;  Provided,  it  shall  be  made  to  appear  to  the  jury 
trying  the  same,  that  the  refusal  of  the  company  to  pay  said  loss 
was  in  bad  faith. 

Laws  of  1887,  as  amended  by  Laws  of  1880. 

§  9.  Who  are  agents. —  Any  person  who  solicits  in  behalf  of 
any  insurance  company,  or  agent  of  the  same,  incorporated  by 
the  laws  of  this  or  any  other  State,  *  *  *  or  who  shall  ex- 
amine into  or  adjust  or  aid  in  adjusting  any  loss  for  or  in  be- 

*  See  note  to  Alabama  statute,  p.  622. 
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half  of  any  such  company^  whether  any  of  such  acts  shall  he 
done  at  the  instance  or  request  or  by  the  employment  of  such 
insurance  company,  or  of  or  by  any  broker  or  other  person,  shall 
be  held  to  be  the  agent  of  the  company  for  which  the  act  is 
done  or  the  risk  is  taken. 

Agents ;  penalty  for  acting  without  authority. —  Any  person 
who  shall  do  or  perform  any  of  the  acts  or  things  mentioned 
for  any  insurance  company  or  agent  of  said  company  without 
such  company  having  first  received  a  certificate  of  authority 
from  the  Insurance  Commissioner  of  this  State,  as  required  by 
law,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  in  any 
court  of  competent  jurisdiction,  shall  be  punished  as  provided 
by  section  4310  of  the  Code  of  Georgia,  and  shall  also  pay  a 
sum  equal  to  the  State,  county  and  municipal  taxes  and  licenses 
required  to  be  paid  by  insurance  companies  legally  doing  busi- 
ness in  this  State;  and  it  is  hereby  made  the  duty  of  the  Insur- 
ance Commissioner  to  see  that  all  violators  of  the  provisions  of 
this  section  are  prosecuted. 

Proviso  as  to  adjusters. —  "Any  person  who  shall  do  any  of 
the  acts  mentioned  in  this  section  shall  also  be  personally  liable 
to  the  holder  of  any  policy  of  insurance,  in  respect  of  which 
such  act  was  done,  for  any  loss  covered  by  the  same;  provided, 
that  the  penalties  provided  for  in  this  section  shall  not  apply 
to  adjusters  or  inspectors  of  unauthorized  insurance  companies 
from  whom  the  citizens  of  this  State  have  purchased  insurance 
for  themselves  as  provided  for  in  this  section,  whenever  the 
person  or  persons  purchasing  said  insurance  shall  immediately 
notify  the  Insurance  Commissioner,  giving  the  name  and  locality 
of  said  company  in  which  they  have  policies,  and  at  the  same 
time  pay  to  said  Insurance  Commissioner  the  same  licenses,  fees 
and  taxes  for  each  company  as  are  now  or  may  hereafter  be 
required  of  fire  insurance  companies  authorized  to  do  business 
by  the  laws  of  this  State;  and  when  the  license  fees  for  any 
company  have  been  paid  in  any  one  year  by  any  person  or  per- 
sons who  have  purchased  insurance  from  said  company,  then, 
in  that  case,  any  person  or  persons  purchasing  insurance  from 
said  company  thereafter  shall  not  be  liable  for  the  license  fees 
of  said  company  during  the  said  year,  but  only  for  such  taxes  on 
preminms  as  may  be  required  from  time  to  time  of  insurance  com- 
panies authorized  to  do  business  in  this  State ;  provided,  further, 
that  it  shall  not  be  lawful  for  said  inspectors  to  solicit  business 
for  their  companies.^^    [As  amd.  by  L.  1890.] 
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IDAHO. 

Laws  of  1801,  Bill  No.  115,  Chapter  2. 

§  11.  In  the  event  of  the  total  destruction  of  any  insured 
property  on  which  the  amount  or  agreed  loss  shall  be  less  than 
the  total  amount  insured  thereon,  the  insuring  company  or  com- 
panies shall  return  to  the  insured,  the  unearned  insurance  pre- 
mium for  the  excess  of  the  insurance  over  tlie  appraised  or 
agreed  loss,  to  be  paid  at  the  same  time  and  in  the  same  manner 
as  the  loss  shall  be  paid. 

nrDiAHA. 

Homer's  Statutes,  1901,  Volume  1. 

§  3770.  Conditions  forbidden. —  6.  No  such*  insurance  com- 
pany shall  insert  any  condition,  in  any  policy  hereafter  issued, 
requiring  the  insured  to  give  notice  forthwith,  or  within  the 
period  of  time  less  than  five  days,  of  the  loss  of  the  insured 
property;  nor  shall  any  condition  be  inserted  in  such  policy, 
requiring  the  insured  to  procure  the  certificate  of  the  nearest 
justice  of  the  peace,  mayor,  judge,  clergyman,  or  other  official, 
or  person,  of  such  loss,  or  the  amount  of  such  loss;  and  any 
provision  or  condition  contrary  to  the  provisions  of  this  section, 
or  any  condition  in  said  policy,  inserted  to  avoid  the  provisions 
of  this  section-,  shall  be  void,  and  no  condition  or  agreement  not 
to  sue  for  a  period  of  less  than  three  years,  shall  be  valid. 

Bums'  Statutes  1901,  Volume  2. 

§  4859a.  Conditions  in  insuranoe  policies. —  It  shall  be  un- 
lawful for  any  fire  insurance  company  doing  business  in  this 
state  to  issue  any  policy  or  contract  of  insurance  covering  prop- 
erty in  this  state  which  shall  contain  any  clause  or  provision 
requiring  the  assured  to  take  out  or  maintain  a  larger  amount 
of  insurance  than  that  expressed  in  such  policy,  nor  in  any 
way  providing  that  the  assured  shall  be  liable  as  co-insurer  with 
the  company  issuing  the  policy  for  any  part  of  the  loss  or 
damage  which  may  be  caused  by  fire  or  lightning  to  the  prop- 
erty described  in  such  policy,  and  any  such  .clause  or  provision 
shall  be  null  and  void  and  of  no  effect,  except  that  it  may  be 
lawful  for  such  companies  to  issue,  and  it  may  be  optional  with 
the  assured  to  accept  a  policy  or  contract  of  insurance  contain- 
ing a  co-insurance  clause  or  provision  when  a  reduction  in  the 

*  Foreign  companies. 
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rate  for  insurance  on  the  property  described  in  such  policy  is 
the  consideration  named,  and  when  so  accepted  the  co-insurance 
clause  or  provision  shall  be  binding  on  the  assured  and  the 
company.  Provided,  That  the  provisions  of  this  act  shall  not 
apply  to  railroad  or  marine  insurance. 

IOWA. 
Code,  1897. 

§  1742.  Evidence  of  value;  proofs;  action. —  In  any  action 
brought  in  any  court  in  this  state  on  any  policy  of  insurance 
for  the  loss  of  any  building  so  insured,  the  amoimt  stated  in  the 
policy  shall  be  received  as  prima  facie  evidence  of  the  insurable 
value  of  the  property  at  the  date  of  the  policy;  provided,  the 
insurance  company  or  association  issuing  such  policy  may  show 
the  actual  value  of  said  property  at  date  of  policy,  and  any 
depreciation  in  the  value  thereof  before  the  loss  occurred;  but 
the  said  insurance  company  or  association  shall  be  liable  for  the 
actual  value  of  the  property  insured  at  the  date  of  the  loss, 
unless  such  value  exceeds  the  amount  stated  in  the  policy.  And 
in  an  action  on  such  policy  it  shall  only  be  necessary  for  the 
assured  to  prove  the  loss  of  the  building  insured,  and  that  he 
has  given  the  company  or  association  notice  in  writing  of  such 
loss,  accompanied  by  an  affidavit  stating  the  facts  as  to  how  the 
loss  occurred,  so  far  as  they  are  within  his  knowledge,  and  the 
extent  of  his  loss. 

§  lT42a.  Proofs  of  loss. —  In  furnishing  proofs  of  loss  under 
any  contract  of  insurance  for  damages  or  loss  of  personal  prop- 
erty it  shall  only  be  necessary  for  the  assured,  within  sixty  days 
from  the  time  the  loss  occurs,  to  give  notice  in  writing  to  the 
company  issuing  such  contract  of  insurance  accompanied  by  an 
affidavit,  stating  the  facts  as  to  how  the  loss  occurred,  so  far  as 
same  are  within  his  knowledge,  and  the  extent  of  the  loss,  any 
agreement  or  contract  to  the  contrary  notwithstanding.  [Laws 
of  1902,  chap.  73,  §  1.] 

§  1743.  Conditions. —  Any  condition  or  stipulation  in  an  ap- 
plication, policy  or  contract  of  insurance,  making  the  policy  void 
before  the  loss  occurs,  shall  not  prevent  recovery  thereon  by  the 
insured,  if  it  shall  be  shown  by  the  plaintiff  that  the  failure  to 
observe  such  provision  or  the  violation  thereof  did  not  contribute 
to  the  loss :  provided,  however,  that  any  condition  or  stipulation 
referring  to  any  other  insuranoe,  valid  or  invalid,  or  to  vacancy 
of  the  insured  premises  or  the  title  or  ownership  of  the  property 
insured,  or  to  liens  or  incumbrances  thereon  created  by  volun- 
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taxy  act  of  the  insured  and  within,  his  control,  or  to  the  suspen- 
sion or  forfeiture  of  the  policy  during  default  or  failure  to  pay 
any  written  obligation  given  to  the  insurance  company  for  the 
premium,  or  to  the  assignment  or  transfer  of  such  policy  of  in- 
smuiice  before  loss  without  the  consent  of  the  insurance  com- 
pany, or  to  the  removal  of  the  property  insured,  or  to  a  change 
in  the  occupancy  or  use  of  the  property  insured,  if  such  removal, 
change  or  use  makes  the  risk  more  hazardous,  or  to  the  fraud 
of  the  insured  in  the  procurement  of  the  contract  of  insurance, 
shall  not  be  changed  or  affected  by  this  provision.  No  recovery 
on  a  policy  or  contract  of  insurance  shall  be  defeated  for  failure 
of  the  insured  to  comply,  after  a  loss  occurs,  with  any  arbitration 
or  appraisement  stipulation  as  to  fixing  value  of  property.  No 
arbitration  shall  take  place  except  where  the  property  was  situ- 
ated at  the  timo  of  loss.  Any  agreement,  stipulation  or  con- 
dition in  any  policy  or  contract  of  insurance  by  which  any  in- 
surance company  reserves  or  has  the  right  to  rebuild  shall  be 
void  and  of  no  effect  in  case  of  total  lose,  or  where  the  amount 
of  loss,  upon  the  request  of  the  insurance  company,  has  been 
submitted  to  arbitration.  Nothing  herein  shall  be  construed  to 
change  the  limitations  or  restrictions  respecting  the  pleading  or 
proving  of  any  defense  by  any  insurance  company  to  which  it  is 
subject  by  law.  The  provisions  of  this  section  shall  apply  to  all 
contracts  of  insurance  on  real  and  personal  property.  [Laws  of 
1900,  chaps.  63,  64.] 

§  1744.  Notice  and  proof  of  loss;  time  of  bringing  action; 
provisions  not  affected  by  oontract. —  The  notice  of  loss  and 
proof  thereof  required  in  section  seventeen  hundred  and  forty- 
two  hereof,  and  the  notice  and  proof  of  loss  under  oath  in  case 
of  insurance  on  personal  property,  shall  be  given  within  sixty 
days  from  the  time  loss  occurred,  and  no  action  for  such  loss 
shall  be  begun  within  forty  days  after  such  notice  and  proofs 
have  been  given  to  the  company,  nor  shall  the  time  within  which 
action  shall  be  brought  be  limited  to  less  than  one  year  from 
the  time  when  a  cause  of  action  for  the  loss  accrues.  No  pro- 
visions of  any  policy  or  contract  to  the  contrary  shall  affect  the 
provisions  of  this  and  the  three  preceding  sections.  [Laws  of 
1898,  chap.  44.] 

§  1746.  Other  insurance;  prorating. —  Any  provision,  con- 
tract or  stipulation  contained  in  any  policy  of  insurance,  issued 
by  any  insurance  company  doing  business  in  the  state  under  the 
provisions  of  this  chapter,  providing  or  stipulating  that  the 
insured  shall  maintain  insurance  on  any  property  covered  by 
such  policy  to  any  extent,  or  shall  to  any  extent  be  an  insurer 
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• 

of  the  property  insured  in  such  policy,  or  shall  bear  any  portion 
of  the  loss  on  the  property  insured^  shall  be  void;  and  the  au- 
ditor of  state  shall  refuse  to  authorize  any  such  company  to 
do  business  or  to  renew  the  authority  or  the  certificate  of  any 
such  company  when  the  form  of  policy  issued  or  proposed  to  be 
issued  contains  any  such  provision,  contract  or  stipulation.  No 
condition  oir  stipulation  in  a  policy  of  insurance  fixing  the 
amount  of  liability  or  recovery  imder  such  policy  with  reference 
to  prorating  with  other  insurance  on  property  insure<}  shall  be 
valid  except  as  to  other  valid  and  collectible  insurance^  any 
agreement  to  the  contrary  notwithstanding. 

KAHSAS. 
General  Statutes,  1901. 

§  3407.  EyideiLce  of  value. —  Whenever  any  policy  of  insur- 
ance shall  be  written  to  insure  any  improvements  upon  real 
property  in  this  state  against  loss  by  fire,  tornado  or  lightning, 
and  the  property  insured  shall  be  wholly  destroyed,  without 
criminal  fault  on  the  part  of  the  insured  or  his  assilgns,  the 
amount  of  insurance  written  in  such  policy  shall  be  taken  oon- 
clusively  to  be  the  true  value  of  the  property  insured,  and  the 
true  amount  of  loss  and  measure  of  cJkm&ges,  and  the  payment 
of  money  as  a  premium  for  insurance  shall  be  prima  facie  evi- 
dence that  the  party  paying  such  insurance  is  the  owner  of  the 
property  insured :  Provided,  That  any  insurance  company  may 
set  up  fraud  in  obtaining  a  policy  as  a  defense  to  a  suit  thereon. 

§  3408.  Examine  premises;  erroneouB  description. —  It  shall 
be  the  duty  of  every  person,  corporation,  association,  partner- 
ship, company  or  individual  issuing  any  policy  insuring  real 
property  of  any  description  against  loss  by  fire  or  any  of  the 
risks  usually  insured  against  in  their  insurance  policies,  by  itself 
or  its  agents,  to  make  careful  examination  of  the  premises  in- 
sured and  to  place  in  such  policy  a  full,  complete  and  correct 
description  of  the  property  or  premises  insured  thereby;  and  no 
failure  to  properly  and  fully  describe  such  property  or  prem- 
ises, nor  any  erroneous  statement  in  the  description  of  such 
property  or  premises,  shall  be  a  defense  in  any  action  to  collect 
for  loss  thereon  or  thereunder  when  such  description  shall  be 
suificient  to  enable  a  person  of  ordinary  intelligence  to  find  and 
fully  identify  the  property  or  premises  upon  which  said  insur- 
ance was  written  and  upon  which  premiums  have  been  paid, 
and  this  notwithstanding  any  provisions  in  said  insurance  policy 
contained. 
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EEHTTrCET. 
Kentucky  Statntet,  1899. 

§  700.  Liability  of  company  for  valne  of  property  as  fixed 
in  policy. —  That  infiurance  companieB  that  take  fire  or  stonu 
risks  on  real  property  in  this  Commonwealth  shall,  on  all  policies 
issued  after  this  act  takes  effect  (in  case  of  total  loss  thereof  hr 
fire  or  storm),  be  liable  for  the  full  estimated  value  of  the  prop- 
erty insured,  as  the  value  thereof  is  fixed  in  the  face  of  the 
policy;  and  in  cases  of  partial  loss  of  the  property  insured,  the 
liability  of  the  company  shall  not  exceed  the  actual  loss  of  the 
party  insured;  Provided,  That  the  estimated  value  of  the  prop- 
erty insured  may  be  diminished  to  the  extent  of  any  depreciation 
in  the  value  of  the  property  occurring  between  the  dates  of  the 
policy  and  the  loss ;  And  provided  further.  That  the  insured  shall 
be  liable  for  any  fraud  he  may  practice  in  fixing  the  value  of  the 
property,  if  the  company  be  misled  thereby. 

LOVISIANA. 

RcTited  Laws,  1897,  Pa^e  467.* 

(Laws  of  1894,  page  187.) 

§  1.  Valued  policy. —  That  in  all  contracts  of  fire  insurance 
which  may  hereafter  be  entered  into  and  which  are  intended  U 
take  effect  on  property  immovable  by  nature  or  destination  situ- 
ated within  this  State,  the  insurer  shall  pay  to  the  insured  ii 
case  of  total  loss  the  total  amount  for  which  the  property  is  in- 
sured in  the  policy  or  policies,  provided  the  insurance  is  not  ii 
excess  of  the  value  of  the  property,  or  does  not  exceed  threo- 
fourths  the  value  of  the  property  where  the  three-quarter  clause 
has  been  made  a  part  of  the  contract. 

§  2.  Partial  loss. —  That  in  the  event  of  damage  or  partial 
loss  the  insurer  shall  pay  to  the  insured  the  face  value  of  the 
policy  or  policies  not  however  in  excess  of  the  actual  amount  of 
damages  sustained  or  in  excess  of  three-fourths  the  value  of  the 
property  where  the  three-quarter  clause  has  been  macTe  a  part 
of  the  contract. 

Befnnding  of  certain  preminma. —  That  fire  insurance  com- 
panies doing  business  in  the  State  shall  refund  to  the  insured 
all  premiums  collected  on  the  difference  between  the  values  of 
the  real  property  fixed  in  the  policy  of  insurance  and  agreed  to 
be  paid  &nd  the  amount  of  the  judgment  rendered  against  said 
company  in  case  of  total  loss  by  fire  together  with  legal  interest 
on  such  premiums  from  date  of  their  payment.  [R.  L.  1897, 
p.  4G5 ;  L.  1888,  p.  209.] 

♦  Now  1  R.  L.  1904,  p.  888. 
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Laws  of  Lonirianai  1888.* 
(Act  No.  106,  Article  III.) 

§  15.  Setnni  of  premium. —  Upon  the  adjiutment  and  set- 
tlement of  a  loss  under  a  policy  of  fire  insurance,  the  insured 
shall  he  entitled  to  recover,  in  addition  to  the  sum  of  the  loss 
as  agreed  upon,  the  return  of  the  premium  paid  under  the 
said  specific  policy  on  the  excess  between  the  sum  of  the  amount 
insured,  and  the  sum  of  the  amount  ascertained  to  be  due  with 
legal  interest  from  the  date  of  the  payment  of  the  premiums. 

(Act  No.  105,  p.  132.) 

§  22  (p.  151).  Standard  form  of  fire  insurance  policy. — 
*  *  *  No  fire  insurance  company  shall  issue  fire  insurance 
policies  on  property  in  this  State  other  than  those  which  shall 
conform  to  the  requirements  of  the  New  York  Standard  Form 
of  Fire  Insurance  Policy. 

(Act  No.  183,  p.  429.) 

An  Act  to  regulate  the  enforcement  of  the  three-quarter  country 
clause  in  fire  insurance  polides  in  foree  in  this  State. 

§  1.  Unlawful  to  require  assured  to  contribute  any  portiom 
of  coat  of  rebuilding  in  enforcement  of  three-fourths  country 
clause. —  *  ♦  ♦  That  in  the  enforcement  of  the  three-quarter 
country  clause  of  any  fire  insurance  policy  for  any  loss  thereimder 
in  this  State,  that  in  all  cases  where  the  insurer  elects  to  replace 
movable  property  in  kind  or  to  rebuild  or  repair  immovable 
property,  rather  than  to  pay  the  loss  in  money,  it  shall  not  be 
lawful  to  require  the  assured  to  contribute  any  portion  of  the 
cost  of  such  replacing,  rebuilding  or  repairing. 

Laws  of  Louisiana!  1900. 

(Act  No.  135,  p.  209.) 

An  Act  to  fix  the  value  of  immovables  by  nature  insured 
against  loss  or  damage  by  fire,  in  case  of  loss  or  damage  by 
fire. 

§  1.  Fixing  the  value  of  immovables  by  nature  insured 
against  loss  or  damage  by  fire. —  *  *  *  That  whenever  any 
policy  of  insurance  against  loss  by  fire  is  hereafter  written  or 
renewed,  on  property  immovable  by  nature  and  situate  in  this 
State,  and  the  said  property  shall  be  either  partially  damaged 
or  totally  destroyed,  without  criminal  fault  on  the  part  of  the 

•  The  laws  on  this  page  of  1898  and  1900  will  be  found  1  R.  L.  1904, 
pages  861,  864,  889,  890. 
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insured  or  his  assigns,  the  value  of  the  property  as  assessed  by  j 

the  insurer  or  as  by  him  permitted  to  be  assessed  at  the  time  of  i 

the  issuance  of  the  policy,  shall  be  conclusively  taken  to  be  the 
true  value  of  the  property  at  the  time  of  the  issuance  of  the 
policy  and  the  tru^  value  of  the  property  at  the  time  of  the 
damage  or  destruction.  Provided,  that  nothing  herein  shall  be 
«o  construed  as  to  prevent  the  insurer  previous  to  the  damage 
or  destruction  of  property  from  reducing  the  insurance  thereon. 
§  2.  Duty  of  the  insurer  to  pay  the  insured  total  losi  or  to 
replace  the  property  destroyed. —  That  whenever  any  policy  of 
insurance  against  loss  by  fire  is  hereafter  written  or  renewed  on 
property  situate  in  this  State,  and  the  said  property  shall  be 
totally  destroyed  without  criminal  faidt  upon  the  part  of  the 
insured,  or  his  assigns,  the  full  amount  of  the  insurance  on  the 
property  so  destroyed  shall  be  paid  by  the  insurer,  and  that 
when  tiie  said  property  shall  be  partially  damaged,  without 
criminal  f aidt  on  the  part  of  the  insured  or  his  assigns,  the  in- 
surer shall  pay  to  the  insured  such  amount  as  will  permit  the 
insured  to  restore  the  damaged  property  to  its  original  condition. 
Provided  that  nothing  herein  shall  be  so  construed  as  to  prevent 
the  insurer  from  replacing  property  partially  damaged  or  totally 
-destroyed  at  his  own  expense  and  without  contribution  on  the 
part  of  the  insured. 

MAINE. 

Revised  Statutes,  1883  (now  1903). 

(Chapter  49.) 

§  21.*  Insured  shall  give  notice  of  loss,  and  render  a  particu- 
lar account  thereof,  under  ^ath,  to  company,  and  if  required 
shall  exhibit  his  books  and  vouchers  and  be  examined  on  oath. — 

In  case  of  loss  under  a  policy  against  fire,  the  insured  shall  notify 
the  company  or  its  agent  thereof,  and  within  a  reasonable  time 
afterwards,  shall  deliver  to  the  same,  as  particular  an  account 
of  the  loss  and  damage  as  the  nature  of  the  case  will  admit, 
stating  therein  his  interest  in  the  property,  what  other  insur- 
ance, if  any,  existed  thereon,  in  what  manner  the  building  in- 
sured, or  containing  the  property  insured,  was  occupied,  at  the 
time  of  the  fire,  and  by  whom,  and  when  and  how  the  fire  oc- 
curred, so  far  as  he  knows  or  believes;  to  be  sworn  to  before 
some  disinterested  magistrate,  who  shall  certify  that  he  has  ex- 
amined the  circumstances  attending  the  loss,  and  has  reason  to 
and  does  believe  such  statement  to  be  true ;  the  insured  shall,  if 
so  requested,  within  ten  days  after  notice  of  loss,  exhibit  to  the 

*  This  section  is  omitted  from  R.  S.  1903,  and  is  superseded  by  L.  1805. 
See  page  544.    See  also  Repealing  Act,  R.  S.  1903. 
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agent  of  the  company  his  books  of  account^  bills  of  parcels  and 
■any  other  vouchers  in  his  possession,  and  shall,  if  requested, 
submit  to  an  examination  under  oath,  in  the  place  of  his  resi- 
dence; no  other  preliminary  proof  of  any  kind  shall  be  required 
before  commencing  an  action  against  such  'company.  All  pro- 
visions contained  in  any  policy  of  insurance,  in  conflict  with 
any  of  the  provisions  hereof,  are  null  and  void,  and  all  contracts 
of  insurance  made,  renewed  or  extended  in  the  state,  or  on  prop- 
-erty  within  the  state,  are  subject  to  the  provisions  hereof. 

§  52.*  Iden  of  mortgagee  upon  polioy. —  The  mortgagee  of 
any  real  estate  shall  have  a  lien  upon  any  policy  of  insurance 
against  loss  by  fire  procured  thereon  by  the  mortgagor,  to  take 
■effect  from  the  time  he  files  with  the  secretary  of  the  company 
A  written  notice  briefly  describing  his  mortgage,  the  estate  con- 
veyed thereby,  and  the  sum  remaining  unpaid  thereon.  If  the 
mortgagor,  by  a  writing  by  him  signed,  and  filed  with  the  secre- 
tary, consents  that  the  whole  of  the  sum  secured  by  the  policy, 
or  so  much  as  is  required  to  discharge  the  amount  due  on  the 
mortgage  at  the  time  when  a  loss  occurs,  shall  be  applied  to  the 
payment  of  the  mortgage,  it  shall  be  so  paid  by  the  company, 
and  the  mortgagee's  receipt  therefor  shall  be*  a  sufficient  dis- 
charge of  the  company. 

§  53.  How  enforced  if  mortgagor  does  not  consent. —  If  the 
mortgagor  does  not  so  consent,  the  mortgagee  may,  at  any  time 
within  sixty  days  after  a  loss,  enforce  his  lien  by  a  suit  against 
the  mortgagor,  and  the  company  as  his  trustee,  in  which  judg- 
ment may  be  rendered  for  what  is  found  due  from  said  com- 
pany upon  the  policy,  notwithstanding  the  time  of  payment  of 
the  whole  sum  secured  by  the  mortgage  has  not  arrived. 

§  54.  How  amount  recovered  in  suit  is  to  be  applied. —  The 
amount  so  recovered  shall  be  applied  first  to  the  payment  of  the 
costs  of  the  suit  and  officer's  fees  on  the  execution,  and  next  to 
the  payment  of  the  amount  due  on  the  mortgage;  and  the  bal- 
ance, if  any,  shall  be  retained  by  the  company  and  paid  to  the 
mortgagor.  If  the  company  assumes  the  defence,  it  shall  be 
liable  to  the  plaintiff  for  costs  in  the  same  manner  as  the  prin- 
cipal defendant,  defending  the  suit,  would  be. 

§  55.  Priority  of  mortgagees,  how  determined. — ^When  two  or 
more  mortgagees  claim  the  benefit  of  the  three  preceding  sec- 
tions, their  rights  shall  be  determined  according  to  the  priority 
of  their  claims  and  mortgages  by  the  principles  of  law. 

§  56.  Claims  of  mortgagee,  when  to  be  void. —  When  any 
mortgagee  claims  the  benefit  of  said  sections,  any  policy  of  in- 
snranco,  whioli  V^  had  procured  or  subsequently  procures  on 

•  Tliosr  sections  are  now  numbered  54-68  R.  S.  1903,  but  read  the  same. 
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his  interest  in  the  same  property  hy  virtue  of  his  mortgage,  ia  | 

Toid,  unless  consented  to  by  the  company  insuring  the  mort-  i 

gagor's  interest  ' 

Bevised  Statutes,  Chapter  62. 

§  73.  Fires  caused  by  locomotive  engines. — When  a  build- 
ing or  other  property  is  injured  by  fire  communicated  by  a 
locomotive  engine,  the  corporation  using  it  is  responsible  for 
such  injury,  and  it  has  an  insurable  interest  in  the  property 
along  the  route,  for  which  it  is  responsible,  and  may  procure 
insurance  thereon.  But  such  corporation  shall  be  entitled  to 
the  benefit  of  any  insurance  upon  such  property  effected  by  the 
owner  thereof  less  the  premium  and  expense  of  recovery.  The 
insurance  shall  be  deducted  from  the  damages,  if  recovered  be- 
fore the  damages  are  assessed,  or,  if  not,  the  policy  shall  be 
assigned  to  such  corporation,  which  may  maintain  an  action 
thereon,  or  prosecute,  at  its  own  expense,  any  action  already 
commenced  by  the  insured,  in  either  case  with  all  the  rights 
which  the  insured  originally  had. 


Lawi  of  1895,  Chapter  18. 

An  Act  additional  to  chapter  forty-nine  of  the  Revised  Statutes, 

relating  to  Insurance. 

§  1.  Only  policies  of  standard  form  may  be  isined. —  No  fire 
insurance  company  shall  issue  fire  insurance  policies  on  prop- 
erty in  this  state,  other  than  those  of  the  standard  form  hereim 
set  forth,  except  as  follows:* 

I.  A  company  may  print  on  or  in  its  policies  its  name,  loca- 
tion, and  date  of  incorporation,  the  amoimt  of  its  paid  up 
capital  stock,  the  names  of  its  officers  and  agents,  the  number 
and  date  of  the  policy,  and,  if  it  be  issued  through  an  agent, 
♦he  words,  "  this  policy  shall  not  be  valid  until  countersigned 
ky  the  duly  authorized  agent  of  the  company  at '^ 

II.  A  company  may  print  or  use  in  its  policies,  printed  forma 
•f  description  and  specification  of  the  property  insured. 

III.  A  company  insuring  against  damage  by  lightning  may 
print,  in  the  clause  enumerating  the  perils  insured  against,  the 
additional  word^,  "  also  any  damage  by  lightning,  whether  fire 
ensues  or  not,"  and,  in  the  clause  providing  for  an  apportion- 
ment of  loss  in  case  of  other  insurance,  the  words,  "whether 
by  fire,  lightning  or  both." 

IV.  A  company  incorporated  or  formed  in  this  state  may 
print  in  its  i>olicies,  any  provisions  which  it  is  authorized  or 

•  Declared  constitutional,  97  Me.  530,  55  Atl.  Rep.  828,  opinion  on 
fequest  of  Legislature.  This  section  is  now  numbered  4,  including  the 
form  in  R.  S.  1903,  ch.  49. 
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required  by  law  to  insert  therein;  and  any  company  not  incor- 
porated or  formed  in  this  state  may,  with  the  approval  of  the 
insurance  commissioner,  so  print  any  provision  required  by  its 
charter  or  deed  of  settlement  or  by  fiie  laws  of  its  own  state  or 
country,  not  contrary  to  the  laws  of  this  state;  provided,  that 
the  insurance  commissioner  shall  require  any  provision  which, 
in  his  opinion,  modifies  the  contract  of  insurance  in  such  way 
as  to  affect  the  question  of  loss,  to  be  appended  to  the  policy  by 
a  slip  or  rider  as  hereinafter  provided. 

V.  The  blanks  in  said  standard  form  may  be  filled  in  print 
or  writing. 

VI.  A  company  may  write  upon  the  margin  or  across  the 
face  of  the  policy,  or  write,  or  print  in  type  not  smaller  than 
long  primer,  upon  separate  slips  or  riders  to  be  attached  thereto, 
provisions  adding  to  or  modifying  those  contained  in  the 
standard  form;  and  all  such  slips,  riders  and  provisions  must 
be  signed  by  the  officers  or  agent  of  the  company  so  using  them. 

VII.  A  company  may  print  upon  policies  issued  in  compli- 
ance with  the  preceding  provisions  of  this  section,  the  words, 
"  Maine  standard  policy."  The  said  standard  form  of  policy 
shall  be  plainly  printed,  and  no  portion  thereof  shall  be  in  type 
smaller  than  long  primer,  and  shall  be  as  follows: 

(See  Form,  p.  494.) 

Section  6,  Bevised  Statutes,  1903. 

Proceedings  in  case  parties  fail  to  agree  as  to  amount  of  loss. 

—  In  case  of  loss  under  any  fire  insurance  policy,  issued  on 
property  in  this  state,  in  the  standard  form  above  set  forth, 
and  the  failure  of  the  parties  to  agree  as  to  the  amount  of  loss, 
if  the  insurance  company  shall  not,  within  ten  days  after  a 
written  request  to  appoint  referees  under  the  provision  for  arbi- 
tration in  such  policy,  name  three  men  under  such  provision, 
each  of  whom  shall  be  a  resident  of  this  state,  and  willing  to  act 
as  one  of  such  referees;  and  if  also  such  insurance  company  shall 
not,  within  ten  days  after  receiving  the  names  of  three  men 
named  by  the  insured  under  such  provision,  make  known  to  the 
insured  its  choice  of  one  of  them  to  act  as  one  of  such  referees, 
it  shall  be  deemed  to  have  waived  the  right  to  an  arbitration 
under  such  policy,  and  be  liable  to  suit  thereunder,  as  though 
the  same  contained  no  provision  for  arbitration  as  to  the  amount 
of  loss  or  damage.  And  in  case  of  the  failure  of  two  referees, 
chosen,  respectively,  by  the  insurance  company  and  the  insured, 
to  agree  upon  and  select  within  ten  days  from  their  ftppoint- 
ment  a  third  referee  willing  to  act  in  said  capacity,  either  of 
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the  parties  may  within  twenty  days  from  the  expiration  of  said 
ten  days  make  written  application  setting  forth  the  facts  to  the 
insurance  commissioner  to  appoint  such  third  referee,  and  said 
commissioner  shall  thereupon  make  such  appointment  and  shall 
send  written  notification  thereof  to  the  parties. 

KASSACEirSETTS.  . 
Sevised  Laws,  1902,  Volume  2,  Chapter  118. 

§  57.  Liability  for  fire  lones  limited. — No  insurance  com- 
pany shall  knowingly  issue  any  fire  insurance  policy  upon  prop- 
erty within  this  commonwealth  for  an  amount  which  with  any 
existing  insurance  thereon  exceeds  the  fair  value  of  the  prop- 
erty, nor  for  a  longer  term  than  seven  years. 

If  buildings  insured  against  loss  by  fire,  and  situated  within 
this  commonwealth,  are  totally  destroyed  by  fire,  the  company 
shall  not  be  liable  beyond  the  actual  value  of  the  insured  prop- 
erty at  the  time  of  the  loss  or  damage;  and  if  it  shall  appear 
that  the  insured  has  paid  premiums  on  an  amount  in  excess  of 
said  actual  value,  the  assured  shall  be  reimbursed  the  propor- 
tionate excess  of  premiums  paid  on  the  difference  between  the 
amount  named  in  the  policy  and  said  actual  value,  with  interest 
at  six  per  cent  per  annum  from  the  date  of  issue;  and  said 
excess  of  premiums  and  interest  thereon  shall  be  allowed  the 
insured  from  the  time  any  company  or  companies  carrying  said 
insurance  at  the  time  of  the  loss  have  continuously  carried  the 
insurance  on  the  destroyed  building  or  buildings,  whether  un- 
der policies  existing  at  the  time  of  the  loss  or  under  previous 
policies  in  the  same  company  or  companies. 

§  58.  Payment  to  mortgi^es  protected  by  policies. —  If  by 
an  agreement  with  the  insured  or  by  the  terms  of  a  fire  insur- 
ance policy  taken  out  by  a  mortgagor  the  whole  or  any  part  of 
the  loss  thereon  is  payable  to  a  mortgagee  or  mortgagees  of  the 
property  or  for  their  benefit,  the  company  shall,  upon  satis- 
factory proof  of  the  rights  and  title  of  the  parties,  in  accordance 
with  such  terms  or  agreement,  pay  all  mortgagees  protected  by 
such  policy  in  the  order  of  their  priority  of  claim  as  their  claim 
shall  appear,  not  beyond  the  amount  for  which  the  company  is 
liable,  and  such  pajrment  shall  be  to  the  extent  thereof  payment 
and  satisfaction  of  the  liability  of  the  company  under  such 
policy. 

§  60.  Standard  form  of  fire  policy  to  be  used^  except. —  No 
fire  insurance  company  shall  issue  fire  insurance  policies  on 
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property  in  this  commonwealth^  other  than  those  of  the 
standard  form  herein  set  forth^  except  as  follows: 

First.  NamCi  location^  etc. — A  company  may  print  on  or  in 
its  policies  its  name,  location  and  date  of  incorporation,  th& 
amount  of  its  paid  up  capital  stock,  the  names  of  its  officers  and 
agents,  the  number  and  date  of  the  policy,  and,  if  it  is  issued 
through  an  agent,  the  words,  "  This  policy  shall  not  be  valid 
until  countersigned  by  the  duly  authorized  agent  of  the  com-^ 
pany  at '^ 

Second.  Printed  forms  of  desoription.—  A  company  may  print 
or  use  in  its  policies  printed  forms  of  description  and  specifica- 
tion of  the  property  insured. 

Third.  Lightning  clause. —  A  company  insuring  against  dam- 
age by  lightning,  may  print,  in  the  clause  enumerating  the  perila 
insured  against,  the  additional  words  '^Also  any  damage  by 
lightning  whether  fire  ensues  or  not,^*  and  in  the  clause  pro- 
viding for  an  apportionment  of  loss  in  case  of  other  insurance,, 
the  words  "  whether  by  fire,  lightning  or  both." 

Fourth.  Sundry  provisions. —  A  company  incorporated  or 
formed  in  this  commonwealth  may  print  in  its  policies  any  pro- 
visions which  it  is  authorized  or  required  by  law  to  insert  therein ; 
and  any  company  not  incorporated  or  formed  in  this  common- 
wealth  may,  with  the  approval  of  the  insurance  commissioner,, 
so  print  any  provision  required  by  its  charter  or  deed  of  settle- 
ment, or  by  the  laws  of  its  own  state  or  country,  not  contrary 
to  the  laws  of  this  commonwealth;  but  the  insurance  commis- 
sioner shall  require  any  provision  which,  in  his  opinion,  modi- 
fies the  contract  of  insurance  in  such  way  as  to  affect  the  ques- 
tion of  loss,  to  be  appended  to  the  policy  by  a  slip  or  rider  aa 
hereinafter  provided. 

Fifth.  Blanks  filled  in  print  or  writing. — The  blanks  in  said 
standard  form  may  be  filled  in  print  or  writing. 

Sixth.  A  company  may  print  upon  policies  issued  in  compli- 
ance with  the  preceding  provisions  of  this  section  the  words 
"  Massachusetts  Standard  Policy." 

Seventh.  Other  provisions. —  A  company  may  write  upon  the 
margin  or  across  the  face  of  a  policy,  or  write,  or  print  in  type 
not  smaller  than  long  primer  upon  separate  slips  or  riders  to  be 
attached  thereto,  provisions  adding  to  or  modifying  those  con- 
tained in  the  standard  form;  and  all  such  slips,  riders  and  pro- 
visions must  be  signed  by  the  officers  or  agent  of  the  company 
so  using  them. 
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Said  standard  form  of  policy  shall  be  plainly  printed^  and  no 
portion  thereof  shall  be  in  type  smaller  than  long  primer^  and 
shall  be  as  follows: 

(Here  follawB  the  form,  Bee  page  497.) 

(Balance  of  section  60.) 

ProceedingB  in  case  of  failure  to  choose  referees,  etc. —  In 

case  of  loss  under  any  fire  insurance  policy,  issued  on  property 
in  this  commonwealth,  in  the  standard  form  above  set  forth,  and 
the  failure  of  the  parties  to  agree  as  to  the  amount  of  loss,  the 
insurance  company  shall,  within  ten  days  after  a  written  request 
to  appoint  referees  under  the  provision  for  arbitration  in  such 
policy,  name  three  men  under  such  provision,  each  of  whom 
shall  be  a  resident  of  this  commonwealth,  and  willing  to  act 
as  one  of  such  referees,  of  whom  the  insured  shall,  within  ten 
days  after  receiving  said  names,  make  known  to  the  insurance 
company  its  choice  of  one  of  them  to  act  as  one  of  such  referees ; 
and  such  insurance  company  shall,  within  ten  days  after  receiv- 
ing the  names  of  three  men  named  by  the  insured,  under  such 
provision,  make  known  to  the  insured  its  choice  of  one  of  them 
to  act  as  one  of  such  referees.  And  in  case  of  the  failure  of 
two  referees,  chosen,  respectively,  by  the  insurance  company  and 
the  insured,  to  agree  upon  and  select  within  ten  days  from  their 
appointment  a  third  referee  willing  to  act  in  said  capacity,  either 
of  said  referees  or  parties  may  within  twenty  days  from  the 
expiration  of  said  ten  days  make  written  application,  setting 
forth  the  facts,  to  the  insurance  commissioner  to  appoint  such 
third  referee ;  and  said  commissioner  shall  thereupon  make  such 
appointment  and  shall  send  written  notification  thereof  to  the 
parties.  In  every  case  of  the  appointment  by  the  insurance  com- 
missioner of  said  third  referee  the  insuring  company  or  com- 
panies shall  withhold  from  the  amount  of  the  award  rendered 
one-half  of  the  compensation  and  expenses  of  said  referee,  and 
said  company  or  companies  shall  thereupon  pay  to  said  referee 
the  full  amount  of  his  compensation  and  expenses. 

MICHIOAH. 
Compiled  Laws,  1897,  Volume  2. 

5170.  Appointment     of     insurance    policy     commission. — 

That  as  soon  as  practicable  after  this  act  shall  take  effect  the 
governor  shall  appoint  some  suitable  person,  who,  with  the  com- 
missioner of  insurance  and  the  attorney  general,  shall  constitute 
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a  Btate  board  to  be  known  and  deeignated  as  the  insurance 
policy  commission.     ♦     ♦     ♦ 

5171.  CommiBsion  to  adopt  atandard  form  of  •  insurance 
policy.* — It  shall  be  the  duty  of  the  said  commission,  or,  in  case 
they  cannot  agree,  of  the  majority  thereof,  to  adopt  a  standard 
form  of  fire  insurance  policy  for  use  in  this  state,  and  they 
shall  file  in  the  office  of  the  commissioner  of  insurance  a  printed 
copy  of  such  form  of  policy,  leaving  suitable  blanks  to  be  filled 
with  names,  dates,  signatures,  amounts,  and  description  of  the 
property  insured,  together  with  a  certificate  under  their  hands 
showing  that  such  form  is  the  form  of  policy  adopted  by  them 
pursuant  to  the  provisions  of  this  act,  and  is  printed  with  the 
size  and  style  of  type  designated  by  them  to  be  used  therefor. 
Such  form  shall  be  so  worded  and  printed  as  to  secure  as  far 
as  practicable  the  accomplishment  of  the  following  results,  viz. : 

First.  Fairness  and  equity  between  the  insurers  and  the 
assured; 

Second,  Brevity  and  simplicity;/ 

Third,  The  avoidance  of  technical  words  and  phrases; 

Fourth,  The  avoidance  of  conditions,  the  violation  of  which 
by  the  assured  would,  without  being  prejudicial  to  the  insurer, 
render  the  policy  void  or  voidable  at  the  option  of  the  insurer; 

Fifth,  The  use  of  as  large  and  fair  type  as  is  consistent  with 
a  convenient  size  of  paper  or  parchment ; 

Sixth,  The  placing  of  each  separate  condition  in  a  separate 
paragraph,  and  the  numbering  of  the  paragraphs. 

5172.  Commisiioner  of  insurance  to  fix  time  when  form  of 
policy  to  be  used. —  When  such  form  of  policy  shall  have  been 
adopted  and  a  copy  thereof  certified  and  filed  as  aforesaid,  the 
commissioner  of  insurance  shall  fix  a  time  when  the  use  thereof 
shall  become  obligatory  on  all  companies  and  persons  author- 
ized to  do  business  in  this  state,  and  he  shall  give  notice  thereof 
to  each  of  such  companies.  Such  notice  may  be  sent  by  mail 
in  the  usual  manner,  addressed  to  such  company,  its  president, 
or  secretary,  at  the  place  where  its  home  office  or  general  agency 
for  the  United  States  or  for  this  state,  is  located,  and  such  no- 
tice shall  be  accompanied  with  a  printed  copy  of  the  form  of 
policy  adopted,  and  a  copy  of  the  certificate  thereof  filed  as 
aforesaid,  and  a  copy  of  this  act;  Provided,  however,  That  the 
failure  to  give  such  notice  shall  not  be  held  to  excuse  the  vio- 
lation of  any  of  the  provisions  of  this  act.  The  commissioner 
of  insurance  shall  also  make  and  file  in  his  office  a  certificate 
under  his  hand  and  seal  of  office,  showing  that  he  has  fixed  such 
time  as  aforesaid,  and  such  certificate  or  a  duly  certified  copy 

♦statute  held  unconstitutional,  King  v.  Concordia  Ins.  Co.,  Mich.  ,  108  N.  W. 
Rep.  610.  It  is  understood  that  the  legislature  of  1905,  immediately  passed  an  act 
curing  the  defect  and  prescribing  the  form  in  use. 

:3G 
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thereof  shall  be  evidence  in  all  couiIb  and  places  of  the  facts 
tierein  stated. 

5173.  Commisiion  may  alter  or  amend  form. —  That  said 
insurance  commission  shall^  whenever  they  shall  deem  it  neoes- 
sary,  alter  or  amend  the  form  so  adopted  by  them^  and  in  such 
case  a  printed  copy  of  them  as  so  altered  or  amended  shall  be 
filed  and  certified,  as  is  provided  in  section  three  (5172)  of 
this  act,  and  the  commissioner  of  insurance  shall  fix  a  time 
when  its  use  shall  become  obligatory,  and  give  notice  thereof 
and  certify  his  doings  relative  thereto  in  the  same  manner  and 
with  the  same  effect  as  is  provided  in  said  section. 

5174.  Blow  form  to  be  known. —  The  form  of  policy  as  so 
fixed  from  time  to  time  shall  be  known  and  designated  as  the 
Michigan  standard  policy. 

5175.  Companies  prohibited  from  using  other  forms. —  After 
the  time  so  fixed  by  the  commissioner  of  insurance,  as  afore- 
said, no  person  or  company  shall;  directly  or  indirecth%  make 
or  issue,  or  cause  to  be  made  or  issued,  any  policy  or  con- 
tract of  fire  insurance  of  any  property  situated  in  this  stato 
containing  any  other  or  different  terms  or  conditions  than  those 
expressed  in  said  Michigan  standard  policy,  or  containing  anv 
word  or  words  that  will  add  to,  take  from,  or  vary  the  contract 
therein  expressed,  or  any  such  contract  or  policy  that  is  not 
printed  (except  in  the  parts  left  blank  as  aforesaid),  or  that 
is  printed  in  smaller  or  substantially  different  type  than  that 
of  said  standard  policy.  Every  policy  or  contract  made  or  issue«l 
contrary  to  the  provisions  of  this  act  shall  be  void;  Provided, 
That  any  company  or  association  not  incorporated  or  formed 
under  the  laws  of  this  state,  but  having  authority  to  do  business 
therein,  may  print  in  its  policies  any  provision  which  it  is  au- 
thorized by  the  laws  of  the  state  or  country  in  which  it  is  organ- 
ized, or  required  by  its  deed  of  settlement  or  charter  to  insert 
therein,  relating  to  the  liability  of  its  corporate  assets  and  the 
liability  of  its  shareholders  for  unpaid  assessments. 

5182.  Clause  added  to  standai^  policy,  to  contain  what. — 
There  shall  hereafter  be  inserted  in,  or  by  stamp  or  rider  affixed 
upon,  the  standard  form  of  insurance  policies  used  in  this  state^ 
after  the  clause  which  contains  the  conditions  for  a  breach  of 
which  without  the  consent  of  the  company  endorsed  thereon  the 
policy  is  declared  void,  a  proviso  in  substance  as  follows:  Pro- 
vided, a  loss  shall  occur  on  the  property  insured  while  such 
breach  of  condition  continues  or  such  breach  of  condition  is  the 
primary  or  contributory  cause  of  the  loss. 

5183.  ♦  ♦  ♦  Unlawful  to  limit  or  restrict  certain  lia- 
bility  of  insurance  companies. —  That   it   shall   be    unlawful 
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hereafter  for  any  fire  insurance  company  doin^  businefis  in  the 
state  of  Michigan  to  provide  by  any  insurance  policy  issued  by 
it,  or  by  any  clause  therein,  or  by  any  separate  agreement,  con- 
tract or  otherwise,  that  the  liability  of  said  insurance  company 
to  the  insured  shall  be  limited  or  restricted  by  reason  of  the 
failure  of  the  said  insured  to  insure  the  property  covered  by  said 
policy  for  any  certain  amount  or  proportion  of  the  actual  cash 
value  of  such  property. 

5184.  Contracts  or  agreements  contrary  to  pravisions  of  this 
act  shall  be  void. —  Any  provision  of  any  policy,  or  any  con- 
tract or  agreement  contrary  to  the  provisions  of  this  act  shall 
be  absolutely  void,  and  any  insurance  company  issuing  any  policy 
of  insurance  containing  any  such  provision  shall  be  liable  to  the 
insured  under  such  policy  in  the  same  manner  and  to  the  same 
extent  as  if  such  provision  were  not  therein  contained. 

MINNESOTA. 

« 

General  Laws  of  1895,  Chapter  175. 

§  26.  Void  provisions;  co-insurance. —  No  fire  or  fire  and 
marine  insurance  company  shall  make  any  conditions  or  stipu- 
lations in  its  insurance  contracts  concerning  the  court  of  juris- 
diction wherein  any  suit  thereon  may  be  brought,  nor  shall  limit 
the  time  within  which  such  suit  may  be  commenced  to  less  than 
two  years  from  the  time  the  loss  occurred. 

Any  provisions^  contract  or  stipulation  contained  in  any  con- 
tract or  policy  of  insurance  issued  or  made  by  any  fire  insurance 
company,  association,  syndicate  or  corporation,  insuring  any 
property  within  this  state,  whereby  it  is  provided  or  stipulated 
that  the  assured  shall  take  out  and  maintain  a  larger  amount 
of  insurance  upon  the  property  than  the  amount  expressed  in 
such  policy,  or  that  the  insured  shall  be  an  insurer  of  the  prop- 
erty insured  to  any  amount  or  extent,  and  any  provision  or 
stipulation  in  any  such  contract  or  policy  to  the  effect  that  the 
insured  shall  bear  any  portion  of  the  loss  on  the  property  in- 
sured, are  hereby  declared  to  be  null  and  void  and  the  liability 
of  the  company,  syndicate,  association  or  corporation  issuing  the 
policy  shall  be  the  same  as  if  no  such  agreement,  stipulation  or 
contract  were  contained  in  such  policy;  nor  shall  any  such  in- 
surance company  insert  any  condition,  stipulation  or  agreement 
in  any  policy  of  insurance  requiringf  a  certificate  from  any  notary 
public,  justice  of  the  peace  or  other  magistrate  or  person,  as  to 
anything  whatever  connected  with  such  insurance  or  loss,  and 
any  such  condition  or  stipulation  shall  be  void.  Any  person, 
company  or  association  hereafter  insuring  any  l)uilding  or  struc- 
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ture  against  loss  or  damage  by  fire,  lightning  or  other  hazard  by 
a  renewal  of  a  policy  heretofore  issued  or  otherwise,  shall  cause 
such  building  or  structure  to  be  examined  by  the  insurer  or  his 
agents,  and  a  full  description  thereof  to  be  made,  and  the  in- 
surable value  thereof  to  be  fixed  by  the  insurer  or  his  agent,  and 
the  amount  of  which  shall  be  stated  in  the  policy  of  insurance. 
In  the  absence  of  any  change  increasing  the  risk,  without  the 
consent  of  the  insurer  and  in  the  absence  of  intentional  fraud 
on  the  part  of  the  insured,  in  case  of  total  loss  the  whole  amount 
mentioned  in  the  policy  or  renewal  upon  which  the  insurer  re- 
ceives, a  premium  shall  be  paid;  and  in  case  of  a  partial  loss  the 
full  amount  of  the  partial  lose  shall  be  paid,  and  in  case  there 
are  two  or  more  policies  upon  the  property,  each  policy  shall 
contribute  to  the  payment  of  the  whole  or  the  partial  loss  in 
proportion  to  the  amount  of  insurance  mentioned  in  each  policy, 
but  in  no  case  shall  the  insurer  be  required  to  pay  more  than 
the  amount  mentioned  in  the  policy;  provided,  that,  in  the  ab- 
sence of  fraud,  the  burden  of  proof  to  show  an  increase  of  risk 
by  reason  of  any  change  in  the  ownership  or  condition  of  the 
structure  or  building  upon  which  insurance  is  effected,  either 
before  or  after  loss  arises,  shall  be  upon  the  insurer;  anything 
in  the  application  or  the  policy  of  insurance  to  the  contrary  not- 
withstanding; provided,  however,  that  it  shall  be  lawful  for  such 
insurance  companies,  at  the  written  request  of  the  insured  only, 
to  issue,  and  it  may  be  optional  with  the  assured  to  accept  a 
policy  or  contract  of  insurance  containing  a  co-insurance  clause 
or  provision  whenever  a  reduction  in  the  rate  for  insurance  on 
the  property  described  in  such  policy  is  the  consideration  named 
for  the  taking  of  such  co-insurance,  and  when  so  requested  in 
writing,  of  which  fact  such  writing  shall  be  the  only  evidence 
and  so  accepted,  the  said  co-insurance  clause  or  provision  shall 
be  binding  on  the  assured  and  on  the  company  issuing  such 
policy;  provided,  further,  that  the  clause  herein  relating  to  co- 
insurance shall  in  no  case  apply  to  dwellings  or  to  farm  property, 
nor  shall  said  clause  apply  to  any  risk  wherein  the  total  insur- 
ance shall  be  less  than  twenty-five  thousand  dollars  on  any  one 
risk.  Except  grain  elevators  and  warehouses  and  contents  of 
same,  and  any  person  who  solicits  insurance  and  procures  the 
application  therefor,  shall  be  held  to  be  the  agent  of  the  party 
thereafter  issuing  the  policy  upon  such  application,  or  a  re- 
newal thereof,  an}i:hing  in  the  application  or  policy  to  the  con- 
trary notwithstanding.     [As  amd.  approved,  April  17,  1903.] 

§  51.  Loss  payable  to  mortgagee. —  When  by  any  agreement 
with  the  insured,  or  by  the  terms  of  a  fire  insurance  policy  taken 
out  by  a  mortgagor  the  whole  or  any  part  of  the  loss  thereon  is 


Statutory  Pbovisions.  553 

payable  to  a  mortgagee  or  mortgagees  of  the  property  or  for 
their  benefit  the  company  shall^  npon  satisfactory  proof  of  the 
rights  and  title  of  the  parties^  in  accordance  with  such  terms 
or  agreement  pay  all  mortgagees  protected  by  such  policy  in  the 
order  of  their  priority  of  claim,  as  their  claim  shall  appear,  not 
beyond  the  amount  for  which  the  company  is  liable,  and  such 
payment  shall  be,  to  the  extent  thereof,  payment  and  satisfaction 
of  the  liability  of  the  company  under  such  policy. 

§  53.  Standard  policy;  exceptions. — No  fire  insurance  com- 
pany shall  issue  fire  insurance  policies  on  property  in  this  state 
other  than  those  of  the  standard  form  herein  set  forth,  except 
as  follows,  to  wit: 

First  —  A  company  may  print  on  or  in  its  policies  its  name, 
location  and  date  of  incorporation,  the  amount  of  its  paid  up 
capital  stock,  the  names  of  its  officers  and  agents,  the  number 
and  date  of  the  policy,  and  if  it  is  issued  through  an  agent  the 
words,  "This  policy  shall  not  be  valid  until  countersigned  by 
the  diily  authorized  agent  of  the  company  at " 

Second  —  A  company  may  print  or  use  in  its  policies  printed 
forms  of  description  and  specification  of  the  property  insured, 
including  permits  for  the  use  of  electricity,  gasoline  or  storage 
of  other  extra  hazardous  product  or  material,  also  for  repairs 
and  improvements  for  the  operation  or  ceasing  to  operate  and 
for  the  maintenance  of  sprinkling  or  other  improvements. 

Third  —  A  company  insuring  against  damage  by  lightning 
may  print,  in  the  clause  enumerating  the  perils  insured  against, 
the  additional  words,  "  also  any  damage  by  lightning,  whether 
fire  ensues  or  not,"  and,  in  the  clause  providing  for  apportion- 
ment of  loss  in  case  of  other  insurance,  the  words,  "whether 
by  fire,  lightning  or  both." 

Fourth  —  A  company  incorporated  or  formed  in  this  state 
may  print  in  its  policies  any  provisions  which  it  is  authorized 
or  required  by  law  to  insert  therein;  and  any  company  not  in- 
corporated or  formed  in  this  state  may,  with  the  approval  of 
the  insurance  commissioner,  so  print  any  provision  required  by 
its  charter  or  deed  of  settlement  or  by  the  laws  of  its  own  state 
or  country,  not  contrary  to  the  laws  of  this  state. 

Fifth  —  The  blanks  in  said  standard  form  may  be  filled  in 
print  or  in  writing. 

Sixth  —  A  company  may  print  upon  policies  issued  in  com- 
pliance with  the  preceding  provisions  of  this  section  the  words 
"  Minnesota  standard  policy." 

Seventh  —  No  provision  shall  be  attached  to  or  included  in 
said  policy  limiting  the  amount  to  be  paid  in  case  of  the  total 
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loss  on  buildings  to  less  than  the  amount  of  insurance  on  the 
fiame. 

Printed  form  of  policy. —  The  said  standard  form  of  policy 
shall  be  plainly  printed,  and  no  portion  thereof  shall  be  in  type 
smaller  than  long  primer,  and  shall  be  as  follows^  to  wit: 

(Here  follows  the  form,  see  page  501.) 

I 

(Balance  of  section  53.) 

In  case  of  joint  policy. —  When  two  or  more  companies  [each 
having  previously  complied  with  the  laws  of  this  state]  unite 
to  issue  a  joint  policy,  there  may  be  expressed  in  the  heading 
of  such  policy  the  fact  of  the  severalty  of  the  contract;  also  the 
proportion  of  premium  to  be  paid  to  each  company,  and  the 
proportion  of  liability  which  each  company  agrees  to  assume. 

And  in  the  printed  conditions  of  such  policy  the  necessary 
change  may  be  made  from  the  singular  to  the  plural  number 
when  reference  is  had  to  the  companies  issuing  such  policy. 
[As  amd.  by  General  Laws  of  1897,  chap.  254.] 

§  54.  Penalty  for  violation  of  this  act. —  Any  insurance  com- 
pany, its  officers  or  agents,  or  either  of  them,  violating  any 
provisions  of  this  act  by  making,  issuing,  delivering  or  offering 
to  deliver  any  policy  of  fire  insurance  on  property  in  this  state, 
except  as  herein  provided,  shall  be  guilty  of  a  misdemeanor, 

*  *     *     but  any  policy  so  made,  issued  and  delivered  shall, 

nevertheless,  be  binding  upon  the  company  issuing  the  same. 

*  *     * 

§  55.  Adjuitment;  referees. — In  case  of  loss,  except  in  case 
of  total  loss,  on  buildings  imder  any  fire  insurance  policy,  issued 
on  property  in  this  state,  and  the  failure  of  the  parties  to  agree 
as  to  the  amount  of  the  loss,  if  the  insurance  company  shall  not, 
within  five  days  after  a  written  request  to  appoint  one  referee 
under  the  provisions  for  arbitration  in  such  policy,  name  one 
man  under  such  provision,  who  shall  be  a  resident  of  this  state 
and  willing  to  act  as  such  referee,  it  shall  be  deemed  to  have 
waived  the  right  to  an  arbitration  under  such  policy,  and  be 
liable  to  suit  thereunder,  as  though  the  same  contained  no  pro- 
vision for  arbitration  as  to  the  amount  of  loss  or  damage. 

And  in  case  of  the  failure  of  two  referees,  chosen,  respectively, 
by  the  insurance  company  and  the  insured,  to  agree  upon  and 
select,  within  ten  days  from  their  appointment,  a  third  referee 
willing  to  act  in  said  capacity,  either  of  the  parties  may  within 
ten  days  from  the  expiration  of  said  ten  days,  make  written 
application,  setting  forth  the  facts  to  the  judge  of  the  district 
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court  of  the  county  wherein  the  fire  occurred,  and  said  judge 
shall  thereupon  make  such  appointment. 

§  82.  Insuring  with  unauthorized  companies. —  Notwith- 
standing any  other  provision  of  this  act,  it  shall  be  lawful  for 
any  person  to  obtain  insurance  in  foreign  companies  not  au- 
thorized to  do  business  in  this  state,  and  it  shall  be  lawful  for 
such  foreign  companies  to  issue^  policies  upon  property  situate 
in  this  state,  but  only  in  the  manner  provided  in  this  section. 
Any  person  who  desires  the  right  to  obtain  such  insurance, 
either  on  his  own  property  or  on  the  property  of  a  firm  or  cor- 
poration in  which  he  is  interested,  shall  apply  to  the  insurance 
commissioner  for  a  license  and  file  with  him  a-  bond  as  herein- 
after provided;  thereupon  the  commissioner  shall  issue  to  said 
applicant  a  license  good  for  one  year,  authorizing  him  to  pro- 
cure for  himself,  or  his  firm  or  corporation,  such  outside  insur- 
ance. And  all  insurance  procured  or  issued  under  said  license 
shall  be  lawful  and  valid,  and  all  provisions  in  such  policy  of 
insurance  relating  to  co-insurance,  or  other  insurance,  shall  be 
construed  and  held  to  be  in  accordance  with  the  standard  policy 
by  this  act  prescribed  any  provisions  in  such  policy  of  insurance 
to  the  contrary  notwithstanding;  and  nothing  in  this  act  shall 
be  construed  as  preventing  or  abridging  the  right  of  any  com- 
pany issuing  such  insurance  to  enter  this  state  for  the  purpose 
of  inspecting  the  property  insured,  adjusting  any  loss  or  per- 
forming any  act  necessary  or  proper  to  the  right  conduct  of  its 
business  and  all  matters  pertaining  thereto.    *     ♦     ♦ 

MISSISSIPPI. 
LawB  of  1902,  Chapteir  59.* 

§  23.  Bb  stipulation  as  to  juriBdiction. —  No  company  shail 
make  any  condition  or  stipulation  in  its  insurance  contract  con- 
cerning the  court  or  jurisdicticm  wherein  any  suit  thereon  may 
be  brought,  nor  shall  they  limit  the  time  within  which  such 
suit  may  be  commenced  to  less  than  one  year  after  the  loss  or 
injury,  and  any  such  condition  or  stipulation  shall  be  void. 

§  33.  Amount  of  insoranoe;  three-quarter  dause;  partial 
lou. —  No  insurance  company  shall  knowingly  issue  any  fire 
insurance  policy  upon  property  within  this  State  for  an 
amount  which,  together  with  any  existing  insurance  thereon, 
exceeds  the  fair  value  of  the  property,  nor  for  a  longer 
term  than  five  years,  but  in  suits  brought  upon  policies 
of  insurance  against  loss  by  fire,  the  insurer  shall  not  be 
permitted  to  deny  that  the  property  insured  was  worth,  at 

*  Sections  88  and  84,  as  amended  in  1004.    See  Statutory  Provtaions,  vol.  9. 
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the  time  of  the  issuing  of  the  policy^  the  full  value  upon  which 
the  insurance  was  calculated.  And  in  case  the  policy  contains 
a  three-quarter  valuation  clause^  the  insurer  shall  not  deny  that 
the  amount  of  the  policy  was  but  three-fourths  the  value  at  the 
date  of  its  issuance,  and  a  similar  rule  shall  apply,  it  matters  not 
what  proportion  the  amount  of  insurance  bears  to  valuation 
according  to  the  terms  of  the  policy.  In  case  of  total  loss  of 
the  property  insured,  the  measure  of  damages  shall  be  the 
amount  for  which  the  property  was  insured.  In  case  of  partial 
loss  or  damage  by  fire,  the  measure  of  damage  shall  be  an 
amount  equal  to  the  damage  done  the  property  not  to  exceed  the 
amount  written  in  the  policy. 

And  in  case  of  losses  on  stocks  of  goods  and  merchandise, 
and  other  species  of  personal  property,  where  the  same  after  the 
issuance  of  the  policy  is  constantly  changed  in  specifics,  quan- 
tity and  value  in  the  usual  course  of  trade,  only  the  actual  value 
of  the  property  at  the  time  of  the  loss  may  be  recovered,  not  to 
exceed  the  amount  expressed  in  the  policy. 

In  case  of  destruction  or  damage  of  property  by  fire  where 
same  is  insured  against  fire,  it  shall  be  the  duty  of  the  insurance 
company  or  companies  liable  for  such  loss,  within  a  reasonable 
time  after  receiving  notice  thereof,  to  furnish  to  the  insured 
proper  blanks  upon  which  to  make  the  required  proof  of  such 
loss,  with  full  directions  as  to  what  proof  is  required  to  secure 
the  payment  of  the  policy,  and  if  the  insurance  company  fails 
to  comply  with  this  section,  the  failure  of  the  insured  to  make 
proper  proof  of  loss  prior  to  the  suit  shall  be  no  defense  to  a 
suit  upon  the  policy,  and  in  all  cases  the  insured  shall  have  a 
reasonable  time  in  which  to  make  such  proofs  after  the  blanks 
and  directions  are  received.  Every  insurance  company  trans- 
acting business  in  this  State  shall  upon  receiving  notice  of  losses 
by  fire  of  property  in  Mississippi  on  which  it  is  liable  under  a 
policy  of  insurance  forthwith  notify  the  Insurance  Commis- 
sioner thereof,  and  failing  to  do  so,  shall  not  be  allowed  to 
interpose  any  defense  to  a  suit  upon  such  loss. 

§  34.  Mortgagees  protected  in  order  of  precedence;  mort- 
gagee clause. —  When  by  an  agreement  with  the  assured,  or  by 
the  terms  of  the  fire  insurance  policy  taken  out  by  a  mortgagor, 
the  whole  o^  any  part  of  the  loss  thereon  is  payable  to  a  mort- 
gagee or  mortgagees  of  the  property,  for  their  benefit,  the  com- 
pany shall,  upon  satisfactory  proof  of  the  right  and  title  of  the 
parties,  in  accordance  with  such  terms  or  agreement,  pay  all 
mortgagees  protected  by  such  policy  in  the  order  of  the  priority 
of  claim  as  their  claims  shall  appear,  not  beyond  the  amount 
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for  which  the  company  is  liable,  and  such  payment  shall  be  to 
the  extent  thereof,  payment  and  satisfaction  of  the  liability  of 
the  company  under  such  policy. 

Each  fire  insurance  policy  taken  out  by  a  mortgagor  or  grantor 
in  a  deed  of  trust  shall  have  attached,  or  shall  contain,  substan- 
tially the  following  mortgage  clause,  viz.:  ^^Loss  or  damage, 
if  any,  under  this  policy,  shall  be  payable  (here  insert  name  of 
the  party),  as  mortgagee  as  his  interest  may  appear,  and  this 
insurance,  as  to  the  interest  of  the  mortgagee  therein,  shall  not 
be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  within  described  property,  nor  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to  the  property,  nor  by  any 
change  in  the  title  or  ownership  of  the  property,  nor  by  the  oc- 
cupation of  the  premises  for  purposes  more  hazardous  than  are 
permitted  by  this  policy;  provided,  that  in  case  the  mortgagor 
or  owner  shall  neglect  to  pay  any  premium  due  under  this  policy, 
the  mortgagee  shall,  on  demand,  pay  the  same.  Provided,  also, 
that  the  mortgagee  shall  notify  the  company  of  any  change  of 
ownership  or  occupation  or  increase  of  hazard  which  shall  come 
to  the  knowledge  of  said  mortgagee,  and  unless  permitted  by 
this  policy,  it  shall  be  noted  thereon  and  the  mortgagee  shall, 
on  demand,  pay  the  premium  for  such  increased  hazard  for  the 
term  of  the  use  thereof;  otherwise  this  policy  shall  be  null  and 
void.  This  company  reserves  the  right  to  cancel  this  policy  at 
any  time  as  provided  by  its  terms,  but  in  such  case  this  policy 
shall  continue  in  force  for  the  benefit  only  of  the  mortgagee  for 
ten  days  after  notice  to  the  mortgagee  of  such  cancellation  and 
shall  then  cease,  and  this  company  shall  have  the  right  on  like 
notice  to  cancel  this  agreement. 

"Whenever  this  company  shall  pay  the  mortgagee  any  sum 
for  loss  or  damage  under  this  policy  and  shall  claim  that,  as  to 
the  mortgagor  or  owner,  no  liability  therefor  existed,  this  com- 
pany shall,  to  the  extent  of  such  payment,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party  to  whom  such  payments 
shall  be  made,  under  all  securities  held  as  collateral  to  the  mort- 
gage debt,  or  may  at  its  option  pay  to  the  mortgagee  the  whole 
principal  due  or  to  grow  due  on 'the  mortgage  with  interest,  and 
shall  thereupon  receive  a  full  assignment  and  transfer  of  the 
mortgage  and  of  all  such  other  securities;  but  no  subrogation 
shall  impair  the  right  of  the  mortgagee  to  recover  the  full  amount 
of  his  claim. 

*  §  88.  Adjuster  and  adjustment. — Any  person  acting  as  ad- 
juster on  a  contract  made  otherwise  than  authorized  by  the  laws 
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of  this  State^  or  by  an  insurance  company  or  persons  not  regu- 
larly licensed. to  do  business  in  this  State,  or  who  shall  adjust 
or  aid  in  the  adjustment  either  directly  or  indirectly  of  a  loss 
by  fire  on  property  located  in  this  State,  incurred  on  a  contract 
not  authorized  by  the  laws  of  this  State,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  fined  not  less  than 
two  hundred  dollars  nor  more  than  five  hundred  dollars,  or  im- 
prisoned not  less  than  six  months  nor  more  than  two  years,  or 
both,  in  the  discretion  of  the  Court. 

§  89.  Every  person  who,  either  as  principal  or  agent,  or  pre- 
tending to  be  such,  shall  solicit,  examine,  or  inspect  any  risk, 
or  shall  examine  into,  adjust,  or  aid  in  adjusting  any  loss,  or 
shall  receive,  collect,  or  transmit  any  premiimi  of  insurance,  or 
«hall  do  any  other  act  in  the  soliciting,  making  or  executing  of 
any  contract  of  insurance  of  any  kind  otherwise  than  this  Act 
permits,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction, shall  pay  a  fine  of  not  less  than  two  hunjired  dollars 
nor  more  than  five  hundred  dollars,  or  to  be  imprisoned  not 
less  than  one  nor  more  than  two  years,  or  both,  in  the  discretion 
of  the  Court 

« 

HISSOUBI. 
Eeyised  Statutes,  1899,  Vdnme  2.^ 

§  7969.  Full  amount  of  policy  to  be  paid. —  In  all  suits 
brought  upon  policies  of  insurance  against  loss  or  damage  by 
fire  hereafter  issued  or  renewed,  the  defendant  shall  not  be  per- 
mitted to  deny  that  the  property  insured  thereby  was  worth  at 
the  time  of  the  issuing  of  the  policy  the  full  amount  insured 
therein  on  said  property;  and  in  case  of  total  loss  of  the  prop- 
erty insured,  the  measure  of  damage  shall  be  the  amount  for 
which  the  same  was  insured,  less  whatever  depreciation  in  value, 
below  the  amount  for  which  the  property  is  insured,  the  prop- 
erty may  have  sustained  between  the  time  of  issuing  the  policy 
and  the  time  of  the  loss,  and  the  burden  of  proving  such  de- 
preciation shall  be  upon  the  defendant;  and  in  case  of  partial 
loss,  the  measure  of  damage  shall  be  that  portion  of  the  value 
of  the  whole  property  insured,  ascertained  in  the  manner  here- 
inafter prescribed,  which  the  part  injured  or  destroyed  bears  to 
the  whole  property  insured. 

§  7970.  Prtoperty  insured  it  more  than  one  company. — 
When  fire  insurance  policies  shall  be  hereafter  issued  or  renewed 
by  more  than  one  company  upon  the  same  property,  and  the 
fiuit  shall  be  brought  upon  any  of  said  policies,  the  defendant 
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shall  not  be  permitted  to  deny  that  the  property  insured  was 
worth  the  aggregate  of  the  several  amounts  for  which  it  was 
insured  at  the  time  the  policy  was  issued  or  renewed  thereon, 
unless  willful  fraud  or  misrepresentation  is  shown  on  the  part 
of  the  insured  in  obtaining  such  additional  insurance;  and  in 
such  suit  the  measure  of  damage  shall  be  as  provided  in  the 
preceding  section:  Provided,  that  whatever  depreciation  in  value 
below  the  amount  for  which  the  property  is  insured  may  be 
shown,  as  provided  in  the  preceding  section,  shall  be  deducted 
from  the  amount  insured  in  each  policy,  in  the  proportion 
which  the  amount  in  each  such  policy  bears  to  the  aggregate 
of  all  the  amounts  so  insured  on  such  property.  This  and  the 
preceding  section  shall  apply  only  to  real  property  insured.  Any 
condition  in  any  policy  of  insurance  contrary  to  the  provisions 
of  this  article  shall  be  illegal  and  void. 

§  7971.  Partial  loss. —  Whenever  there  is  a  partial  destruc- 
tion or  damage  to  property  covered  by  insurance,  it  shall  be  the 
duty  of  the  party  writing  the  policies  to  pay  the  assured  a  sum 
of  money  equal  to  the  damage  done  to  the  property,  or  repair 
the  same  to  the  extent  of  such  damage,  not  exceeding  the  amount 
written  in  the  policy,  so  that  said  property  shall  be  in  as  good 
condition  as  before  the  fire,  at  the  option  of  the  insured. 

§  7972.  Co-insurance;  proYiso. —  No  fire  insurance  policy 
which  may  be  issued  after  this  section  takes  effect  shall  contain 
any  clause  or  provision  requiring  the  assured  to  take  out  or 
maintain  a  larger  amount  of  insurance  than  that  covered  by 
such  policy,  nor  in  any  way  providing  that  the  assured  shall  be 
liable  as  co-insurer  with  the  company  issuing  the  policy  for  any 
part  of  the  loss  or  damage  which  may  be  occasioned  by  fire  or 
lightning  to  the  property  covered  by  such  policy,  nor  making 
provisions  for  a  reduction  of  such  loss  or  damage,  or  any  part 
thereof,  by  reason  of  the  failure  of  the  assured  to  take  out  and 
maintain  other  insurance  upon  said  property.  And  all  clauses 
and  provisions  in  fire  policies,  issued  after  the  taJdng  effect  of 
this  section,  in  contravention  of  the  prohibitions  in  this  section 
contained,  shall  be  ab  initio  void  and  of  no  effect:  Provided, 
that  the  provisions  of  this  section  shall  not  apply  to  policies 
issued  upon  personal  property  in  cities  which  now  contain  or 
which  may  hereafter  contain  one  hundred  thousand  inhabitants 
or  more  whenever  the  insured  sign  an  agreement  endorsed  across 
the  face  of  said  policy  to  be  exempt  from  the  provisions  thereof. 
[As  amd.  and  approved  March  20,  1903.] 

§  7976.  Adjustments,  etc.,  and  examinations  of  books,  etc., 
where  had. — That  all  adjustments,  arbitrations,  settlements  and 
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ezamiiiAtions  of  book%  invoiceB  and  accounts  shall  be  had  at  the 
town,  city  or  neighborhood  where  the  fire  occars,  unless  s(»ne 
other  place  be  agreed  upon  between  the  insurer  and  the  assured, 
after  the  loss  shall  have  occurred  without  regard  to  any  pio- 
yision  in  the  policy  to  the  contrary. 

§  7977.  After  notice  of  lots,  company  to  furnish  blanks. — 
Whenever  any  loss  or  damage  shall  be  suffered  in  this  state  from 
fire,  by  any  person,  persons  or  corporation,  upon  property  iusured 
under  a  policy  of  insurance  of  any  fire  insurance  company  do- 
ing business  in  this  state,  and  notice  of  the  fact  that  such  loss 
or  damage  has  occurred  shall  be  given  by  the  person,  persons 
or  corporation  incurring  the  same,  or  the  agent  thereof,  to  the 
insurance  company  issuing  such  policy,  or  to  the  agent  thereof 
nearest  the  place  of  loss,  within  a  reasonable  time  after  the  date 
of  such  loss  or  damage  —  the  limit  to  which  reasonable  time 
shall  be  mentioned  in  said  policy  and  made  a  part  thereof  at  the 
time  of  issuing  the  same,  but  the  time  fixed  in  the  policy  shall 
not  be  taken  or  construed  to  be  a  condition  precedent  to  the 
right  of  recovery  —  then  it  shall  thereupon  become  the  duty 
of  such  insurance  company  to  furnish  to  the  person,  persona 
or  corporation  incurring  such  loss  or  damage,  such  blank  forma 
of  statements  and  proofs  of  loss  as  such  insurance  company  may 
desire  to  be  filled  out,  in  regard  to  the  time,  origin  and  circum- 
stances of  the  fire  causing  such  loss  or  damage,  and  the  knowl- 
edge and  belief  of  the  insured  touching  the  same,  the  lists  and 
description  and  quantity  of  property  destroved  or  damaged,  and 
of  property  saved,  and  the  original  cost  of  such  property,  and 
the  cash  value  thereof  at  the  time  of  the  fire,  the  details  as  to 
possession,  ownership,  title  and  incumbrances,  and  changes  of 
title,  use,  occupation,  possession,  ownership,  location  and  ex- 
posures since  the  time  of  issuing  such  policy,  if  any,  and  other 
insurance,  if  any,  and  description  and  schedules  in  such  policy. 

§  7978.  Effect  of  failure  to  furnish. —  If  any  such  fire  insur- 
ance company  shall  fail,  neglect  or  refuse  to  furnish  blank  forms 
of  statements  and  proofs  of  loss  to  the  insured,  in  case  of  loss  or 
damage  by  fire,  as  provided  in  the  preceding  section,  then  such 
company  shall  be  deemed  to  have  waived  tite  requiring  of  any 
such  statements  or  proofs  of  loss  at  the  hands  of  such  insured 
person,  persons  or  corporation,  and  upon  suit  brought  upon  such 
policy,  such  insurance  company  shall  not  be  heard  to  complain 
of  the  failure  of  the  insured  to  furnish  any  such  statements  or 
proofs  of  loss,  any  provision  in  any  such  policy  of  insurance  to 
the  contrary  notwithstanding! 

§  7979.  TTniform  form  of  policy;  three-quarter  risk. —  Fire 
insurance  companies  doing  business  in  the  state  of  Missouri  are 
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hereby  required,  on  or  before  the  first  day  of  January  of  the 
year  1896,  to  agree  upon  a  uniform  form  of  policy  for  use  by 
them  in  the  state  of  Missouri,  covering  the  responsibilities  of 
the  companies  as  well  as  the  duties  of  the  assured,  to  be  classed 
and  known  as  the  Missouri  fire  insurance  policy.  Said  policy 
shall  be  approved  of  by  the  insurance  commissioner  of  this  state, 
and  after  the  first  day  of  January,  A.  D.  1896,  no  policy  shall 
be  issued  in  this  state  carrying  risks  by  fire  or  lightning  by  any 
company  which  does  not  embrace  the  form  made  and  approved 
of  as  herein  directed.  To  all  such  policies  shall  be  attached  a 
blank  notice,  with  the  address  of  the  company  fully  printed 
thereon,  to  be  used  by  the  assured  in  case  of  loss  in  notifying 
the  company  of  such  loss,  which  notice  shall  be  given  within 
ninety  days  thereafter.  The  appearance  of  an  adjuster  of  any 
company  at  the  place  of  fire  and  loss  in  which  said  company  is 
interested  by  reason  of  an  insurance  on  such  property,  shall  be 
considered  evidence  of  notice,  and  to  be  held  as  a  waiver  of  the 
same  on  the  part  of  the  company.  No  company  shall  take  a 
risk  on  any  property  in  this  state  at  a  ratio  greater  than  three- 
fourths  of  the  value  of  the  property  insured,  and  when  taken, 
its  value  shall  not  be  questioned  in  any  proceeding.. 

§  8012.  Damages,  when  recoverable. —  In  any  action  against 
any  insurance  company  to  recover  the  amount  of  any  loss  under 
a  policy  of  fire,  life,  marine  or  other  insurance,  if  it  appear  from 
the  evidence  that  such  company  has  vexatiously  refused  to  pay 
such  loss,  the  court  or  jury  may,  in  addition  to  the  amount 
thereof  and  interest,  allow  the  plaintiff  damages  not  exceeding 
ten  per  cent.*  on  the  amount  of  the  loss  and  a  reasonable  attor- 
ney's fee ;  and  the  court  shall  enter  judgment  for  the  aggregate 
sum  found  in  the  verdict.     [As  amd.  by  Laws  of  1899,  p.  264.] 

UONTAHA. 
Codes  Aluiotated,  1895,  Volume  2.     (Civil  Code.) 

§  3393.  Assignment  to  mortgagee  of  thing  insured. —  Where 
a  mortgagor  of  property  effects  insurance  in  his  own  name,  pro- 
viding that  the  loss  shall  be  payable  to  the  mortgagee,  or  as- 
signs a  policy  of  insurance  to  the  mortgagee,  the  insurance  is 
deemed  to  be  upon  the  interest  of  the  mortgagor,  who  does  not 
cease  to  be  a  party  to  the  original  contract,  and  any  act  of  his 
which  would  otherwise  avoid  the  insurance  will  have  the  same 
effect,  although  the  property  is  in*  the  hands  of  the  mortgagee. 

*  See  page  522,  note. 
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§  3394.  Hew  oontraet  between  insurer  and  assignee. —  If  an 

insurer  assents  to  the  transfer  of  an  insurance  from  a  mortgagor 
to  a  mortgagee^  and  at  the  time  of  his  assent^  imposes  further 
obligations  on  the  assignee^  making  a  new  contract  with  him^ 
the  acts  of  the  mortgagor  cannot  affect  his  rights. 

§  3460.  Valued  polioyy  what. —  A  valued  policy  is  one  which 
expresses  on  its  face  an  agreement  that  the  thing  insured  shall 
be  valued  at  a  specified  sum. 

§  3494.  In  case  of  an  over-insurance  by  several  insurers,  the 
insurer  is  entitled  to  a  ratable  return  of  the  premium^  propor- 
tional to  the  amount  by  which  the  aggregate  sum  insured  in 
all  the  policies  exceeds  the  insurable  value  of  the  thing  at  risk. 

§  3496.  When  an  over-insurance  is  effected  by  simultaneous 
policies,  the  insurers  contribute  to  the  premium  to  be  returned, 
in  proportion  to  the  amount  insured  by  their  respective  policies. 

§  3496.  When  an  over-insurance  is  effected  by  successive 
policies,  those  only  contribute  to  a  return  of  the  premium  who 
are  exonerated  by  prior  insurances  from  the  liability  assumed 
by  them,  and  in  proportion  as  the  sum  for  which  the  premium 
was  paid  exceeds  the  amount  for  which,  on  account  of  prior  in- 
surance, they  could  be  made  liable. 

§  3500.  Perils,  remote  and  proximate. —  An  insurer  is  liable 
for  a  loss  of  which  a  peril  insured  against  was  the  proximate 
cause;  although  a  peril  not  contemplated  by  the  contract  may 
have  been  a  remote  cause  of  the  loss;  but  he  is  not  liable  for  a 
loss  of  which  the  peril  insured  against  was  only  a  remote  cause. 

§  3501.  Loss  incurred  in  rescue  from  peril. —  An  insurer  is 
liable  where  the  thing  insured  is  rescued  from  a  peril  insured 
against,  that  would  otherwise  have  caused  a  loss,  if  in  the  course 
of  such  rescue  the  thing  is  exposed  to  a  peril  not  insured  against, 
which  permanently  deprives  the  insured  of  its  possession,  in 
whole  or  in  part ;  or  where  a  loss  is  caused  by  efforts  to  rescue 
the  thing  insured  from  a  peril  insured  against. 

§  3502.  Excepted  perils. —  Where  a  peril  is  specially  excepted 
in  a  contract  of  insurance,  a  loss  which  would  not  have  occurred 
but  for  such  peril,  is  thereby  excepted;  although  the  immediate 
cause  of  the  loss  was  a  peril  which  was  not  excepted. 

§  3503.  'Negligence  and  fraud. —  An  insurer  is  not  liable  for 
a  loss  caused  by  the  wilful  act  of  the  insured;  but  he  is  not 
exonerated  by  the  negligence  of  the  insured,  or  of  his  agents  or 
others. 

§  3510.  Notice  of  loss. — In  case  of  loss  upon  an  insurance 
against  fire,  an  insurer  is  exonerated  if  notice  thereof  be  not 
given  to  him  by  some  person  insured,  or  entitled  to  the  benefit 
of  the  insurance,  without  unnecessary  delay. 
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§  3511.  Preliminary  proofs. — Wben   preliminary   proof   of 
I068  is  required  by  a  policy,  the  insured  is  not  bound  to  give  such 
proof  as  would  be  necessary  in  a  court  of  justice;  but  it  is  suffi- 
cient for  him  to  give  the  best  evidence  which  he  has  in  hi& 
power  at  the  time. 

§  3512.  Waiver  of  defects  in  notice,  etc. —  All  defects  in  & 
notice  of  loss,  or  in  preliminary  proofs  thereof  which  the  in- 
sured might  remedy,  and  which  the  insurer  omits  to  specify  to 
him,  without  unnecessary  delay,  as  grounds  of  objection,  are 
waived. 

§  3513.  Waiver  of  delay. —  Delay  in  the  presentation  to  an 
insurer  of  notice  or  proof  of  loss  is  waived,  if  caused  by  any  act 
of  his,  or  if  he  omits  to  make  objection  promptly  and  specifically 
upon  that  grotmd. 

§  3514.  Certificate,  when  dispensed  with. —  If  a  policy  re- 
quires, by  way  of  preliminary  proof  of  loss,  the  certificate  or 
testimony  of  a  person  other  than  the  insured,  it  is  sufficient  for 
the  insured  to  use  reasonable  diligence  to  procure  it,  and  in  case 
of  the  refusal  of  such  person  to  give  it,  then  to  furnish  reason- 
able evidence  to  the  insurer  that  such  refusal  was  not  induced 
by  any  just  grounds  of  disbelief  in  the  facts  necessary  to  be 
certified. 

§  3521.  Contribution  in  case  of  double  insurance. —  In  case 
of  double  insurance,  the  several  insurers  are  liable  to  pay  losses 
thereon  as  follows : 

1.  In  fire  insurance,  each  insurer  must  contribute  ratably 
towards  the  loss,  without  regard  to  the  dates  of  the  several 
policies.     *     *     ♦ 

§  3553.  Ueasure  of  the  indemnity. — If  there  is  no  valuation 
in  the  policy,  the  measure  of  indemnity  in  an  insurance  against 
fire  is  the  expense,  at  the  time  that  the  loss  is  payable,  of  replac- 
ing the  thing  lost  or  injured,  in  the  condition  in  which  it  was 
at  the  time  of  the  injury;  but  a  valuation,  fraudulent  in  fact^ 
entitles  the  insurer  to  rescind  the  contract. 

HEBSASEA. 
Compiled  Statutes,  1901. 

3451.  Value  in  policy. —  Whenever  any  policy  of  insurance- 
shall  be  written  to  insure  any  real  property  in  this  state  against 
loss  by  fire,  tornado,  or  lightning,  and  the  property  insured  shall 
be  wholly  destroyed,  without  criminal  fault  on  the  part  of  the- 
insured,  or  his  assigns,  the  amount  of  the  insurance  written  in 
such  policy  shall  be  taken  conclusively  to  be  the  true  value  of 
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the  property  insured^  and  the  true  amount  of  loss  and  measure 
of  damages. 

NEVADA. 

Compiled  Laws,  1900. 

921.  §  19.  TTneamed  premiums  to  be  returned  in  certain 
caset.  In  the  event  of  the  total  destruction  of  any  insured 
property  on  which  the  amount  of  the  appraised  or  agreed  loss 
shall  be  less  than  the  total  amount  insured  thereon^  the  insuring 
company  or  companies,  shall  return  to  the  insured  the  unearned 
premium  for  the  excess  of  insurance  over  the  appraised,  or 
agreed  loss,  to  be  paid  at  the  same  time^  and  in  the  same  manner 
as  the  loss  shall  be  paid. 

HEW  EAHPSHIBE. 
Public  Statutes,  1901,  Chapter  170. 

§  1.  Form  of  insurance  contract  established;  how  changed 
(L.  1885,  chap.  93,  §  3). —  The  form  of.  policy  and  insurance 
contract  now  in  force  in  the  state  is  continued  until  the  insur- 
ance commissioner  shall  change  it.  He  is  authorized  to  change 
the  form  of  such  contract  from  time  to  time  as  he  may  think 
the  public  good  requires.  Any  company  using  any  other  form 
of  policy  than  the  one  prescribed  shall  forfeit  its  license. 

(As  the  provisions  of  this  Act  are  required  to  be  printed  in  or  upon 
the  policy  as  part  of  it,  and  are  printed  in  this  volume,  p.  508,  they 
are  omitted  here.) 

NEW  TEBSET. 
Laws  of  1902,  Chapter  134. 

77.  Standard  form  of  fire  insurance  policy. —  The  commis- 
sioner of  banking  and  insurance  having  in  accordance  with  law 
prepared  a  printed  form  in  blank,  of  a  contract  or  policy  of  fire 
insurance,  together  with  such  provisions,  agreements  or  condi- 
tions as  may  be  endorsed  thereon,  and  form  a  part  of  such  con- 
tract or  policy,  and  filed  the  same  in  the  office;,  of  the  secretary  of 
state,  on  or  before  the  first  day  of  July,  one  thousand  eight  hun- 
dred and  ninety-two,  similar  in  all  respects,  except  as  herein- 
after mentioned,  to  the  contract  or  policy  of  fire  insurance  pro- 
vided bv  law  for  the  states  of  Pennsvlvania  and  Now  York,  such 
form  being  known  and  desitrnated  as  the  "  Standard  fire  insur- 
ance policy  of  the  states  of  New  York,  Pennsylvania  and  New 
Jersey,'*  no  fire  insurance  company,  corporation  or  association. 
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their  officers  or  agents^  shall  make,  issue,  use  or  deliver  for  use^ 
any  fire  insurance  policy,  or  a  renewal  of  any  fire  policy  on 
property  in  this  state  otiier  than  snch  as  shall  conform  in  all 
particulars  as  to  blanks,  size  of  type,  context,  provisions,  agree- 
ments and  conditions,  with  such  printed  form  of  contract  or 
policy  filed  in  the  office  of  the  secretary  of  state  as  aforesaid, 
and  no  other  or  different  provisions,  agreement,  condition  or 
clause  shall  in  any  manner  be  made  a  part  of  said  contract  or 
policy,  or  be  endorsed  thereon  or  delivered  therewith,  except  as 
follows,  to  wit: 

I.  Name,  looation,  date. — The  name  of  the  company,  its  loca- 
tion and  place  of  business,  the  date  of  its  incorporation  or  or- 
ganization, whether  it  is  a  stock  or  mutual  company,  the  names 
of  its  officers,  the  number  and  date  of  the  policy,  and  if  it  be 
issued  through  a  manager  or  agent,  the  words  "  this  policy  shall 
not  be  valid  until  countersigned  by  the  duly  authorized  manager 

or  agent  of  the  company  at ,"  may  be  printed  on  policies 

issued  on  property  in  this  state; 

II.  Hatters  clearly  expressed. —  Printed  or  written  forms  of 
description  and  specification,  or  schedules  of  the  property  cov- 
ered by  any  particular  policy,  and  any  other  matter  necessary 
to  clearly  express  all  the  facts  and  conditions  of  insurance  on 
any  particular  risk  (which  facts  or  conditions  shall  in  no  case 
be  inconsistent  with,  or  a  waiver  of  any  of  the  provisions  or 
conditions  of  the  standard  policy  herein  provided  for),  may  be 
written  upon  or  attached  or  appended  to  any  policy  issued  on 
property  in  this  state; 

III.  Les^  provisions  may  be  printed. — A  company,  corpora^ 
tion  or  association  organized  or  incorporated  under  and  in  pur- 
suance of  the  laws  of  this  state  or  elsewhere,  if  entitled  to  do 
business  in  this  state,  may,  with  the  approval  of  the  commis- 
sioner of  banking  and  insurance,  if  the  same  is  not  alreadj 
included  in  the  standard  form  filed  in  the  office  of  the  secretary 
of  state,  as  aforesaid,  print  on  its  policies  any  provision  which 
it  is  by  law  required  to  insert  therein,  if  such  provision  is  not 
in  confiict  with  the  laws  of  this  state,  or  of  the  United  States, 
or  of  the  provisions  of  the  standard  form  provided  for  herein; 
but  said  provision  or  provisions  shall  be  printed  apart  from  the 
other  provisions,  agreements  or  conditions  of  the  policy,  under 
a  separate  title,  ae  follows :  "  Provisions  required  by  law  to  be 
stated  in  this  policy." 

Any  policy  issued  contrary  to  the  provisions  of  this  section 
shall  nevertheless  be  binding  upon  the  company  issuing  the  same. 

37 
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78.  Co-insnnmee  clause  in  lire  policy. —  No  fire  inBUTance 
oompany  doing  business  in  this  state  may  issue  any  policy  or 
contract  of  insurance  covering  property  in  this  state  wUch  shall 
contain  any  clause  or  provision  requiring  the  insured  to  take 
out  or  maintain  a  larger  amoimt  of  insurance  than  that  ex^ 
pressed  in  such  policy,  nor  in  any  way  providing  that  the  in- 
sured shall  be  liable  as  co-insurer  with  the  company  issuing  the 
policy  for  any  part  of  the  loss  or  damage  which  may  be  caused 
by  fire  or  lightning  to  the  property  described  in  such  policy, 
and  any  such  clause  or  provision  shall  be  null  and  void  and  of 
no  eflEect ;  provided,  that  it  may  be  optional  with  the  insured  to 
accept  a  policy  or  contract  of  insurance  containing  a  co-insur- 
ance clause  or  provision  when  a  reduction  in  the  rate  for  insur- 
ance on  the  property  described  in  such  policy  is  the  consideration 
named  in  such  clause,  and  when  so  accepted  the  co-insurance 
clause  or  provision  shall  be  binding  on  the  insured. 

79.  AppraiBcment  clause  in  lire  policy. —  When  any  con- 
tract or  policy  of  fire  insurance  covering  property  in  this  state 
contains  any  clause  or  provision  for  the  ascertainment  by  ap- 
praisers of  the  amount  of  any  loss  or  damage  to  the  property 
described  in  such  contract  or  policy,  and  the  clause  or  provision 
of  such  ascertainment  of  loss  by  appraisers  provides  that  the 
insured  and  the  insurer  shall  each  select  an  appraiser  and  the 
two  appraisers  so  chosen  shall  select  an  umpire,  and  the  loss  to 
the  property  described  in  such  contract  or  policy  of  fire  insurance 
shall  have  occurred,  and  the  insured  and  the  insurer  shall  have 
each  selected  an  appraiser,  and  the  appraisers  so  selected  shall 
have  failed  or  neglected,  for  a  space  of  ten  days  after  they  have 
both  been  chosen,  to  agree  upon  and  select  an  umpire,  it  shall 
be  lawful  for  either  the  insured  or  the  insurer  to  apply  to  the 
inferior  court  of  common  pleas  of  the  county  in  which  said 
property  is  or  was  situated,  on  five  days'  notice,  in  writing,  to 
the  other  party  of  his  or  its  intention  so  to  do,  to  appoint  a 
competent  and  disinterested  umpire ;  and  said  notice  in  writing, 
when  served  by  the  insured,  may  be  served  upon  any  local  agent 
of  the  insurer;  and  the  judge  or  judges  of  said  inferior  court 
of  common  pleas  shall,  on  proof  by  affidavit  of  the  failure  or 
neglect  of  the  said  appraisers  to  agree  upon  and  select  an  um- 
pire within  the  time  aforesaid,  and  of  the  service  of  notice 
aforesaid,  forthwith  appoint  a  competent  and  disinterested  per- 
son to  act  as  umpire  in  the  ascertainment  of  the  amount  of  said 
loss ;  and  the  acts  of  the  umpire  so  appointed  shall  be  binding 
upon  the  insured  and  the  insurer  to  the  same  extent  as  if  such 
umpire  had  been  selected  in  the  manner  provided  for  in  said 
contract  or  policy  of  insurance. 
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NEW  TOBE. 
Luraranoe  Law  of  1892. 

General  Laws,  Chapter  38. 

§  121.  Standard  lire  insurance  policy  to  be  prescribed  and 
nsed. —  The  printed  blank  form  of  a  contract  or  policy  of  fire 
insurance^  with  such  provisions,  agreements  or  conditions  as 
may  be  indorsed  thereon  or  added  thereto  and  form  a  part  of 
such  contract  or  policy,  heretofore  filed  in  the  office  of  the  secre- 
tary of  state  by  the  superintendent  of  insurance  or  by  the  New 
York  board  of  fire  underwriters  pursuant  to  the  provisions  of 
chapter  488  of  the  laws  of  1886  shall  be  transferred  by  the 
secretary  of  state  to  the  office  of  the  superintendent  of  insurance 
and,  together  with  such  provisions,  agreements  or  conditions  as 
may  previous  to  the  thirty-first  day  of  December,  nineteen  hun- 
dred and  one,  be  filed  by  the  New  York  board  of  fire  under- 
writers in  the  office  of  the  superintendent  of  insurance  and  ap- 
proved by  him,  which  provisions,  agreements  or  conditions  shall 
be  void  if  they  are  inconsistent  with  the  standard  fire  insurance 
policy  heretofore  filed  in  the  office  of  the  secretary  of  state,  shall 
be  known  and  designated  as  the  "  standard  fire  insurance  policy 
of  the  state  of  New  York."  No  fire  insurance  corporation,  its 
officers  or  agents,  shall  make,  issue,  or  deliver  for  use,  any  fire 
insurance  policy  or  the  renewal  of  any  such  policy  on  property 
in  this  state,  other  than  such  as  shall  conform  in  all  particulars 
as  to  blanks,  size  of  type,  context,  provisions,  agreements  and 
conditions  with  such  printed  blank  form  of  contract  or  policy; 
and  no  other  different  provision,  agreement,  condition  or  clause 
shall  be  in  any  manner  made  a  part  of  such  policy  or  indorsed 
thereon  or  delivered  therewith,  except  as  follows,  to  wit: 

First.  The  name  of  the  corporation,  its  location  and  place  of 
business,  date  of  its  incorporation  or  organization,  whether  it  is 
a  stock  or  mutual  corporation,  the  names  of  its  officers,  the  num- 
ber and  date  of  the  policy,  and  if  issued  through  a  manager  or 
agent  the  words  "this  policy  shall  not  be  valid  until  counter- 
signed by  the  duly  authorized  manager  or  agent  of  the  cor- 
poration at "        • 

Second.  Printed  or  written  forms  of  description  and  specifica- 
tion or  schedules  of  the  property  covered  by  any  particular 
policy,  and  any  other  matter  necessary  to  clearly  express  all  the 
facts  and  conditions  of  insurance  on  any  particular  risk  not  in- 
consistent with  or  a  waiver  of  any  of  the  conditions  or  pro* 
visions  of  the  standard  policy  herein  provided  for. 


568  FisB  Inbubangs. 

• 

Third.  With  the  approval  of  the  superintendent  of  insur- 
ance^ if  the  same  is  not  already  included  in  such  standard  form, 
any  provision  which  any  such  corporation  is  required  by  law  to 
insert  in  its  policies^  not  in  conflict  with  the  provisions  of  such 
standard  form.  Such  provisions  shall  be  printed  apart  from  the 
other  provisions,  agreements  or  conditions  of  the  policy  under  a 
separate  title  as  follows:  "Provisions  required  by  law  to  be 
stated  in  this  policy/* 

The  name,  with  the  word  "  agent "  or  "  agents,"  and  place  of 
business,  of  any  insurance  agent  or  agents,  either  by  writing, 
printing,  stamping  or  otherwise,  may  be  indorsed  on  the  outside 
of  such  policies. 

It  shall  not  be  lawful  for  any  association  of  individual  under- 
writers known  as  Lloyds  to  stamp,  print  or  write,  or  otherwise 
cause  or  permit  to  be  stamped,  written  or  printed  upon  any  fire 
insurance  policy  issued  by  it  any  words  which  may  in  any  way 
tend  to  convey  the  impression  that  such  policy  is  in  form  or 
substance  the  standard  form  of  policy  prescribed  by  this  act 
for  the  use  of  corporations  authorized  by  law  to  transact  the 
business  of  fire  insurance  within  this  state.  [As  amd.  by  L. 
1901,  chap.  613,  and  L.  1903,  chap.  106.] 

Presenting  false  proofs  of  lou. —  A  person  who,  knowing  it 
to  be  such,  either  presents  or  causes  to  be  presented  a  false  or 
fraudulent  claim,  or  any  proof  in  support  of  such  claim,  for  the 
payment  of  a  loss  upon  a  contract  of  insurance;  or  prepares, 
makes,  or  subscribes  a  false  or  fraudulent  account,  certificate, 
affidavit  or  proof  of  loss,  or  other  document  or  writing,  with 
intent  that  the  same  may  be  presented  or  used  in  support  of 
such  a  claim:  Is  punishable  by  imprisonment  for  not  more 
than  five  years,  or  by  a  fine  of  not  more  than  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprisonment.  [Penal  Code, 
§  679,  as  amd.  by  Laws  of  1882,  chap.  384.] 

NOBTH  GABOinrA. 
Public  LawB  of  1899. 

§  23.  Belating  to  suits  with  or  by  such  company. — No  such 

company  shall  make  any  condition  or  stipulation  in  its  insurance 
.  contracts  concerning  the  court  or  jurisdiction  wherein  any  suit 
thereon  may  be  brought,  nor  shall  they  limit  the  time  within 
which  such  suit  may  be  commenced  to  less  than  one  year  after 
the  cause  of  action  accrues,  and  any  such  condition  or  stipula- 
tion shall  be  void. 

§  40.  Liability  of  company  for  buildings  destroyed. —  When 
buildings  insured  against  loss  by  fire  and  situated  within  this 
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state  are  totally  destroyed  by  fire^  the  company  shall  not  be 
liable  beyond  the  actual  cash  yalue  of  the  insured  property  at 
the  time  of  the  loss  or  damage;  and  if  it  shall  appear  that  the 
insured  has  paid  premium  on  a  sum  in  excess  of  said  actual 
value,  the  assured  shall  be  reimbursed  the  proportionate  excess 
of  premium  paid  on  the  diflEerence  between  the  amount  named 
in  the  policy  and  the  ascertained  values,  with  interest  at  six 
per  centum  per  annum  from  the  date  of  issue.  Every  insurance 
company  transacting  business  in  this  state  shall,  upon  receiving 
notice  of  loss  by  fire  of  property  in  North  Carolina,  on  which 
it  is  liable  under  a  policy  of  insurance,  forthwith  notify  the 
insurance  commissioner  thereof,  and  no  insurance  upon  any  such 
property  shall  be  paid  by  any  company  until  one  week  after 
such  notification. 

§  41.  When  policy  ii  payable  to  mortgagee.—  Where  by  an 
agreement  with  the  assured  or  by  the  terms  of  a  fire  insurance 
policy  taken  out  by  a  mortgagor,  the  whole  or  any  part  of  the 
loss  thereon  is  payable  to  a  mortgagee  or  mortgagees  of  the 
property  for  their  benefit,  the  company  shall,  upon  satisfactory 
proof  of  the  rights  and  title  of  the  parties,  in  accordance  with 
such  terms  or  agreement,  pay  all  mortgagees  protected  by  such 
policy  in  the  order  of  their  priority  of  claim,  as  their  claims 
shall  appear,  not  beyond  the  amount  for  which  the  company  is 
liable,  and  such  payments  shall  be  to  the  extent  thereof,  pay- 
ment and  satisfaction  of  the  liabilities  of  the  company  under 
such  policy. 

§  43.  Standard  lire  inanranoe  form.—  No  fire  insurance  com- 
pany shall  issue  fire  insurance  policies  on  property  in  this  state, 
other  than  those  of  the  standard  form  filed  in  the  ofiice  of  the 
insurance  commissioner  of  the  state,  known  and  designated  as 
the  standard  fire  insurance  policy  of  the  state  of  North  Carolina, 
except  as  follows : 

a.  A  company  may  print  on  or  in  its  policies  its  name,  loca- 
tion and  date  of  incorporation,  the  amount  of  its  paid-up  capital 
stock,  the  names  of  its  officers  and  agents,  the  number  and  date 
of  the  policy,  and  if  it  be  issued  through  an  agent,  the  words, 
"  This  policy  shall  not  be  valid  until  countersigned  by  the  duly 

authorized  manager  or  agent  of  the  company  at  ," 

and  after  the  words  "  standard  fire  insurance  policy  of  the  state 
of  North  Carolina,"  on  the  back  of  the  form,  the  names  of  such 
other  states  as  have  adopted  this  standard  form. 

b.  A  company  may  use  in  its  policies  written  or  printed  forms 
of  description  and  specification  of  the  property  insured. 

c.  A  company  insuring  against  damage  by  lightning  may  print 
in  the  clause  enumerating  the  perils  insured  against,  the  addi- 
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tional  words,  "Also  any  damage  by  lightning,  whether  fire  en- 
sues or  not,''  and  in  the  clause  providing  for  an  apportionment 
of  loss  in  case  of  other  insurance,  the  words,  "  whether  by  fire^ 
lightning,  or  both/' 

d.  A  company  may  write  or  print  upon  the  margin  or  across 
the  face  of  a  policy,  or  write  or  print  in  type  not  smaller  than 
long  primer,  upon  separate  slips  or  riders  to-be  attached  thereto, 
provisions  adding  to  or  modifying  those  contained  in  the 
standard  form,  and  all  such  slips,  riders  and  provisions  must  be 
signed  by  the  officers  or  agents  of  the  company  so  using  them. 

e.  Every  mutual  company  shall  cause  to  appear  in  the  body 
of  its  policy  the  total  amount  for  which  the  assured  may  be 
liable,  under  the  charter  of  said  company. 

/.  The  said  standard  form  of  policy  shall  be  plainly  printed, 
and  no  portion  thereof  shall  be  in  type  smaller  than  the  type 
used  in  printing  the  said  form  on  file  in  the  office  of  the  in- 
surance commissioner,  and  shall  be  as  follows,  to  wit : 

g.  Appraisers. —  No  provisions  of  this  act  shall  be  construed 
to  limit  insurance  companies  to  the  use  of  any  particular  size 
or  manner  of  folding  the  paper  upon  which  their  policies  may 
be  issued.  And  the  word  "  together  "  in  line  two  hundred  and 
fifty-nine,*  section  forty-three,  shall  not  be  construed  to  forbid 
the  making  of  estimates  by  either  of  the  appraisers  when  not  in. 
the  presence  of  the  other,  but  only  that  they  shall  come  together 
for  a  final  estimate  and  appraisal  of  the  loss  or  damage.  [As 
amd.  by  Public  Laws,  1901,  chap.  391,  §  4.] 

§  44.  Use  of  formB  other  than  standard,  unlawful. —  Any 
insurance  company  which  shall  cause  to  be  issued,  and  any  agent 
who  shall  make,  issue,  or  deliver  a  policy  of  fire  insurance  other 
than  the  standard  form  of  fire  insurance  policy,  in  wilful  viola- 
tion of  this  act,  shall  forfeit  for  each  offense  not  less  than  fifty 
nor  more  than  two  hundred  dollars;  but  such  policy  shall  never- 
theless be  binding  upon  the  company  issuing  the  same. 

§  105.  Insurance  by  individuals.—  No  action  shall  be  main- 
tained in  any  court  in  the  State  upon  any  policy  or  contract  of 
fire  insurance  issued  upon  any  property  situated  in  the  State 
by  any  company,  association,  partnership,  individual  or  indi- 
viduals that  have  not  been  authorized  by  the  Insurance  Com- 
missioner to  transact  such  insurance  business. 

§  106.  Limitation. — No  person  licensed  to  do  insurance  busi- 
ness under  this  act  shall  limit  the  term  within  which  any  suit 
shall  be  brought  against  such  person  to  a  period  less  than  one 
year  from  the  time  when  the  loss  insured  against  shall  accrue, 

*  See  line  88  in  form«  page  470. 
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or  to  less  than  six  months  from  any  time  at  which  a  plaintiff 
shall  take  a  nonsuit  to  an  action  begun  within  the  legal  time. 
§  114.  Penons  acting  as  adJTMten  contrary  to  this  act  guilty 
of  misdemeanor. —  Any  person  acting  as  adjuster  on  a  contract 
made  otherwise  than  authorized  by  the  laws  of  this  State,  or  by 
any  insurance  company  or  persons  not  regularly  licensed  to  do 
business  in  the  State,  or  who  shall  adjust  or  aid  in  the  adjust- 
ment, either  directly  or  indirectly,  of  a  loss  by  fire  on  property 
located  in  this  State,  incurred  on  a  contract  not  authorized  by 
the  laws  of  the  State,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  upon  conviction  be  fined  not  less  than  one  hundred 
dollars  or  more  than  five  hundred  dollars,  one-half  to  go  to  the 
sheriff  or  informant,  or  imprisoned  not  less  than  six  months  or 
more  than  two  years,  or  both,  in  the  discretion  of  the  court. 

HOBTH  BAKOTA. 
Sevised  Codes,  1899. 

§  4448.  Assignment  to  mortgagee;  insurance  of  mortgaged 
property.  —  When  a  mortgagor  of  property  effects  insurance  in 
his  own  name,  providing  that  the  loss  shall  be  payable  to  the 
mortgagee  or  assigns  a  policy  of  insurance  to  the  mortgagee, 
the  insurance  is  deemed  to  be  upon  the  interest  of  the  mort- 
gagor, who  does  not  cease  to  be  a  party  to  the  original  contract 
and  any  act  of  his  which  would  otherwise  avoid  the  insurance 
will  have  the  same  effect,  although  the  property  is  in  the  hands 
of  the  mortgagee. 

§  4449.  Some;  new  contract. —  If  an  insurer  assents  to  the 
transfer  of  an  insurance  from  a  mortgagor  to  a  mortgagee  and 
at  the  time  of  his  assent  imposes  further  obligations  on  the 
assignee,  making  a  new  contract  with  him,  the  acts  of  the  mort- 
gagor cannot  affect  his  right. 

§  4489.  Applied  only  to  interest. —  When  the  name  of  the 
person  intended  to  be  insured  is  specified  in  a  policy,  it  can  be 
applied  only  to  his  own  proper  interest. 

§  4490.  Insurance  by  trustee  or  agent. —  When  an  insurance 
is  made  by  an  agent  or  trustee,  the  fact  that  his  principal  or 
beneficiary  is  the  person  really  insured  may  be  indicated  by  de- 
scribing him  as  an  agent  or  trustee  or  by  other  general  words  in 
the  policy. 

§  4491.  Terms  govern  joint  or  common  interest. —  To  render 
an  insurance  effected  by  one  partner  or  part  owner,  applicable 
to  the  interest  of  his  copartners  or  of  other  part  owners,  it  is 
necessary  that  the  terms  of  the  policy  should  be  such  as  are 
applicable  to  the  joint  or  common  interest. 


572  FiBE  Insxtbakce. 


§  4492.  Only  penon  intended  may  oUdm  benefit. —  Wh^i 
the  description  of  the  insured  in  a  policy  is  so  general  that  it 
may  comprehend  any  person  or  any  class  of  persons,  he  only 
can  claim  the  benefit  of  the  policy  who  can  show  that  it  was 
intended  to  include  him. 

§  4493.  Benefit  of  any  owner.—  A  policy  may  be  so  framed 
that  it  will  inure  to  the  benefit  of  whomsoever  during  the  con- 
tinuance of  the  risk  may  become  the  owner  of  the  interest 
insured. 

§  4494.  Transfer  suspends. —  The  mere  transfer  of  a  thing 
insured  does  not  transfer  the  policy,  but  suspends  it  until  the 
same  person  becomes  owner  of  both  the  policy  and  the  thing 
insured. 

§  4495.  Claasifled. —  A  policy  is  either  open  or  valued. 

§  4496.  Open. — An  open  policy  is  one  in  which  the  value  of 
the  thing  insured  is  not  agreed  upon,  but  is  left  to  be  ascer- 
tained in  case  of  loss. 

§  4497.  Valued. —  A  valued  policy  is  one  which  expresses  on 
its  face  an  agreement  that  the  thing  insured  shall  be  valued  at 
a  specified  sum. 

§  4498.  Bnnning*—  A  running  policy  is  one  which  contem- 
plates successive  insurance  and  which  provides  that  the  object 
of  the  policy  may  be  from  time  to  time  defined,  especially  as  to 
the  subjects  of  insurance,  by  additional  statements  or  indorse- 
ments. 

§  4521.  When  insurer  liable. — An  insurer  is  liable  for  a  loss 
of  which  a  peril  insured  against  was  the  proximate  cause,  al- 
though a  peril  not  contemplated  by  the  contract  may  have  been 
a  remote  cause  of  the  loss;  but  he  is  not  liable  for  a  loss  of  which 
the  peril  insured  against  was  only  a  remote  cause. 

§  4522.  Liable  for  loss  in  rescuing. —  An  insurer  is  liable 
when  the  thing  insured  is  rescued  from  a  peril  insured  against 
that  would  otherwise  have  caused  a  loss,  if  in  the  course  of  such 
rescue  the  thing  is  exposed  to  peril,  not  insured  against,  which 
permanently  deprives  the  insured  of  its  possession  in  whole  or 
in  part;  or  when  a  loss  is  caused  by  efforts  to  rescue  the  thing 
insured  from  a  peril  insured  against. 

§  4523.  Hot  liable  for  a  peril  excepted. —  When  a  peril  is 
specially  excepted  in  a  contract  of  insurance,  a  loss  which  would 
not  have  occurred  but  for  such  peril  is  thereby  excepted,  al- 
though the  immediate  cause  of  the  loss  was  a  peril  which  was 
not  excepted. 

§  4524.  Willful  act  exonerates;  negligence  not. —  An  in- 
surer is  not  liable  for  a  loss  caused  by  the  willful  act  of  the 
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iiiBiired;  but  he  is  not  exonerated  by  the  negligence  of  the  in- 
sured or  of  his  agents  or  others. 

§  4525.  Votioe  of  loss  without  unneoeasary  delay. —  In  case 
of  loss  upon  an  insurance  against  fire  an  insurer  is  exonerated^ 
if  notice  thereof  is  not  given  to  him  by  some  person  insured, 
or  entitled  to  the  benefit  of  the  insurance  without  unnecessary 
delay. 

§  4526.  Only  best  proof  in  power  required. —  When  prelimi- 
nary proof  of  loss  is  required  by  a  policy  the  insured,  is  not 
bound  to  give  such  proof  as  would  be  necessary  in  a  court  of 
justice;  but  it  is  sufficient  for  him  to  give  the  best  evidence 
which  he  has  in  his  power  at  the  time. 

§  4527.  Defects  in,  how  waived. —  All  defects  in  a  notice  of 
loss  or  in  preliminary  proof  thereof  which  the  insured  might 
remedy  and  which  the  insurer  omits  to  specify  to  him  without 
unnecessary  delay  as  grounds  of  objection  are  waived. 

§  4528.  Delay  in,  how  waived. —  Delay  in  the  presentation 
to  an  insurer  of  notice  or  proof  of  loss  is  waived,  if  caused  by 
any  act  of  his,  or  if  he  omits  to  make  objections  promptly  and 
specifically  upon  that  ground. 

§  4529.  Tim«  in  which  to  make;  blanks  to  be  fiunished. — 
Upon  notice  of  loss  being  given  to  the  insurer  on  behalf  of  the 
insured  or  of  a  beneficiary  xmder  a  policy  of  life  insurance  the 
insured  shall  within  twenty  days  after  receipt  of  such  notice 
furnish  to  the  insured  or  beneficiary,  as  the  case  may  be,  a  blank 
form  of  proof  of  loss  and  the  insured  shall  have  sixty  days  after 
such  blank  form  is  furnished  in  which  to  make  such  proof  of 
loss;  •  •  •  If  the  insurer  shall  fail  to  furnish  such  blank 
form  of  proof  of  loss  within  the  time  aforesaid  he  shall  be 
deemed  to  have  waived  such  proof  and  any  agreement  made  to 
waive  the  provisions  of  this  section  is  void. 

§  4530.  Failure  to  furnish  certificate  of  another. —  If  a  policy 
requires  by  way  of  preliminary  proof  of  loss  the  certificate  or 
testimony  of  another  person  than  the  insured,  it  shall  be  suffi- 
cient for  the  insured  to  use  reasonable  diligence  to  procure  it 
and  in  case  of  the  refusal  of  such  person  to  give  it,  then  to  fur- 
nish reasonable  evidence  to  the  insurer  that  such  refusal  was 
not  induced  by  any  just  grounds  of  disbelief  in  the  facts  neces- 
sary to  be  certified. 

§  4532.  Contribution  of  insurers. —  In  case  of  double  insur- 
ance the  several  insurers  are  liable  to  pay  losses  thereon  as 
follows : 

1.  In  fire  insurance  each  insurer  must  contribute  ratably 
towards  the  loss  without  regard  to  the  dates  of  the  several 
policies.     ♦     ♦     ♦ 
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§  4607.  XeaAnre  o>f  mdemiiity. —  If  there  is  no  valuation  in 
the  policy,  the  measure  of  indemnity  in  an  insurance  against  fire 
is  the  full  amount  stated  in  the  policy;  but  the  eflfect  of  a  valua- 
tion in  a  policy  of  fire  insurance  is  the  same  as  in  a  policy  of 
marine  insurance. 

§  4608.  Standard  policy. —  No  fire  insurance  company,  cor- 
poration or  association^  their  officers  or  agents.,  shall  make,  issue, 
use,  or  deliver  for  use  any  fire  insurance  policy  or  renewal  of 
any  fire  policy  on  property  in  this  state  other  than  such  as  shall 
conform  in  all  particulars  as  to  blanks,  size  of  type,  context, 
provisions,  agreements  and  conditions  with  the  printed  form  of 
contract  or  policy  heretofore  filed  in  the  office  of  the  commia- 
sioner  of  insurance  as  a  standard  form  for  this  state  and  no 
other  or  different  provision,  agreement,  condition  or  clause  shall 
in  any  manner  be  made  a  part  of  such  contract  or  policy  or  be 
indorsed  thereon  or  delivered  therewith,  except  as  follows,  to  wit : 

1.  The  name  of  the  company,  its  location  and  place  of  busi- 
ness, the  date  of  its  incorporation  or  organization,  and  the  state 
or  country  under  which  the  same  is  organized,  the  amount  of 
paid  up  capital  stock,  whether  it  is  a  stock  or  mutual  company, 
the  names  of  its  officers,  the  number  and  date  of  the  policy;  and 
if  it  is  issued  through  a  manager  or  agent  of  the  company,  the 
words,  "  this  policy  shall  not  be  valid  until  countersigned  by  the 

duly  authorized  manager  or  agent  of  the  company  at ** 

may  be  printed  on  policies  issued  on  property  in  this  state. 

2.  Printed  or  written  forms  of  description  and  specifications 
or  schedules  of  the  property  covered  by  any  particular  policy 
and  any  other  matter  necessary  to  express  clearly  all  the  facts 
and  conditions  of  insurance  on  any  particular  risk,  which  facts 
or  conditions  shall  in  no  case  be  inconsistent  with  or  a  waiver 
of  any  of  the  provisions  or  conditions  of  the  standard  policy 
herein  provided  for,  may  be  written  upon  or  attached  or  ap- 
pended to  any  policy  issued  on  property  in  tliis  state. 

3.  A  company,  corporation  or  association  organized  or  incor- 
porated under  and  in  pursuance  of  the  laws  of  this  state  or  else- 
where, if  entitled  to  do  business  in  this  state,  may  with  the  ap- 
proval of  the  commissioner  of  insurance,  if  the  same  is  not  al- 
ready included  in  the  standard  form  as  filed  in  the  office  of  the 
commissioner  of  insurance,  print  on  its  policies  any  provision 
which  it  is  required  by  law  to  insert  therein,  if  such  provision 
is  not  in  conflict  with  the  laws  of  this  state  or  the  United  States, 
or  of  the  provisions  of  the  standard  form  provided  for  herein, 
but  said  provision  shall  be  printed  apart  from  the  other  pro- 
visions, agreements  or  conditions  of  the  policy  and  in  type  not 
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smaller  than  the  body  of  the  policy  and  under  a  separate  title, 
as  follows:  "Provisions  required  by  law  to  be  stated  in  this 
policy  "  and  be  a  part  of  said  policy. 

4.  There  may  be  indorsed  on  the  outside  of  any  policy  herein 
provided  for,  the  name,  with  the  words  "  agent  or  agents  "  and 
place  of  business,  of  any  insurance  agent  or  agent^  either  by 
writing,  printing,  stamping  or  otherwise. 

5.  When  two  or  more  companies,  each  having  previously  com- 
plied with  the  laws  of  this  state,  unite  to  issue  a  joint  policy, 
there  may  be  expressed  in  the  heading  of  such  policy  the  fact 
of  the  severalty  of  the  contract,  also  the  proportion  of  premiums 
to  be  paid  to  each  company  and  the  proportion  of  liability 
which  each  company  agrees  to  assume.  And  in  the  printed 
conditions  of  such  policy  the  necessary  change  may  be  made 
from  the  singular  to  the  plural  number,  when  reference  is  had 
to  the  companies  issuing  such  policies. 

§  4609.  ConstractioiL  of  standard  policy. —  Policies  of  insur- 
ance in  the  form  prescribed  by  the  last  section  shall  be  in  all 
respects  subject  to  the  same  rules  of  construction  as  to  their 
effect  or  the  waiver  of  any  of  their  provisions  as  if  the  form 
thereof  had  not  been  prescribed. 

OHIO. 

Bates'  Annotated  Statutes  (3d  Ed.),  1900,  Yolnine  2. 

§  3643.  Extent  of  liability  under  policy  of  insurance. — Any 

person,  company,  or  association  hereafter  insuring  any  building 
or  structure  against  loss  or  damage  by  fire  or  lightning,  by  a  re- 
newal of  a  policy  heretofore  issued,  or  otherwise,  shall  cause 
such  building  or  structure  to  be  examined  by  an  agent  of  the 
insurer,  and  a  full  description  thereof  to  be  made,  and  the  in- 
surable value  thereof  to  be  fixed  by  such  agent;  in  the  absence 
of  any  change  increasing  the  risk  without  the  consent  of  the 
insurers,  and  also  of  intentional  fraud  on  the  part  of  the  in- 
sured, in  case  of  total  loss,  the  whole  amount  mentioned  in  the 
policy  or  renewal  upon  which  the  insurers  receive  a  premium 
shall  be  paid,  and  in  case  of  a  partial  loss  the  full  amount  of  the 
partial  loss  shall  be  paid;  and  in  case  there  are  two  or  more 
policies  upon  the  property,  each  policy  shall  contribute  to  the 
payment  of  the  whole  or  the  partial  loss  in  proportion  to  the 
amount  of  insurance  mentioned  in  each  policy;  but  in  no  case 
shall  the  insurer  be  required  to  pay  more  than  the  amount  men- 
tioned in  its  policy. 
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ard  fire  insurance  policy  of  the  State  of  Pennflylvania/*  and  it 
shall  be  the  duty  of  the  insurance  commissioner  to  forward  to 
each  fire  ineurance  company  transacting  business  in  this  State 
a  certified  copy  of  such  form  of  policy  and  riders  thereto,  aa 
provided  for  in  the  second  and  third  sections  of  this  act. 

I.  The  name  of  the  company,  its  location  and  place  of  busi- 
ness, the  date  of  its  incorporation  or  organization,  whether  it  is 
a  stock  or  a  mutual  company,  the  names  of  its  officers,  the  num- 
ber and  date  of  the  policy,  and,  if  it  be  issued  through  a  man- 
ager or  agent,  the  words,  ^*  This  policy  shall  not  be  valid  until 
countersigned  by  the  duly  authorized  manager  or  agent  at 
y^  shall  be  printed  on  policies  issued  in  this  state. 

II.  Printed  or  written  forms  of  description,  and  specifications 
or  schedules  of  the  property  covered  by  any  particular  policy,  and 
any  other  matter  necessary  to  clearly  express  all  the  facts  and 
conditions  of  insurance  on  any  particular  risk  (which  facts  or 
conditions  shall  in  no  case  be  inconsistent  with,  or  a  waiver  of, 
any  of  the  provisions  or  conditions  of  the  standard  policy  herein 
provided  for),  may  be  written  upon,  or  attached  or  appended  to, 
any  policy  issued  on  property  in  this  state.  In  like  manner,  it 
shall  be  the  duty  of  the  insurance  commissioner  to  prepare  and 
file,  as  herein  provided,  a  standard  form  of  policy  or  contract  of 
insurance  to  be  used  for  perpetual  insurance,  by  such  com- 
panies as  are  authorized  by  law  to  issue  perpetual  policies,  and 
the  conditions  of  this  act,  as  to  a  standard  form  of  policy,  shall 
apply  thereto. 

III.  A  company,  corporation  or  association,  organized  or  in- 
corporated under  and  in  pursuance  of  the  laws  of  this  state  or 
elsewhere,  if  entitled  to  do  business  in  this  state,  may,  with 
the  approval  of  the  insurance  commissioner,  if  the  same  is  not 
included  in  the  standard  form  to  be  filed  as  aforesaid,  print  on 
its  policies  any  provision  which  it  is  by  law  required  to  insert 
therein,  if  such  provision  is  not  in  conflict  with  the  laws  of  this 
state  or  of  the  United  States,  or  of  the  provisions  of  the  standard 
form  herein  provided  for ;  but  said  provision  or  provisions  shall 
be  printed  apart  from  the  other  provisions,  agreements  or  con- 
ditions of  the  policy,  under  a  separate  title  as  follows :  "  Pro- 
visions required  by  law  to  be  stated  in  this  policy/' 

97.  All  polioies  issued  to  oonform  to  this  act.— On  and  after 
May  1,  1892,  no  fire  insurance  company,  corporation  or  associ- 
ation, their  oflBcers  or  agents,  shall  make,  issue,  use  or  deliver 
for  use,  any  fire  insurance  policy,  or  a  renewal  of  any  fire  policy, 
on  property  in  this  state,  other  than  suclr  as  shall  conform  in 
all  particulars  as  to  blanks,  context,  provisions,  agreements  and 
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conditions^  with  the  printed  form  of  contract  or  policy  on  file- 
in  the  insurance  department^  as  provided  for  in  the  first  section 
of  this  act,  and  no  other  or  different  provision,  agreement,  con- 
dition or  clause,  shall,  in  any  manner,  be  made  a  part  of  said 
contract  or  policy,  or  be  endorsed  thereon,  or  delivered  there- 
with, except  as  hereinbefore  provided  for. 

98.  Penalty  for  violation  of  act. —  Any  insurance  company,, 
its  officers  or  agents,  or  either  of  them,  violating  any  of  the  pro- 
visions of  this  act,  by  making,  issuing,  delivering  or  offering  to 
deliver,  any  policy  of  fire  insurance  on  property  in  this  state,  ex- 
cept as  hereinbefore  provided  for,  shall  be  guilty  of  a  misde- 
meanor. *  *  * ;  but  any  policy  so  made,  issued  and  delivered, 
shall,  notwithstanding,  be  binding  upon  the  company  issuing  the 
same :  Provided,  however.  That  nothing  in  this  act  shall  be  con- 
strued as  affecting  perpetual  insurance  now  in  force. 

99.  Furnishing^  of  notice  and  proofs  of  loss  by  lire. —  Here- 
after when  any  properjty  shall  be  destroyed  by  fire  in  this  com- 
monwealth, where  the  same  is  covered  by  policies  of  insurance, 
either  held  by  the  assured  or  an  assignee  of  the  same  as  col- 
lateral securitv,  the  conditions  of  insurance  as  to  the  notice  of 
loss,  and  the  furnishing  of  preliminary  proofs  shall  be  deemed 
to  have  been  complied  with,  if  the  assured  or  the  assignee,  or 
either  of  them,  shall  furnish  the  company,  at  its  general  office, 
or  to  the  agent  of  the  company  who  countersigned  the  policy  or 
policies  of  insurance,  the  notice  of  loss,  within  ten  days  from 
the  date  of  the  fire,  and  the  preliminary  proofs  within  twenty 
days  from  said  date:  Provided,  That  in  case  the  agent  wba 
countersigned  the  policy  or  policies  shall  have  been  removed, 
or  succeeded  by  some  other  agent  of  the  company,  after  such 
policy  was  written,  and  prior  to  the  date  of  the  fire,  then  the^ 
notice  and  preliminary  proofs  aforesaid  may  be  served  on  any 
other  agent  of  the  company  authorized  to  effect  contracts  of 
insurance  and  countersign  policies  of  any  such  insurance 
companies. 

BHODE  ISLAim. 

General  Laws,  1896,  Chapter  183. 

§  4.  The  standard  form  of  fire  insurance  policy  to  be  adhered 
to  excepting^  as  to. —  No  fire  insurance  company  shall  issue  fir& 
insurance  policies  on  property  in  this  state,  other  than  those  of 
the  standard  form  herein  set  forth,  except  as  follows,  to  wit : 

First.  Distingniishing  words  to  denote  oompany. —  A  company^ 
may  print  on  or  in  its  policies  its  name,  location,  and  date  of 
incorporation,  the  amount  of  its  paid-up  capital  stock,  the  names 
of  its  officers  and  agents,  the  number  and  date  of  the  policy,. 
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and,  if  it  is  iBsued  through  an  agent,  the  words,  '^Thia  policy 
shall  not  be  valid  until  countersigned  by  the  duly  authorized 
agent  of  the  company  at " 

Second.  Description  of  property  insured. —  A  company  may 
print  on  or  use  in  its  policies  printed  forms  of  description  and 
specification  of  the  property  insured. 

Third.  FroviBions  of  law. —  A  company  incorporated  or 
formed  in  this  state  may  print  in  its  policies  any  provisions 
which  it  is  authorized  or  required  by  law  to  insert  therein;  and 
any  company  not  incorporated  or  formed  in  this  state  may, 
with  the  approval  of  the  insurance  commissioner,  so  print  any 
provisions  required  by  its  charter  or  deed  of  settlement  or  by 
the  laws  of  its  own  state  or  country,  not  contrary  to  the  laws  of 
this  state:  Provided,  that  the  insurance  commissioner  shall  re- 
quire any  provision  which,  in  his  opinion,  modifies  the  contract 
of  insurance  in  such  a  way  as  to  aflfect  the  question  of  loss,  to  be 
appended  to  the  policy  by  a  slip  or  rider  a^  hereinafter  provided. 

FoortlL  Blanks  may  be  filled  by  print  or  writing. —  The 
blanks  in  said  standard  form  may  be  filled  in  print  or  writing. 

Fifth.  Words  to  denote  that  the  policy  is  of  standard  form. — 
A  company  may  print  upon  policies  issued  in  compliance  with 
the  preceding  provisions  of  this  section  the  words  "  Standard 
Fire  Insurance  Policy  of  the  State  of  Rhode  Island,"  and  may 
also  mention  the  names  of  other  states  known  to  have  adopted 
this  same  form. 

Sixth.  Modifications  of  the  standard  form,  how  to  be  stated. — 
A  company  may  write  upon  the  margin  or  across  the  face  of  a 
policy,  or  write,  or  print  in  type  not  smaller  than  long  primer  or 
ten-point  Roman,  upon  separate  slips  or  riders  to  be  attached 
thereto,  provisions  adding  to  or  modifying  those  contained  in 
the  standard  form;  and  all  such  slips,  riders  and  provisions 
must  be  signed  by  the  officers  or  agent  of  the  company  so  using 
them. 

§  5.  Standard  form,  how  to  be  printed  and  how  to  be  read. — > 
The  said  standard  form  of  policy  shall  be  plainly  printed,  and 
no  portion  thereof  shall  be  in  type  smaller  than  brevier  or 
eight-point  Roman,  and  shall  be  as  follows,  to  wit: 

(Here  follows  form,  see  page  474.) 

§  6.  Any  insurance  company  or  agent  who  shall  make,  is- 
sue, or  deliver  a  policy  of  fire-insurance  in  wilful  violation  of 
the  preceding  two  sections  or  any  part  thereof,  shall  forfeit 
for  each  offence  not  less  than  fifty  nor  more  than  two  hundred 
dollars;  but  such  policy  shall  nevertheless  be  binding  upon  the 
company  issuing  the  same. 
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SOTTTH  CABOLIVA. 
Code  of  Laws,  1902,  Volume  1. 

§  1816.  Amoimt  of  polioy  on  property,  values  to  be  stated; 
liability  of  oompany ;  eontribntive  insurance. —  No  fire  insur- 
ance company  or  individuals  writing  fire  insurance  policies^ 
doing  business  in  this  State,  shall  issue  policies  for  more  than 
the  value  to  be  stated  in  the  policy,  amount  of  the  value  of  the 
property  to  be  insured,  the  amount  of  insurance  to  be  fixed  by 
insurer  and  insured  at  or  before  the  time  of  issuing  said  policies, 
and  in  case  of  total  loss  by  fire,  the  insured  shall  be  entitled 
to  recover  the  full  amount  of  insurance  and  a  proportionate 
amount  in  case  of  partial  loss :  Provided,  Two  or  more  policies 
written  upon  the  same  property  shall  be  deemed  and  held  con- 
tributive  insurance;  and  if  the  aggregate  sum  of  all  such  insur- 
ance exceed  the  insurable  value  of  the  property,  as  agreed  by 
the  insurer  and  the  insured,  in  the  event  of  a  total  or  partial 
loss,  each  company  shall  be  liable  for  its  pro  rata  share  of  said 
insurance. 

§  1817.  limits  as  to  time  within  which  statements  in  appli- 
cation may  be  disputed. — No  statement  in  the  application  for 
insurance  shall  be  held  to  prevent  a  recovery  before  a  jury  on 
said  policy  in  case  of  partial  or  total  loss :  Provided,  after  the 
expiration  of  sixty  days,  the  insurer  shall  be  estopped  to  deny 
the  truth  of  the  statement  in  the  application  for  insurance, 
which  was  adopted  except  for  fraud  in  making  their  application 
for  insurance. 

§  1818.  Exceptions  as  to  personalty. — Nothing  in  sections 
1816  and  1817  shall  be  held  to  apply  to  insurance  on  chattel 
or  personal  property. 

SOTTTH  DAKOTA. 

Annotated  Statutes,  1901,  Volume  2. 

4025.  State  auditor  to  file  printed  form  of  blank;  uniform 
policy.* —  The  state  auditor  shall  prepare  and  file  in  his  office  on 
or  before  the  first  day  of  August,  eighteen  hundred  and  ninety- 
three,  a  printed  form  in  blank  of  a  contract  or  policy  of  fire 
insurance,  together  with  such  provisions,  agreements  or  con- 
ditions as  may  be  indorsed  thereon,  or  added  thereto,  and  form 
a  part  of  such  contract  or  policy  of  fire  insurance,  and  such 
forms  when  so  filed  shall  be  known  and  designated  as  the  South 
Dakota  Standard  Policy.  The  state  auditor  shall,  as  near  as 
the  same  can  be  made  applicable,  conform  to  the  type  and  form 

*  Form  changed  by  L.  1905,  ch.  126.    See  page  520a. 
38 
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of  the  New  York  Standard  Fire  Insurance  Policy,  so  called, 
and  known;  provided,  however,  that  five  days'  notice  of  can- 
cellation by  the  company  shall  be  given,  and  provided  that 
proof  of  loss  shall  be  made  within  sixty  days  after  a  fire. 

4028.*  TTniform  policy  to  take  effect,  when;  style  of  contract. 
—  On  and  after  the  first  day  of  October,  Anno  Domini  eighteen 
hundred  and  ninety-three,  no  fire  insurance  company,  corpo- 
ration or  association,  their  officers  or  agents,  shall  make,  issue, 
use,  or  deliver  for  use,  any  fire  insurance  policy  or  renewal  of 
any  fire  policy  on  property  in  this  state  other  than  such  as  shall 
conform  in  all  particulars  as  to  blanks,  size  of  type,  context, 
provisions,  agreements  and  conditions,  with  the  printed  form 
of  contract  or  policy  so  filed  in  the  office  of  the  state  auditor 
as  provided  for  in  the  first  section  of  this  act,  and  no  other  or 
different  provision,  agreement,  condition  or  clause  shall  in  any 
manner  be  made  a  part  of  such  contract  or  policy,  or  be  indorsed 
thereon  or  delivered  therewith  except  as  follows,  to  wit : 

1.  The  name  of  the  company,  its  location  and  place  of  busi- 
ness, the  date  of  its  incorporation  or  organization,  and  the  state 
or  country  under  which  the  same  is  organized,  the  amount  o^ 
paid-up  capital  stock,  the  names  of  its  officers,  the  number  and 
date  of  the  policy;  and  if  it  be  issued  through  a  manager  or 
agent  of  the  company,  the  words  "  this  policy  shall  not  be  valid 
until  countersigned  by  the  duly  authorized  manager  or  agent  of 

the  company  at ,"  may  be  printed  on  policies  issued 

on  property  in  this  state. 

2.  Printed  or  written  forms  of  description  and  specification 
or  schedules  of  the  property  covered  by  any  particular  policy, 
and  any  other  matter  necessary  to  clearly  express  all  the  facts 
and  conditions  of  insurance  of  any  particular  risk  (which  facts 
or  conditions  shall  in  no  case  be  inconsistent  with  or  a  waiver 
of  any  of  the  provisions  or  conditions  of  the  Standard  Policy 
herein  provided  for^  may  be  written  upon  or  attached  or  ap- 
pended to  any  policy  Issued  on  property  in  this  state. 

3.  There  may  be  indorsed  on  the  outside  of  any  policy  herein 
provided  for,  the  name  with  the  words  "  agent  or  agents  "  and 
place  of  business  of  any  insurance  agent  or  agents,  either  by 
printing,  writing,  stamping  or  otherwise. 

4.  Where  two  or  more  companies  (each  having  previously 
complied  with  the  laws  of  this  state)  unite  to  issue  a  joint 
policy,  there  may  be  expressed  in  the  heading  of  such  policy 
the  fact  of  the  severalty  of  the  contract;  also  the  proportion 
of  premiums  to  be  paid  each  company  and  proportion  of  lia- 
bility which  each  company  agrees  to  assume ;  and  in  the  printed 

•  This  section  superseded  or  repealed  and  new  form  prescribed  by 
L.  1905,  ch.  120.    See  page  520a. 
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conditions  of  such  policy  the  necessary  change  may  be  made 
from  the  singular  to  the  plural  number  when  reference  is  had 
to  the  companies  issuing  such  policies. 

5.  A  company  or  corporation  or  association^  organized  or 
incorporated  under  and  in  pursuance  of  the  laws  of  this  state 
or  elsewhere,  if  entitled  to  do  business  in  this  state,  may  with 
the  approval  of  the  state  auditor,  if  the  same  is  not  already 
included  in  the  standard  form  to  be  filed  in  the  office  of  said 
state  auditor,  as  provided  for  in  the  first  section  of  this  act, 
print  on  its  policies  any  provision  which  it  is  required  by  law 
to  insert  therein,  if  such  provision  is  not  in  conflict  with  the 
laws  of  this  state  or  the  United  States  or  of  the  provision  of 
the  standard  form  provided  for  herein,  but  said  provision  or 
provisions  shall  be  printed  apart  from  the  other  provisions, 
agreements  or  conditions  of  the  policy  and  in  type  not  smaller 
than  the  body  of  the  policy  and  under  a  separate  title  as  fol- 
lows: "Provisions  required  by  law  to  be  stated  in  this  policy,^^ 
and  be  a  part  of  said  policy. 

4029.  Penalty. — Any  insurance  company,  its  officers  or  agents, 
or  either  of  them  violating  any  provisions  of  this  act  by  making, 
issuing,  delivering  or  offering  to  deliver  any  policy  of  fire  insur- 
ance on  property  in  this  state,  except  as  hereinbefore  provided, 
shall  be  guilty  of  a  misdemeanor  *  *  *;  but  any  policy 
80  made,  issued  and  delivered,  shall  be  binding  upon  the  com- 
pany issuing  the  same,  and  such  company  shall  thereafter  be 
disqualified  from  doing  any  insurance  business  in  this  state. 

5290.  Ingnrance  of  mortgaged  property. —  Where  a  mort- 
gagor of  property  effects  insurance  in  his  own  name,  providing 
that  the  loss  shall  be  payable  to  the  mortgagee,  or  assigns  a 
policy  of  insurance  to  the  mortgagee,  the  insurance  is  deemed  to 
be  upon  the  interest  of  the  mortgagor,  who  does  not  cease  to 
be  a  party  to  the  original  contract,  and  any  act  of  his  which 
would  otherwise  void  the  insurance  will  have  the  same  effect,  al- 
though the  property  is  in  the  hands  of  the  mortgagee. 

5291.  lEortgaged  property;  new  oontraot. —  If  the  insurer 
assents  to  the  transfer  of  an  insurance  from  a  mortgagor  to  a 
mortgagee,  and,  at  the  time  of  his  assent,  imposes  further  obli- 
gations on  the  assignee,  making  a  new  contract  with  him,  the 
acts  of  the  mortgagor  cannot  a£ect  his  rights. 

5230.  Imnirance  by  trustee  or  agent. —  When  an  insurance 
is  made  by  an  agent  or  trustee,  the  fact  that  his  principal  or 
beneficiary  is  the  person  really  insured,  may  be  indicated  by  de- 
scribing him  as  an  agent  or  trustee,  or  by  other  general  words 
in  the  policy. 
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5337.  Valued  policy. —  A  valued  policy  is  one  which  expresses 
on  its  face  an  agreement  that  the  thing  insured  shall  be  valued  at 
a  specified  sum. 

5358.  Insurer  liable,  when. —  An  insurer  is  liable  for  a  loss 
of  which  a  peril  insured  against  was  the  proximate  cause;  al- 
though a  p^ril  not  contemplated  by  the  contract  may  have  been 
a  remote  cause  of  the  loss;  but  he  is  not  liable  for  a  loss  of  which 
the  peril  insured  against  was  only  a  remote  cause. 

5359.  Other  cases. — An  insurer  is  liable  where  the  thing  in- 
sured is  rescued  from  a  peril  insured  against,  that  would  other- 
wise have  caused  a  loss,  if  in  the  course  of  such  rescue  the  thing 
is  exposed  to  peril,  not  insured  against,  which  permanently  de- 
prives the  insured  of  its  possession,  in.  whole  or  in  part;  or  where 
a  loss  is  caused  by  efforts  to  rescue  the  thing  insured  from  a  peril 
insured  against 

5360.  Exception  includes  consequences. —  Where  a  peril  is 
specially  excepted  in  a  contract  of  insurance,  a  loss  which  would 
not  have  occurred  but  for  such  peril,  is  thereby  excepted;  al- 
though immediate  cause  of  the  loss  was  a  peril  which  was  not 
excepted. 

6361.  Acts  of  insured. —  An  insurer  is  not  liable  for  a  loss 
caused  bv  the  wilful  act  of  fhe  insured ;  but  he  is  not  exonerated 
by  the  negligence  of  the  insured,  or  of  his  agents  or  others. 

5362.  Notice  of  loss  given  without  unnecessary  delay. —  In 
case  of  loss  upon  an  insurance  against  fire,  an  insurer  is  exoner- 
ated,  if  notice  thereof  be  not  given  to  him  by  some  person  in- 
sured, or  entitled  to  the  benefit  of  the  insurance,  without  un- 
necessary delay. 

5363.  What  proof  required. — Where  preliminary  proof  of 
loss  is  required  by  a  policy,  the  insured  is  not  bound  to  give 
such  proof  as  would  be  necessary  in  a  court  of  justice;  but  it  is 
sufficient  for  him  to  give  the  best  evidence  which  he  has  in  his 
power  at  the  time. 

5364.  Waiver  of  defects. — All  defects  in  a  notice  of  loss^  or 
in  preliminary  proof  thereof,  which  the  insured  might  remedy, 
and  which  the  insurer  omits  to  specify  to  him,  without  unneces- 
sary delay,  as  grounds  of  objection,  are  waived. 

5365.  Waiver  of  delays. —  Delay  in  the  presentation  to  an  in- 
surer of  notice  or  proof  of  loss  is  waived,  if  caused  by  any  act  of 

.  his,  or  if  he  omits  to  make  objection  promptly  and  specifically 
upon  that  ground. 

5366.  Eeasonable  diligence. —  If  a  policy  requires,  by  way  of 
preliminary  proof  of  loss,  the  certificate  or  testimony  of  another 
person  than  the  insured,  it  is  sufficient  for  the  insured  to  use 
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reasonable  diHgence  to  procure  it,  and  in  case  of  the  refnaal 
of  such  person  to  give  it,  then  to  furnish  reasonable  evidence 
to  the  insurer  that  such  refusal  was  not  induced  by  any  just 
grounds  of  his  belief  in  the  facts  necessary  to  be  certified. 

5368.  Double  insurance;  order  of  liability. — [n  case  of 
double  insurance^  the  seyeral  insurers  are  liable  to  pay  losses 
thereon  as  follows: 

1.  In  fire  insurance,  each  insurer  must  contribute  ratably  to« 

ward  the  loss^  without  regard  to  the  dates  of  the  several  policies 

«     «     • 

• 

5443.  Measure  of  indemnity. —  If  t^ere  is  no  valuation  in 
the  policy,  the  measure  of  indemnity  in  an  insurance  against 
fire  is  the  full  amount  stated  in  the  policy ;  but  the  effect  of  a 
valuation  in  a  policy  of  fire  insurance  is  the  same  as  in  a  policy 
of  marine  insurance.     [L.  1903^  chap.  162.] 

§  1.  Amount  of  policy  on  buildings;  measure  of  damage. — 
Whenever  any  policy  of  insurance  shiQl  be  written  to  insure  any 
real  property  in  this  state  including  structures  on  land  owned 
by  another  than  the  insured,  against  loss  by  fire,  tornado  or  light- 
ning, and  that  property  insured  shall  be  wholly  destroyed,  with- 
out criminal  fault  on  the  part  of  the  insured  or  his  assigns,  the 
amount  of  the  insurance  written  in  such  policy  shall  be  taken 
conclusively  to  be  the  true  value  of  the  property  insured,  and  the 
true  amount  of  loss  and  measure  of  damages. 

§  2.  Application  of  act. —  This  act  shall  apply  to  all  policies 
of  insurance  hereafter  made  or  written  upon  real  property  in- 
cluding structures  situated  upon  land  owned  by  another  than  the 
insured  in  this  state,  and  also  to  the  renewals  which  shall  here- 
after be  made,  of  all  policies  heretofore  written  in  this  state, 
and  the  contracts  made  by  such  policies  and  renewals  shall  be 
construed  to  be  contracts  made  under  the  laws  of  this  state. 

§  3.  Attorney's  fees. —  The  court  upon  rendering  judgment 
against  an  insurance  company,  upon  any  such  policy  of  insur- 
ance, shall  allow  the  plaintiff  a  reasonable  sum  as  an  attorney's 
fee,  to  be  taxed  as  a  part  of  the  costs. 

TEITRESSEK 

Code,  1896. 

3333.  Adjustment  of  loss  or  damage. —  In  case  of  loss  or  dam- 
age after  the  insurance  is  effected,  it  shall  be  lawful  for  such 
loss  or  damage  to  be  adjusted  and  paid  in  the  manner  and  by 
the  means  usual  with  insurers  and  the  assured  for  so  doing. 
No  penalty  whatever  shall  be  incurred  by  any  inspector  or 
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adjuster,  or  other  person,  for  participating  bona  fide  in  these 
transactions. 

3339.  Notice;  publication,  when. — (Notice  of  loss  under  any 
policy  contemplated  under  this  article  shall  be  mailed  by  regis- 
tered letter  to  home  oflfice  of  company  in  which  loss  occurs,  and 
in  case  said  company  fails  to  designate  its  attorney,  upon  whom 
service  shall  be  perfected  in  case  suit  on  said  loss  is  brought 
within  ten  days  after  reception  of  said  registered  letter,  then 
service  shall  be  perfected  on  said  company  by  publication,  as 
prescribed  by  the  general  laws  of  the  state,  when  service  by 
publication  is  necessary,  and  said  company  shall  file  with  the 
insurance  commissioner  an  agreement  to  abide  by  and  accept 
said  service  as  final  before  being  allowed  to  place  a  policy  in 
this  state. 

Acti  of  IMS,  Ckapter  107. 

g  1^  *  •  *  *  Valued  policy. —  That  insurance  companies 
shall  pay  their  policy-holders  the  full  amount  of  loss  sustained 
upon  property  issued  by  them :  Provided,  Said  amount  of  loss 
does  not  exceed  the  amount  of  insurance  expressed  in  the  policy, 
and  that  all  stipulations  in  such  policies  to  the  contrary  are, 
and  shall  be,  null  and  void.  Provided,  however.  That  insurance 
policies  issued  upon  cotton  in  bales  shall  not  be  subject  to  the 
provisions  of  this  act. 

Preceding  act  was  amended  by  L.  1008,  ohap.  689,  as  follows: 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Tennessee:  That  an  Act  entitled  "An  Act  to  compel  insur- 
ance companies  to  pay  the  full  amount  of  the  loss  sustained 
upon  property  covered  by  policies  of  insurance  up  to  the  amount 
expressed  in  the  policies  notwithstanding  any  stipulation  in  such 
policies  to  the  contrary,'*  being  chapter  107  of  the  Acts  of  the 
General  Assembly  of  the  State  of  Tennessee  for  the  year  1893 
be,  and  the  same  is  hereby  amended  by  adding  at  the  end  of  the 
first  section  of  said  Act,  the  following : 

"Provided,  however.  That  a  three-quarter  value  limit  clause 
may  be  applied  to  a  policy  of  insurance  if  it  is  left  optional  with 
the  insured  whether  he  will  accept  said  clause  or  not,  and  said 
option  is,  in  fact,  given  him,  and  when  accepted  by  the  policy 
holder  it  shall  be  a  valid  contract  between  the  company  and  the 
policy  holder  provided  however,  that  said  clause  shall  be  abso- 
lutely void  even  if  accepted  by  the  policy  holder  except  under 
the  following  conditions,  to-wit: 
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'^  1.  Said  three-fourths  clause  shall  be  printed  in  bold  type 
across  the  face  of  the  policy  or  on  a  separate  form  as  a  special 
agreement^  this  separate  form  to  be  also  printed  in  clear  type  of 
reasonable  size^  and  it  shall  provide  therein  in  event  of  loss^  if  it 
appears  that  there  is  an  access  in  the  face  of  the  policy  over  and 
above  seventy-five  per  cent  (75%)  of  the  cash  value  of  the  prop- 
erty insured^  that  the  company  shall  return  to  the  assured  all 
premiums  that  have  been  paid  on  such  excess,  and  it  shall  also 
be  a  condition  precedent  to  the  validity  of  said  three-fourths  value 
limit  clause  that  the  insurance  company  has  given  to  the  insured 
accepting  such  a  clause  upon  any  policy,  not  less  than  twenty-five 
per  cent  (25%)  reduction  from  the  present  basis  rate  as  shown 
by  the  rate  sheets  in  the  office  of  the  Insurance  Commissioner, 
and,  if  the  basis  rate  should  be  lowered,  then  said  reduction  of 
not  less  than  twenty-five  per  cent  shall  be  given  from  such  low- 
ered basis  rate,  but,  if  in  any  case,  the  basis  rate  be  raised  from 
the  present  existing  rate,  said  three-fourth  clause  even  if  applied 
with  the  consent  of  the  assured,  and  said  reduction  is  given,  it 
shall  be  absolutely  null  and  void  as  to  said  policy. 

"  Provided  also,  A  co-insurance  clause  in  a  policy,  or  attached 
in  the  form  of  a  rider,  shall  be  valid  if  printed  in  clear  bold 
type  either  across  the  face  of  the  policy  or  on  said  rider,  and 
accepted  by  the  insured  after  the  option  to  accept  same  or  reject 
same  has  been  given  him,  provided,  that,  if  said  co-insurance 
clause  is  accepted  by  the  policy  holder  it  shall  be  a  condition 
precedent  to  its  validity  that  the  assured  has  been  allowed  a  re- 
duction from  the  present  basis  rate,  as  shown  by  rate  sheet  now 
on  file  in  the  Office  of  the  Insurance  Commissioner  of  not  less 
than  five  per  cent,  on  seventy  per  cent,  co-insurance  clause,  not 
less  than  ten  per  cent,  on  an  eighty  per  cent,  co-insurance  clause, 
and  not  less  than  fifteen  per  cent,  on  a  ninety  per  cent,  co-insur- 
ance clause,  and  if  the  present  basis  rate  is  lowered  the  insured 
shall  receive  the  benefit  of  the  same  reduction  upon  the  lowered 
rate,  but  if  the  basis  rate  is  raised  in  any  case,  said  co-insurance 
clause  shall  be  void,  as  to  said  policy  although  the  insured  has 
received  the  benefit  of  the  reduced  rate ; 

''  Provided  further.  That  said  co-insurance  clause  shall  apply 
only  to  cities  and  towns  in  this  State  having  a  population  of  more 
than  15,000  by  the  census  of  1900  or  any  suteequent  Federal 
census. 

"  §  2.  Be  H  further  enacted,  That  this  Act  take  effect  from 
and  after  its  passage,  the  public  welfare  requiring  it.'' 
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Acts  of  Tennessee,  1901,  Chapter  141. 

§  1.  Eailnie  to  pay  loss. —  That  the  several  insurance  com- 
panies of  this  State^  and  foreign  insurance  companies  and  other 
corporations^  firms  or  persons  doing  an  insurance  business  in 
this  State,  in  all  cases  when  a  loss  occurs  and  they  refuse  to  pay 
the  same  within  sixty  days  after  a  demand  shall  have  been 
made  by  the  holder  of  said  policy  on  which  said  loss  occurred, 
shall  be  liable  to  pay  the  holder  of  said  policy,  in  addition  to 
the  loss  and  interest  thereon,  a  sum  not  exceeding  twenty-five 
per  cent  on  the  liability  for  said  loss;  *  Provided,  That  it  shall 
be  made  to  appear  to  the  court  or  jury  trying  the  case  that  the 
refusal  to  pay  said  loss  was  not  in  good  faith,  and  that  such 
failure  to  pay  inflicted  additional  expense,  loss  or  injury  upon 
the  holder  of  said  policy;  and,  provided,  further,  that  such 
additional  liability  within  the  limit  prescribed  shall,  in  the  dis- 
cretion of  the  court  or  jury  trying  the  case,  be  measured  by  the 
additional  expense,  loss  and  injury  thus  entailed. 

§  2.  Penalty  on  policy  holders  when  suits  on  policies  not 
brought  in  good  faith. —  «  «  «  That  in  the  event  it  shall 
be  made  to  appear  to  the  court  or  jury  trying  the  cause  that 
the  action  of  said  policy  holder  in  bringing  said  suit  was  not  in 
good  faith,  and  recovery  under  said  policy  shall  not  be  had, 
said  policy  holder  shall  be  liable  to  such  insurance  companies, 
corporations,  firms  or  persons  in  a  sum  not  exceeding  twenty- 
five  per  cent  of  the  amount  of  the  loss  claimed  under  said  policy; 
Provided,  that  such  liability,  within  the  limits  prescribed  shall, 
in  the  discretion  of  the  court  or  jury  trying  the  cause,  be  meas- 
ured by  the  additional  expense,  loss  or  injury  inflicted  upon 
said  insurance  companies,  corporations,  firms  or  persons  by  rea^ 
son  of  said  suit. 

TEXAS. 
Sayles'  Texas  Civil  Statutes,  1897,  Volume  2. 

Art.  3089.  Bolicy  shall  be  considered  a  liquidated  demand. — 

A  fire  insurance  policy,  in  case  of  a  total  loss  by  fire  of  property 
insured  shall  be  held  and  considered  to  be  a  liquidated 
demand  against  the  company  for  the  full  amount  of  such  policy; 
provided,  that  the  provisions  of  this  article  shall  not  apply  to 
personal  property. 

*  It  is  doubtful  whether  this  penalty  is  constitutional  and  valid.    See 
"  Payment  of  Loss/'  Rule  14,  note,  p.  366. 
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Art.  3096CC.  That  any  provision  in  any  contract  or  policy 
of  insurance  issued  or  contracted  for  in  this  State,  which  pro- 
vides that  the  same  shall  be  void,  or  voidable,  if  any  misrepre- 
sentations of  false  statements  be  made  in  proofs  of  loss  or  of 
death,  as  the  case  may  be,  shall  be  of  no  effect,  and  shall  not 
constitute  any  defense  to  any  suit  brought  upon  such  contract 
or  policy,  unless  it  be  shown  upon  the  trial  of  such  suit  that 
the  false  statement  made  in  such  proofs  of  loss  or  death  was 
fraudulently  made,  and  misrepresented  a  fact  material  to  the 
question  of  the  liability  of  the  insurance  company  upon  the 
contract  of  insurance  sued  on,  and  that  the  insurance  company 
was  thereby  misled  and  caused  to  waive  or  lose  some  valid 
defense  to  tiie  policy.     (In  effect  July  1, 1903.) 

VEBXOHT. 

Statutes,   1894. 

§  4214.  Policy  not  to  limit  time  of  action  to  leas  than  one 
year;  exceptions. —  No  policy  of  fire,  life  or  accident  insurance 
issued  or  delivered  in  this  state  by  an  insurance  company  doing 
business  therein  shall  contain  a  condition  or  clause  limiting  the 
time  of  commencement  of  an  action  on  such  policy  to  a  period 
less  than  twelve  months  from  the  occurrence  of  the  loss,  nor  a 
condition  or  clause  making  an  award  by  appraisers,  fixing  the 
amount  of  the  loss  of  the  insured  or  beneficiary  under  such 
policy,  a  condition  precedent  to  the  bringing  or  maintenance 
of  an  action  on  such  policy;  and  any  such  clauses  or  condition 
shall  be  null  and  void.  This  section  so  far  as  it  relates  to  a 
limitation  of  time  for  the  commencement  of  such  action,  shall 
not  apply  to  policies  issued  by  a  domestic  mutual  fire  insurance 
company,  the  charter  of  which  provides  a  limitation  of  time 
for  bringing  actions  upon  the  policies  issued  thereby.  (As 
amended  by  Laws  of  1898,  No.  80.) 

Laws  of  1898,  No.  79. 

§  1.  Seporti  of  fire  losses. —  It  shall  be  the  duty  of  every  fire 
insurance  company  or  association  transacting  business  in  this 
state  to  report  to  the  insurance  commissioners,  within  ten  days 
after  the  adjustment  of  every  loss,  the  amount  of  all  policies 
issued  by  said  company  on  the  property  destroyed  or  damaged, 
the  amount  paid  or  payable  on  account  of  such  loss,  and  such 
other  information  relating  to  the  matter  as  the  insurance  com- 
missioners may  require. 
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VIBOnnA. 
1  Virginia  Code,  1904. 

§  1277a.  Infiiren  after  notice  of  Ion  and  application  in  writ- 
ing to  deliver  to  the  insured  forms  for  preliminary  proof. — 

Whenever  any  loss  or  damage  is  sustained  by  reason  of  any 
peril  insured  against  and  notice  thereof  has  been  given  to  the 
insurer  or  any  agent  of  such  insurer,  then  upon  the  written 
application  made  to  the  insurer  or  any  agent  of  such  insurer 
by  the  insured  or  the  person  to  whom  the  insurance  money  is 
payable  under  the  policy  or  other  contract  of  insurance,  it  shall 
be  the  duty  of  such  insurer  within  ten  days  after  the  said  appli- 
cation shall  have  been  made  to  the  said  insurer  or  agent  to  de- 
liver to  the  insured  or  to  the  person  to  whom  the  insurance 
money  is  payable  under  the  policy  or  other  contract  of  insurance 
forms  for  such  preliminary  proof  of  such  loss  or  damage  as  may 
be  properly  required  under  the  policy  or  other  contract  of  insur- 
ance; and  unless  such  forms  shall  be  so  delivered  it  shall  not  be 
necessary  for  the  insured  or  any  person  to  whom  the  insurance 
money  is  payable  as  aforesaid  to  furnish  the  insurer  with  any 
preliminary  proof  whatever  of  such  loss  or  damage,  anything  in 
the  policy  or  other  contract  of  insurance  to  the  contrary  not- 
withstanding; and  the  failure  or  refusal  of  such  insurer  or 
agent  of  such  insurer  to  so  deliver  said  forms  within  said  ten 
days  shall  be  deemed  a  waiver  of  any  condition,  stipulation,  or 
provision  in  the  policy  or  other  contract  of  insurance  requiring 
such  preliminary  proof.  Such  written  application  and  such 
delivery  of  forms  may  be  made  through  the  mail  as  well  as 
otherwise;  provided,  that  if  made  through  the  mail  it  shall  be 
registered  according  to  the  laws  of  the  United  States. 

§  1277b.  Qnalifications  of  arbitrators  and  umpires  to  asoer* 
tain  losses  under  policies  of  insurance. —  The   arbitrators   and 

umpire  selected  to  ascertain  the  loss  Bustained  by  any  claimant  upon 
any  policy  of  insurance  on  any  property  in  the  state  of  Virginia,  shall 
be  citizens  and  actual  residents  of  the  state  of  Virginia.  Said  arbi- 
trators and  umpire,  before  acting  as  such,  shall  take  an  oath  to  faith- 
fully discharge  their  duties  and  that  they  are  not  in  any  manner  in  the 
employment  of  any  insurance  company. 

§  1277c.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  That  in 
all  cases  where  policies  of  insurance  have  been  issued  or  are  hereafter 
issued  by  fire  insurance  companies  doing  business  in  this  State  contain 
a  provision  or  provisions  providing  that  in  case  of  loss  bv  fire  or  other- 
wise less  than  the  amount  stated  on  the  face  of  the  policy  upon  which 
the  premium  is  paid  or  only  a  certain  proportion  of  the  value  of  the 
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property  at  the  time  of  the  loss,  shall  be  paid  under  the  proviBions  of 
said  policy,  and  the  amount  ascertained  to  be  due,  in  accordance  with 
the  provisions  of  the  policy  after  the  loss  occurs,  shall  be  less  than  the 
amount  upon  which  the  premium  was  paid,  it  shall  be  the  duty  of  the 
company  that  issued  said  policy  to  refund  to,  and  said  company  is 
hereby  required  to  refund  to  the  policy  holder  or  holders  the  premium 
paid  on  the  amount  which  constitutes  the  difference  between  the  amount 
stated  in  the  policy  upon  which  the  premium  was  paid  and  the  amount 
paid  thereunder,  with  interest  thereon  from  the  time  of  payment  of  such 
premium.  But  this  act  shall  not  apply  to  cases  in  which  there  is  a 
partial  loss  by  fire  and  the  policy  is  continued  in  force  as  to  the  residue 
of  the  amount  named  in  the  policy. 

2.  When  several  policies  are  issued  by  different  companies  on  the 
same  property,  the  amount  of  premium  required  to  be  refunded  under 
this  act  shall  be  apportioned  and  may  be  recovered  from  the  several 
companies  in  proportion  to  the  several  amounts  of  said  policies. 

3.  The  amounts  required  to  be  refunded  by  fire  insurance  companies 
under  this  act  may  be  recovered  by  the  policy  holder  or  holders  in  the 
same  manner  and  by  the  same  proceedings  as  are  now  provided  by  law 
for  the  recovery  of  the  amount  ascertained  to  be  due  under  the  policy. 

Acts  of  189&~1900,  Chapter  584. 

1.  *  *  *  Arbitrators'  and  umpire's  qnalifloations. —  That 
the  arbitrators  and  umpire  selected  to  ascertain  the  loss  sus- 
tained by  any  claimant  upon  any  policy  of  insurance  on  any 
property  in  the  state  of  Virginia,  shall  be  citizens  and  actual 
residents  of  the  state  of  Virginia. 

2.  *  *  *  Oath. —  That  said  arbitrators  and  umpire, 
before  acting  as  such,  shall  take  an  oath  to  faithfully  discharge 
their  duties  and  that  they  are  not  in  any  manner  in  the  employ- 
ment of  any  insurance  company. 

WASHnrOTOH. 

Laws  of  1897,  Chapter  LZV. 

§  6.  Valued  policy  law;  face  of  policy  to  be  paid,  when; 
option  to  replace,  eto. —  Whenever  any  policy  of  insurance 
shall  be  hereafter  written  or  renewed  insuring  real  property, 
or  any  building  or  structure  erected  thereon  or  wholly  con- 
nected therewith,  and  the  property  insured  shall  be  wholly 
destroyed,  without  criminal  fault  on  the  part  of  the  insured, 
or  his  assigns,  the  amount  of  insurance  written  in  such  pol- 
icy shall  be  taken  conclusively  to  be  the  true  value  of  the 
property  when  insured,  and  the  true  amount  of  the  loss  and 
measure  of  damages  when  destroyed.  In  case  there  is  a  par- 
tial destruction  of  the  property  insured,  no  greater  amount 
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shall  be  collected  than  the  injury  gtistained:  Provided,  That 
the  insurer  shall  have  the  option  to  repair^  rebuild  or  replace  the 
property  lost  or  damaged  with  other  of  like  kind  and  quality  if 
he  gives  notice  of  his  intention  so  to  do  within  twenty  days  after 
the  receipt  of  notice  of  loss :  Provided,  Such  insurer  shall,  within 
thirty  days  from  the  receipt  of  notice  above,  commence  such  re- 
building or  replacing  and  shall  diligently  prosecute  the  same  to 
completion,  and  shall  pay  to  the  insured  the  reasonable  rental 
value  of  the  premises,  with  the  buildings  thereon,  from  the  date 
of  loss  to  the  date  of  such  completion.  [As  amended  by  Laws  of 
1899,  Chapter  CXLV,  Section  2.] 

Code,  1896. 

2753.  TTneamed  premiuins. —  In  the  event  of  the  total  de- 
struction on  any  insured  building,  on  which  the  amount  of  the 
appraised  or  agreed  loss  shall  be  less  than  the  total  amount  in- 
sured thereon,  the  insurance  company  or  companies  shall  return, 
to  the  insured  the  unearned  premium  for  the  excess  of  insur- 
ance over  the  appraised  or  agreed  loss,  to  be  paid  at  the  same 
time  and  in  the  same  manner  as  the  loss  shall  be  paid. 

WEST  YXBOIHIA. 

Code,  1899,  Chapter  34. 

18a.  liability  of  fire  inioranoe  compaiiiet  in  ease  of  Iom  Ivj 
fire. — All  fire  insurance  companies  doing  business  in  this  State 
shall  be  liable,  in  case  of  total  loss  by  fire  or  otherwise,  as  stated 
in  the  policy  on  any  real  estate  insured,  for  the  whole  amount  of 
insurance  stated  in  the  policy  of  insurance  upon  said  real  estate; 
and  in  case  of  partial  loss  by  fire  or  otherwise^  as  aforesaid,  of 
the  real  estate  insured,  the  basis  upon  which  said  loss  shall  be 
computed,  shall  be  the  amount  stated  in  the  policy  of  insurance 
effected  upon  said  real  estate,  and  the  insured  shall  have  the 
right  to  enforce  his  claim  for  said  loss  in  any  court  having  ju- 
risdiction. 

WISCOHSIV. 

1  Sanborn  and  Berryman's  8tatutes»  1888. 

§  1941-^.  Preparation  of  standard  form. —  The  commis- 
sioner of  insurance  shall  prepare  and  file  in  his  office  immedi- 
ately after  these  statutes  take  effect  a  printed  form  in  blank  of 
a  policy  of  fire  insurance  containing  the  provisions,  agreements 
and  conditions  specified  in  the  following  sections,  omitting  sec- 
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tion  numbers  from  the  printed  policy;  and  such  form  shall  be 
known  as  the  Wisconsin  Standard  Fire  Insurance  Policy.  (Here 
follows  the  form.    See  page  487.) 

§  1941-64.  Applicable  to  what  oompaniei;  yariationSy  form 
of. —  No  fire  insurance  company,  corporation  or  association, 
except  township  mutual  insurance  companies,  their  officers  or 
agents,  shall  make,  issue,  use  or  deliver  for  use  any  fire  insur- 
ance policy  on  property  in  this  state,  other  than  such  as  shall 
conform  in  all  particulars  as  to  blanks,  size  of  type,  context, 
provisions,  agreements  and  conditions  with  the  printed  form  of 
contract  or  policy  so  filed  in  the  office  of  the  commissioner  of 
insurance  as  provided  for  in  sections  1941-42  to  1941-63,  and 
no  other  or  different  provision,  agreement,  condition  or  clause 
shall  in  any  manner  be  made  a  part  of  said  contract  or  policy, 
or  be  endorsed  thereon  or  delivered  therewith,  except  as  foUoWs, 
to  wit: 

1.  The  name  of  the  company,  its  location  or  place  of  business, 
the  date  of  its  incorporation  or  organization  and  the  state  or 
country  under  which  the  same  is  organized,  the  amount  of 
paid-up  capital  stock,  whether  it  is  a  stock  or  mutual  company, 
the  names  of  its  officers,  the  number  and  date  of  the  policy,  and, 
if  it  be  issued  through  a  manager  or  agent  of  the  company,  the 
words,  "This  policy  shall  not  be  valid  until  countersigned  by 
the  d\ily  authorized  manager  or  agent  of  the  company  at  ,'' 
may  be  printed  on  policies  issued  on  property  in  this  state.  "All 
policies  shall  be  countersigned  by  an  individual  agent.^'  [As 
amended  by  Laws  of  1905,  Chapter  102.] 

2.  Printed  or  written  forms  of  description  and  specification 
or  schedules  of  the  property  covered  by  any  particular  policy, 
and  any  other  matter  necessary  to  clearly  express  all  the  facta 
and  conditions  of  insurance  on  any  particular  risk  (which  facts 
or  conditions  shall  in  no  case  be  inconsistent  with  or  a  waiver 
of  any  of  the  provisions  or  conditions  of  the  standard  policy 
herein  provided  for)  may  be  written  upon  or  attached  or  ap- 
pended to  any  policy  issued  on  property  in  this  state. 

3.  A  company,  corporation  or  association  organized  or  incor- 
porated under  and  in  pursuance  of  the  laws  of  this  state,  or 
elsewhere  if  entitled  to  do  business  in  this  state,  may,  with  the 
approval  of  the  commissioner  of  insurance,  if  the  same  is  not 
already  included  in  the  standard  form  as  provided  for  in  said 
sections,  print  on  its  policies  any  provision  which  it  is  required 
by  law  to  insert  therein,  if  such  provision  be  not  in  conflict  with 
the  laws  of  this  state  or  of  the  United  States,  or  of  the  pro- 
visions of  the  standard  form  provided  for  herein,  but  any  such 
provision  shall  be  printed  apart  from  the  other  provisions,  agree- 
ments or  conditions  of  the  policy,  and  in  type  not  smaller  than 
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the  body  of  the  policy,  and  under  separate  titles  as  follows  r 
"  Provisions  required  by  law  to  be  stated  in  this  policy,"  and  be 
a  part  of  said  policy. 

4.  There  may  be  indorsed  on  the  outside  of  any  policy  herein 
provided  for  the  name,  with  the  word  "agent"  or  "agents," 
and  place  of  business  of  any  insurance  agent  or  agents,  either 
by  writing,  printing,  stamping  or  otherwise. 

6.  Where  two  or  more  companies  (each  having  previously 
complied  with  the  laws  of  this  state)  unite  to  issue  a  joint  policy 
there  may  be  expressed  in  the  heading  of  such  policy  the  fact 
of  the  severalty  of  the  contract;  also  the  proportion  of  premium 
to  be  paid  to  each  company  and  the  proportion  of  liability  which 
each  company  agrees  to  assume.  And  in  the  printed  conditions 
of  such  policy  the  necessary  change  may  be  made  from  the 
singular  to  the  plural  number  when  reference  is  had  to  the  com- 
panies issuing  such  policy. 

§  1943.  Statement  as  to  value  of  realty. —  Whenever  any 
policy  of  insurance  shall  be  written  to  insure  real  property  and 
the  property  insured  shall  be  wholly  destroyed,  without  criminal 
fault  on  the  part  of  the  insured,  or  his  assigns,  the  amount  of 
the  insurance  written  in  such  policy  shall  be  taken  conclusively 
to  be  the  true  value  of  the  property  destroyed  when  insured 
and  the  true  amount  of  loss  and  measure  of  damages  when 
destroyed. 

§  194:3a«  Co-insurance  clauses. —  No  fire  insurance  company 
doing  business  in  this  state  shall  issue  any  policy  containing 
any  provision  limiting  the  amount  to  be  paid  in  case  of  loss 
below  the  actual  cash  value  of  the  property,  if  within  the 
amount  of  the  insurance  for  which  premium  is  paid,  and  no 
such  company  shall  require  the  use  of  any  so-called  co-insur- 
ance clause  or  rider  to  be  attached  or  made  a  part  of  any  policy 
except  at  the  option  of  the  insured,  and  every  such  company 
shall  give  to  every  applicant  for  insurance  the  rate  of  premium 
demanded  with  and  without  such  clause  or  rider.  The  com- 
missioner of  insurance,  upon  evidence  furnished  to  him  that  any 
such  company  has  failed  when  requested  to  furnish  any  appli- 
cant for  .insurance  such  separate  rates,  shall  forthwith  revoke 
the  license  of  said  company  and  all  its  agents.  If  any  company 
which  violates  any  provision  of  this  section  is  incorporated 
under  the  laws  of  this  state  such  violation  shall  be  cause  for 
forfeiting  its  charter,  and  the  attorney-general  shall  institute 
proceedings  to  have  such  forfeiture  declared. 

§  1945d.  Magistrate's  certificate  of  loss. —  Whenever  any 
policy  insuring  property  against  damage  or  loss  from  any  cause 
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shall  require  the  insured^  in  case  of  loss  or  damage  to  the 
insured  property,  to  furnish  the  insurer  a  certificate  or  state- 
ment of  a  magistrate  or  notary  public  concerning  the  property 
insured  or  the  loss  or  damage  thereto,  it  shall  be  a  compliance 
with  any  such  provision  to  furnish  a  certificate  or  statement,, 
conforming  to  the  requirements  of  the  policy  in  other  respects,, 
of  any  magistrate  or  notary  public  residing  in  the  county  where- 
the  loss  or  damage  occurred,  who  shall  not  be  interested  in  the 
claim  or  related  to  the  insured. 
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PAOS. 

Action,  parties  to,  California  statute 528 

and  see  **  Parties;"  ''  Payment  of  the  Loss;"  *'  Pleading.' 


If 


Adjuster  and  Adjustment  • 45 

Adjuster,  authority  of 45,  402 

'  power  limited,  cannot  delegate  46 

apparent  scope  of  authority 47 

necessary  incidents  of  his  power 47 

notice  of  limitation  upon  his  authority 48 

authority,  how  established  49 

authority  of,  as  to  proof  of  loss 226 

authority  of,  as  affecting  option,  to  take  at  appraised  Tahie. . .  292 

power  of,  in  exercising  options  of  company 296 

policy,  limitations  of  authority,  no  application  to 441 

authority  of,  as  affecting  waiver 442 

judged  by  what  he  does  ', 443 

cannot  treat  policy  as  both  void  and  valid 443 

nonwaiver  agreements  272b^  443  445 

may  assert  invalidity  and  suggest  proofs 446 

Alabama  statute   -. 521 

Georgia  statute  634,  535 

Minnesota  statute  555 

Mississippi  statute   556 

Missouri  statute    561 

North  Carolina  statute  571 

and  see  *'  Waiver." 

Adjustment,  parties  to  17 

subject  to  terms  of  policy 48 

does  not  necessarily  include  promise  to  pay 49 

effect  of  performance  50 

effect  of  fraud  or  misrepresentation  50 

effect  of  receipt  in  full 51 

with  assignee  holding  policy  as  security  51 

agreement  to  take  less  than  due 52 

and  promise  to  pay  as  estoppel  62 

effect  of  offer  in  compromise  52 

ignorance  and  misrepresentation  as  to  law,  mistake  of  fact. ...  53 
39                          [597] 
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to  set  aside,  not  essential  to  return  amount  received 53 

effect  of  duress 54 

company  may  make  indorsement  on  policy  after  fire 54 

recovery  back  by  company  of  money  paid 55 

legal  business,  right  to  follow  55 

policy  of  law  as  to  place  of 152 

does  not  include  promise  to  pay 388 

Georgia  statute 534 

Missouri  statute    559 

Tennessee  statute   585 

Vermont  statute   589 

Administrator,  duty  to  give  notice  of  loss 10 

see  ''  Executor  or  Administrator." 

Agent,  authority  of  local,  as  to  notice  of  loss 9- 

obtaining  of  policy  by  18 

not  included  in  legal  representatives  29 

knowledge  of,  as  affecting  location   62 

knowledge  as  affecting  description  70 

authority  of  local,  as  to  appraisal  150 

delivery  of  proof  of  loss  to 204 

authority  of  local 205 

local,  waiver  by,  of  proofs   217,  219,  224 

knowledge  of,  as  waiver,  iron  safe  clause  270,  271 

fraud  by   agent  of  insured    280 

insured,  when  bound  by  limitations  on  authority  in  policy. .  411-417 

local,  waiver  by,  of  limitation  clause 402 

authority  of  soliciting,  as  affecting  waiver 423 

power  to  employ  clerks,  as  affecting  waiver 425 

limitation  on  authority  in  policy,  when  operative  after  issue . .  426 

427 

test  of  authority,  as  affecting  waiver  428 

authority  of  local,  as  to  waiver   440- 

Alabama,  statutory  provisions  , 521 

adjuster  .  . 521 

penalty 522 

tariff   association    522 

appraisal 522 

notice   of   loss    522 

statement  or  proof  of  loss   522' 

Ambiguity,  in  description  of  location    61 

and  see  "Construction;  "  "Evidence." 


( 
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PAGE. 

Amomit  of  Iom  or  dmuge,  property  for  which  insured  liable 20 

when  insurance  for  account  of  whom  it  may  concern 21 

property  under  conditional  sale  23 

when  payable  as  interest  may  appear 26-27 

claim  of  administrator  or  executor  as  legal  representative. ...     30 

claim  of  mortgagee  to  whom  loss  payable 39 

limitation  as  imposed  by  contract  90 

amount  of  policy,  not  measure  91 

insurance  itemized  91 

policy  continues  in  force  as  to  balance  91 

construction  of  doubtful  language    92 

to  personal  property   92 

limitation  to  cost  of  repairing  or  replacing 92,  93,  95,  96,  HI 

valued  policy  by  contract   93 

profits 94 

as  affected  by  special  interests  insured   94 

meaning  of  cash  value  94,    90 

manufacturers  94,    95 

cost  not  conclusive   95,    96 

market  value   96 

auction  price  as  evidence  96 

allowance  for  depreciation    96 

amount  paid  for  assignment  of  policy,  not  evidence 97 

when  property  destroyed   97 

assured  competent  witness    97 

two- thirds,  three- fourths,  and  coinsurance  clauses 98,    99 

houshold  furniture  and  wearing  apparel   99 

stocks  of  merchandise    100-105 

inventory   as   evidence    103,  104 

books  of  account  as  evidence  101-104 

property  in  bonded  warehouse,  duty  unpaid 105 

value  of  machines  105,  106 

evidence  of,  as  affected  by  time 106 

property,  no  market  value  106,  107 

value,  as  affected  by  patent  106 

patterns,   no   market   value    107 

loss  payable  to  third  party   107 

insurance  of  tenant 107 

value  of  building 106  et  seq, 

reinsurance  payable  pro  rata  108 

cost  of  building  not  proper  measure   106 

insurable  interest  insured  may  extend  to  whole  value  of  build- 
ing    109 

when   interest   limited ••.••..•.. 110 
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limitation  to  cost  of  repairing,  etc,  applied  to  buildings Ill 

effect  of  local  ordinances  or  statutes HI,  112,  116,  130 

cash  value,  as  applied  to  building   Ill 

actual  not  relative  value  of  building  112 

partial  loss  to  building  112 

opinions  of  witnesses  as  to  value  1 13 

effect  of  valued  policy  statute  113-121 

no  evasion  of  valued  policy  statute   115 

burden  of  proof  under  valued  policy  statute  116 

depreciation  imder  valued  policy  statute  116 

effect  of  fraud  as  to  personal  property,  under  valued  policy 

statute    117 

when  building  a  total  loss    117-121 

California  statute 527 

Georgia  statute  533 

Massachusetts  statute 546 

Montana  statute 563 

North  Dakota  statute  574 

Oklahoma  statute ^ 576 

South  DakoU  sUtute  585 

see  "  Damage;"  "  Loss  or  Damage;''  "  Valued  Polky;"  **  Exemp- 
tions, Exceptions,  and  limitations." 

▲pportioBment  of  loss,  not  necessary  In  proofs  210 

effect  of  exercise  of  option  to  rebufld  208 

as   imposed  by   contract    305 

not  governed  by  rules  of  contribution  306,  307 

construction  306,  328,  330-339 

insured  must  disclose  other  insurance   307 

liability  of  each  company  severally  limited  307 

liability  of  each  company  determined  by  its  own  contract ....  308 

when  loss  equals  or  exceeds  insurance 306 

other  policies  must  be  effected  by  insured  or  by  his  authority. .  309 

admission  of  parol  evidence   309 

when  insurance  made  binding  by  agent  of  different  companies. .  309 

insured  not  obliged  to  maintain  insurance ; 310 

void  or  invalid  insurance  included  310 

other  insurance  must  cover  same  subject   311 

when  other  policy  covers  other  property 311 

how  difficulty  removed   311,  312 

how  whole  insurance  determined  when  other  policy  covers  other 

property 312 

exception  when  insurance  itemised  as  to  amount 313 

other  Insurance  must  cover  same  interest  and  risk,  test 313 
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when  policy  ooTen  other  interests  beside  that  of  insured 314 

effect  of  specific  insurance 314,  328,  329 

effect  of  mortgagee  clause;  rights  of  mortgagee 315,  317 

effect  of  insurance  upon  interest  of  mortgagee 316 

when  all  the  policies  insure  interest  of  different  mortgagees..  316 

effect  of  coinsurance  clause 317,  318,  324,  320,  341 

three-fourths'  clause  must  be  considered 326 

effect  of  fractional  itemized  insurance   326 

effect  of  limitation  as  to  amount  on  specific  subjects 327 

when  subjects  in  different  places  and  different  limitations  as 

to  amount 328 

not  construed  to  relieve  from  liability   328 

modification  or  limitation  by  special  clauses   328 

loss  must  be  made  good ;  exceptions  329 

general  and  specific  policies   330-339,  342 

how  whole  insurance  determined;   insurance  itemized....  331,  332 
meaning  of  **  described  property "  and  "  covering  such  prop- 
erty "  339 

under  Lloyd's  policy  341 

effect  of  valued  policy  statutes   . . .,. 341 

old  rules  rejected  by  the  courts 342 

may  be  superseded  by  stipulation 342 

must  be  pleaded  in  defense   343 

material  inquiries  in  all  cases   344 

arithmetical  rules  of  proportion   346 

insured  at  fault  347 

Georgia  statute   533 

Iowa   statute    539 

Minnesota  statute  652 

Missouri  statute   558,  559 

South   Carolina   statute    581 

and  see  "  Contribution." 

Appraisal,  as   affecting   mortgagee 38 

required  90 

as    imposed   by    contract    135 

riglits  and  duties  of  both  parties  138 

must  be  exercised  in  reasonable  time  138 

condition   precedent    139 

exceptions 140 

not  necessary    to  admit  liability  141 

effect  of  denial  of  liability    141 

effort  must  be  made  to  agree ;  must  be  disagreement 142 

disagreement  must  be  as  to  amount 142 
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insured  estopped  by  his  request  for 143 

must  be  demanded,  effect  of  omission 143 

demand  must  be  clear  145 

must  follow  terms  of  policy  145 

as  affected  by  form  of  several  policies  146 

effect  of  several  companies  selecting  same  appraiser 146 

demand  should  be  promptly  made  147 

delay  by  insured  in  making  demand  147 

duty  to  keep  damaged  goods 148 

demand  by  mail   149 

what  demand  must  include    149 

motive  immaterial 149 

demand  cannot  be  split   149 

authority  of  officer  of  company 150 

authority  of  local  agent   •. 150 

right  to  make  agreement  for,  not  restricted 151,  154,  175 

limited  to  determination  of  amount 151 

when  loss  payable  to  mortgagee  152 

partners 152 

policy  of  law,  as  to  place  of  selection  of  appraisers 152 

exact  distance  not  prescribed    153 

operative  only  on  damaged  property  154 

what  it  may  include   154 

demand  for  exclusive  appraisal  of  damaged  goods 155 

agreement  may  include  property  wholly  destroyed..  151,  154,  156 

175 

duty  of  both  parties  to  act  in  good  faith 156 

effect  of  negotiations  for  compromise  156 

good  faith  in  selection  of  umpire,  question  of  fact 157 

umpire  refusing  to  act 158 

insured  may  make  his  consent  to  new  appraisal  conditional..  158 

duty  of  parties  when  one  appraiser  refuses  to  act 159 

effect  of  failure  to  agree  upon  umpire,  when  no  fault  or  bad 

faith 159 

when  fails,  without  fault  of  company 159 

must  be  some  evidence  of  bad  faith  on  part  of  company 160 

when  fails,  without  fault  of  either  party 160,  161 

effect  of  appraiser's  disagreement  and  refusal  to  proceed 161 

waiver  of  right  to  new  appraisal  161 

appraisers  act  quasi- judicially   162 

should  be  free  from  bias  or  partiality 162,  165 

burden  of  proof  as  to  incompetency  of  appraiser 162 

meaning  of  "  disinterested "    162 

appraiser  not  an  agent  or  representative 162,  163 
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concealment  182 

responsibility  for  neglect  or  misoonduct  of  appraisers....  162,  166 

appraisers  not  partisans;  must  be  impartial 163 

company  must  name  appraiser  to  act  promptly 164 

effect  of  prevention  or  delay  164 

previous  employment  by  company  164»  165 

concealment  or  misrepresentation,  as  to  appraiser 164,  166 

appraiser  public  adjuster,  partner,  or  agent 165 

competency  of  appraiser  question  of  fact 165 

appraisers  must  not  delay  on  advice  of  assured's  counsel. . . .  166 

not  obliged  to  follow  unsigned  directions 166 

insured  bound  by  his  inventory   167 

fraud  of  adjuster   167 

insured  entitled  to  notice  and  opportunity  of  being  heard.  167,  168 

taking  evidence,  experts    168,  171,  177 

duty  of  appraisers  substantially  arbitrators   168,  170 

not  an  ordinary  arbitration 169 

effect,  when  required  in  standard  policy 170 

distinction,  as  to  evidence,  when  property  wholly  destroyed..  171 

application  of  description  in  policy  172 

effect  of  improper  proposal    172 

must  follow  submitted  schedule   172 

not  rendered  invalid  for  want  of  oath  173 

must  follow  limitations  in  policy : 173 

must  allow  for  depreciation   173 

when  umpire  may  be  selected  173 

when  umpire  has  authority  to  act 174 

duty  of  the  umpire   174 

no  right  to  make  additional  award 175 

binding  effect  of  award  175,  176,  177,  179,  183 

does  not  depend  upon  acceptance,  tender,  or  payment 175 

when  award  void 176,  177,  178,  179,  181 

strong  proof  required    177 

cannot  exceed  amount  of  policy   178 

award  binding  only  to  extent  of  subject-matter  submitted 179 

concealment  of  evidence  by  insured   179 

authority  of  adjuster  cannot  be  disputed,  when  fraud 180 

meaning  of  misconduct  by  appraisers   180 

duty* of  parties,  when  award  objected  to  for  fraud  or  miscon- 
duct    181 

award  not  limited  by  two-thirds'  clause  181 

not  necessary  to  return  or  tender  money  received  on  award  to 

obtain   relief   in    equity    182 

recovery  of  interest,  when  award  set  aside 182 
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remedy  of  insured  when  award  claimed  to  be  void 182 

distinction  between  common  law  and  equity  practice 183 

burden  of  proof  on  claim  of  invalid  award 183 

competency  of  evidence  of  appraisers   184 

remedy  of  insurance  companies  to  enforce  award 184 

insured  may  have  relief  from  effect  of  limitation  clause  by 

cross-bill 185 

waiver  of 185-100 

insured  may  create  evidence  by  notice   187 

denial  of  liability  as  waiver   187,  188 

company's  refusal  to  appraise  does  not  affect  right  to  compe- 
tent evidence   188 

ew  parte  appraisal  no  evidence  188 

no  waiver,  when  demanded  in  time  189 

when  policy  provides  for  written  request 180 

failure  to  demand,  as  evidence  of  waiver   100 

may  waive  proofs  of  loss  100 

no  waiver  by  appraisal  under  standard  forms  101,  102 

effect  of  other  acts,  in  connection 101 

waiver  of  options  or  time  ^ . .  101 

appraisal   agreement   may   govern   waiver    101 

effect  of  statute  fixing  amount  of  loss  102,  103 

distinct  from  statement  or  proofs  of  loss  225 

effect    as  waiver  of  proofs  of  loss  225 

as  waiver  of  plans  and  specifications  240 

waived  by  option  to  replace  or  rebuild  *.  302 

effect  of  appraisal  agreement   303 

waiver  by,  of  option  to  replace  or  rebuild  303 

as  waiver  of  limitation  clause   402 

no  waiver  by   408 

Alabama  statute  522 

Iowa  statute 538 

Maine  statute  545 

Massachusetts  statute 548 

Minnesota  statute  554 

Missouri  statute 550 

New  Jersey  statute   566 

North   Carolina   statute    570 

* 

Vermont  statute 580 

Virginia  statute 501 

option  to  take  at  appraised  value,  see  "Option,"  etc. 

Arizona,  statement  or  proof  of  loss   523 

statutory  provisions 523 
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Aikaaua^  statutory  proTisioiui   623 

valued  policy 623 

limitation 524,  526 

Aflcertainmenty  of  loes  or  damage  56 

AMignmenty  of  policy,  after  fire  28 

of  policy,  amount  paid  not  eyidenoe  of  value 97 

subject  to  options  of  company  295 

right  of  insurance  company  to  demand,  of  insured's  daim.  300,  307 
right  of  insurance  company  acquired  by  subrogation 377 

Assignee,  holding  policy  as  security,  effect  of  settlement  with ....     51 
Pennsylvania   statute   577 

Average  clauae,  forms  511 

Biil  of  Lading,  effect  of  stipulations  in,  on  subrogation 367,  373,  375 

Bills,  see  ''Books  of  Account,"  etc. 
Boat,  see  "Vessel." 


Books,  as  evidence  of  amount  of  loss 101-104 

under  examination,  cannot  be  required  to  bring  to  company's 
oflBce 254 

Books  of  Account,  Bills,  and  Invoices,  production  of,  imposed  by 

contract 259 

demand  must  be  in  reasonable  time 260 

when  coupled  with  demand  for  proofs  260 

demand  for  certified  copies    260 

when  insured  excused  260 

duplicate,  not  certified,  copy  261 

demand  should  follow  condition   261 

objection  must  be  specific 261 

waiver  of  defects  in 261 

place  of  examination   262 

when  policy  contains  iron  safe  clause  262 

waiver  of  forfeiture  262 

waiver  of  limitation 263 

effect  of  failure  to  produce 263 

effect  of  alterations  and  erasures   280 

Maine  statute  643 

Missouri  statute 660 

see  "Iron  Safe  Clause." 
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Building^  location    58-^ 

when   toUl   loss    117-121 

Ohio  statute 576 

see  ''Amount  of  Loss  or  Damage;**  "  Fall  of  Building;"  **  Loca- 
tion/' and  "Description.' 
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California,  statutory  provisions    525 

mortgagor  and  mortgagee   525 

valued  policy  .  .  525 

return  of  premium   526 

loss  or  damage  526 

notice  of  loss  526 

statement  or  proof  of  loss   526 

waiver 527 

certificate 527 

contribution 527 

construction  act  of  insured    527 

amount  of  loss  or  damage    527 

valued   policy   527 

parties   to   action    528 

Cancellation,  effect  of  failure  to  cancel  as  waiver 428 

Cash  Value,  see  "Amount  of  Loss  or  Damage.** 

Certificate  of  Magistrate  or  Notary,  duty  to  furnish 242,  243 

requirement  must  be  express  and  specific 244 

substantial  compliance  245 

no  part  of  proof  of  loss   245 

delay  in  furnishing 245 

meaning  of  "  living  nearest  place  of  fire  '* 246 

duty  of  company  when  it  objects  to  certificate 246 

when  "  nearest  **  magistrate  or  notary  declines  to  act 246 

effect  of  location  of  office  and  knowledge  of  insured 247 

distance  of  few  feet  or  yards  immaterial  247 

effect  of  company  employing  nearest  notary  or  magistrate 248 

when   notary   disqualified    248,  249 

defects  must  be  pointed  out  promptly  249,  250 

waiver  of 246,  248,  249,  250 

insured  not  bound  by  amount  in    251 

California  statute  527 

Indiana  statute  536 

Maine  statute 542 

Minnesota  statute 551 

Montana  statute  563 
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North  Dakota  statute  573 

South   Dakota   statute    684 

Wisconsin  statute  604 

Coiniiiraace,  effect  of,  on  amount  of  loss .'. . .     08 

effect  on  apportionment  of  the  loss 317,  318,  324,  320,  341 

forms 612,  517-620 

Indiana  statute 636 

Iowa  statute 538 

Michigan  statute 650,  661 

Minnesota  statute 661,  662,  666 

New  Jersey  statute   666 

Tennessee  statute  687 

Wisconsin  statute 604 

Colorado,  statutory  provisions   ; 628 

subrogation  628 

Complaint,  see  ''Pleading." 

Compromise,  effect  of  offer  in 62 

see  "Waiver." 

Connecticut,  standard  form  of  policy  474,  620 

statutory  provisions 620 

mortgagor  and  mortgagee   530 

statement  or  proof  of  loss  630 

limitation  631 

Construction,  of  written  description  and  printed  condition........     67 

favors    indemnity    02 

of  iron  safe  clause   266 

of  apportionment  clause 306,  328,  330-330 

as  affecting  waiver  of  two  classes  of  conditions 410 

of  nonwaiver  agreements 443-445 

of  standard  forms  450,  460 

construed  as  a  contract  451,  460 

may  affect  waiver,  but  not  estoppel   451 

presumption  as  to  language  of  standard  forms   451 

how  doubtful  questions  solved    451 

effect  of  prescribing  standard  form  of  one  State  by  another . .  452 

insured  bound  by  terms  of  accepted  policy 462 

cannot   plead   ignorance    453 

exception  as  to  estoppel   453 

when  terms  clear  and  unambiguous    454 

parol  evidence  not  admissible   464,  468 
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of  policy  same  as  any  other  instrument  455> 

technical  words  in  trade  or  business  455 

all  parts  must  be  considered  and  harmonized 45G- 

mere  inconsistency  does  not  justify  striking  out  provision 45(> 

not  affected  by  tariff  association  457 

distinction  as  to  two  classes  of  conditions  45T 

does  not  relieve  insured  of  obligation  of  performance,  if  pos- 
sible   457 

cannot  make  new  or  different  contract  458 

meaning  of  word  "  void "   45& 

insured  responsible  for  own  acts  only   451> 

may  be  responsible  for  acts  of  one  to  whom  commits  control. .  459 

favors  insured,  when  ambiguity   460 

against  forfeiture 462 

governed  by  that  of  the  parties   462 

conflict  between  written  or  descriptive  part  and  printed  condi- 
tions   * 46» 

parol  evidence  admitted,  when  ambiguity   464 

as  affected  by  custom   465,  466- 

the  word  "  entire  "  as  affecting  divisibility  of  contract 467 

when  policy  divisible    467,  468 

as  to  what  law  governs  469-472 

when  policy  not  affected  by  failure  to  comply  with  State  laws.  473 
rights  of  parties  fixed  on  forfeiture,  not  affected  by  statute. .  47$ 

act  of  insured,  California  statute   527 

act  of  insured,  Iowa  statute   537,  53^ 

North   Dakota  statute    575- 

see  "Description"  and  "Words  and  Phrases;"  "Entirety  and 
Divisibility  of  Contract." 

Contribution,  California  statute  527 

Montana   statute    563^ 

North  Dakota  statute   573 

South  Dakota  statute   58i> 

see  "Apportionment  of  the  Loss." 

Custom,  as  affecting  location    6t 

of  adjusters,  in  ascertaining  loss  104 

of  local  agent,  to  receive  proof  of  loss 20.'> 

evidence  of,  when  admissible    465.  46(> 

see  "Construction;"  "Description;"  "Evidence." 

Damage,  company  not  liable  for  that  caused  by  neglect  of  insured 

to  save,  preserve,  or  protect,  etc 3,     11 

separation  and  inventory  of  damaged  property 13 

when  insured  may  dispose  of  damaged  property IS- 

see  "Amount  of  Loss  or  Damage;"  "Loss  or  Damage." 
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Death,  of  insured,  effect  on  notice  of  loss  10 

of  insured,  effect  on  claim  to  insurance  » ,     30 

effect  on  limitation  clause  389 

Declaration,  see  ''  Pleading." 

J>elaware,  statutory  provisions  531 

valued  policy  .  .  , 631 

Deacription,  must  apply  to  property  66 

addition  of  words  after  fire   67 

false  in  part  only  67 

repugnancy  between  written  and  printed  conditions  67 

doubtful  meaning,  evidence  68 

uncertain  or  ambiguous 68 

general  words  controlled  by  specific  condition 69 

governed  by  nature  and  methods  of  business 70 

knowledge  of  agent 70 

limitation  as  to  presumption  of  company's  knowledge 71 

as  affected  by  custom  71 

atocks  of  merchandise  72 

building  and  addition  72,  78,  76 

adjoining  and  communicating   74,  75 

mill  building  and  additions   74 

effect  of  oonsent  to  addition  74,  75 

effect  of  moving  part  of  building  75 

building  subsequently  built    76 

building  includes  walls   76 

knowledge  of  company   76 

building  includes  fixtures  77 

boiler,  engine,  and  machinery  77 

fixtures 77,  78 

not  specifically  insured  79 

liberally   construed    79 

when  language  plain   81 

general  does  not  include  specific  exemption  131 

Kansas   statute    539 

Duress,  effect  of,  on  settlement  54 

Slectxidty,  forms 612 

Entirety  and  Divisibility  of  Contract,  under  valued  policy  statute.  117 
and  see  ''Construction." 

Estate,  insurance  of   28,    24 
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Ettoppel,  in  adjustment  62 

knowledge  of  agent  as  to  location  02 

insured  not  estopped  by  his  proofs  of  loss  216 

insured  not  estopped  by  examination   257 

failure  to  read  policy  as  an  element  of 453 

see  "Evidence;"  "Waiver." 

Bvidence,  burden  of  proof  as  to  failure  to  save  and  preserve  prop- 
erty    S 

presumption  from  mailing  notice  of  loss  7 

admissibility  of  parol  evidence,  when  insurance  account  whom 

it  may  concern "21 

admissibility  of,  to  show  who  intended,  by  estate 2S 

to  establish  interest  of  party  to  whom  loss  payable 25,  26 

to  establish  distinct  promise  to  pay  after  a  loss 49 

to  show  authority  of  adjuster 49 

parol,  as  affecting  location  60,  61 

parol,  as  affecting  description   68 

of  cash  or  market  value  96 

auction  price 96 

burden  of  proof  as  to  depreciation '. 90 

amount  paid  for  assignment  of  policy,  not  97 

assured  witness  as  to  value  97 

of  value  of  household  furniture  and  wearing  apparel , 99 

of  loss  on  stocks  of  merchandise 100-194 

books  of  account 101-104 

inventory  of  stock  103,  104 

of  custom  of  adjusters  in  ascertaining  loss 104 

value  of  building 108  et  seq^ 

opinions  of  witnesses,  experts   113 

burden  of  proof  under  valued  policy  statute UG 

photographs  of  building  claimed  to  be  total  loss 120 

burden  of  proof  as  to  damage  caused  by  lightning 126 

burden  of  proof  as  to  fall  of  building,  experts 129 

presumption  from  mailing  demand  for  appraisal 148 

burden  of  proof  as  to  incompetency  of  appraiser 162 

burden  of  proof  as  to  setting  aside  award  of  appraisers 183 

competency  of  evidence  of  appraisers 184 

€9  parte  appraisal,  none  188 

presumption  from  mailing  proof  of  loss   207 

authority  of  local  agent  to  receive  proof  of  loss 205 

statement  or  proof  of  loss,  as  215 

refreshing  recollection  by  proof  of  loss  215 

of  authority  of  adjuster   226 
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of  waiver  of  certificate    24C 

examination   as   258 

intentional  fire 286 

to  establish  exercise  of  option  to  rebuild  301 

parol,  as  affecting  apportionment  of  the  loss 30^ 

parol,  cannot  alter  contract   411 

authority   of  agent    414 

burden  of  proof  as  to  knowledge  of  company  on  question  of 

waiver 41& 

authority  of  agent's  clerks  as  affecting  waiver 425 

admission  of  parol  evidence  to  show  estoppel 425 

of  waiver  or  estoppel,  as  against  affirmative  defense 448 

failure  to  read  policy  as  an  element  of  estoppel 453 

parol,  not  admissible  to  explain  intent 454,  458 

parol,  admissible  to  explain  ambiguity  464 

of  custom,  not  admissible  when  language  clear 465 

of  custom,  when  admissible  and  binding 465,  466 

Examination  under  Oath,  required  by  contract  251 

is  no  part  of  proof  of  loss   252 

does  not  waive  proof  of  loss 253 

condition  .  precedent    253 

effect  of  insured  absenting  himself  253 

must  be  required,  essentials  of  demand 253 

time  and  place 253 

what  is  not  requirement 254 

cannot  be  required  to  bring  books  to  company's  office. 254 

insured  may  have  attorney  present   255 

material  or  relevant  questions  must  be  answered 255 

what  is  material 256 

must  be  specific  demand  for  signing  : 256 

insured  must  be  permitted  to  sign  256 

effect  of  misstatements    256 

not  satisfactory,  no  ground  of  objection  257 

waiver  by  renewal  of  negotiations  257 

waiver,  by  examination  of  third  party  257 

insured  not  estopped  by  257 

as  evidence 258 

rule  as  to  waiver   258 

no  waiver  by   408 

Maine  statute 643 

Executor  or  Administrator,  duty  to  give  notice  of  loss 10 

payment  of  loss  to   30 

see  "Amount  of  Loss  or  Damage;"  "Legal  Representatives;" 
"  Payment  of  the  Loss." 
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Bxemptions,  Exceptions,  and  LimitationSy  liability  for  explosion,  122- 

125 

lightning   125,  126 

fall  of  building 126-129 

as  specified  by  contract   129 

specific  exception  not  covered  under  general  description 131 

when  specific  insurance  excepted  131 

see  "Description;"  ** Neglect." 

Expense,  putting  in  order,  etc 15 

Explosion,  liability  limited  by  contract  122 

no  preceding  fire 122 

explosion  in  another  building    123 

fire  preceding  explosion    123 

question  of  fact    123 

meaning  of  word  "  fire "   124 

caused   by   lightning    125 

Facty  question  of,  as  to  failure  of  duty  to  save  and  preserve 3 

meaning  of  "  immediate  "  as  applied  to  notice  of  loss 6 

question  of,  as  to  adjoining  and  communicating 75 

question  of,  total  loss   121 

question  of,  connection  with  eiplosion  123 

question  of,  as  to  fall  of  building  127 

question  of,  demand  for  appraisal  by  mail  14S 

question  of,  good  faith  in  selection  of  umpire  on  appcaisal 157 

question  of,  as  to  competency  of  appraiser 165 

question  of,  as  to  failure  of  appraisal   179 

question  of,  as  to  waiver  in  appraisal 191 

question  of,  as  to  waiver  of  proofs  of  loss  by  local  agent. .  217,  219 

question  of,  as  to  waiver  of  proofs  of  loss 230 

question  of,  as  to  delay  in  furnishing  certificate 245 

question  of,  diligence  of  insured  in  complying  with  iron  safe 

clause  268 

question  of,  waiver  iron  safe  clause  271 

question  of,  fraud  or  false  swearing 281,  285 

question  of,  contributory  negligence  of  insured  on  claim  acquired 

by  subrogation 365 

question  of,  concealment  by  insured  as  affecting  subrogation..  375 

question  of,  as  to  authority  of  agent  as  affecting  waiver 414 

question  of,  as  to  waiver   446 

Fan,  of  wall,  after  fire   86 

Fall  of  Building,  rule  as  imposed  by  contract 126 

question  of  fact  127 

result  of  fire 127 
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not  result  of  fire • 127 

meaning  of  "faU"    128 

meaning  of  part  of  building  128 

burden  of  proof,  ezperta   129 

caused  by  explosion  within  it  129 

WiX9f  wbat  is  meant  by  86 

see  "  Loss  or  Damage." 

Fire  Inrarancey  parties  to  contract  and  adjustment 17 

personal  contract 17,    36 

FiztureSy  permanent  or  otherwise  77,    78 

Florida,  valued  policy  532 

statutory  provisions    532 

return  of  unearned  premium  532 

Formi,  clauses  or  riders  611 

see  "  Standard  Forms." 

Forthwith,  meaning  of 14 

Fraud,  recovery  back  of  money  paid  by  insurance  company 55 

Fraud  or  False  Swearing,  effect  of,  as  imposed  by  contract 274 

must  be  fraudulent  intent  275 

what  it  means    276 

mistake  or  reliance  on  information 277 

effect  of   intentional   attempt    277 

effect  not  obviated  by  amount  of  loss 277 

not  necessary  to  establish  beyond  reasonable  doubt 27R 

may  be  inferred   278 

upon  what  depends 278 

circumstantial   evidence    279 

must  be  material 279 

alterations  and  erasures  in  books  280 

by  agent  of  insured  280 

effect  of  difference  in  amount  in  proofs  and  on  trial 281 

question  of  fact 281,  285 

waiver 285 

amount  of  loss  affects  intent    282 

raising  amounts  in  invoices  282 

statements  as  to  property  or  interest 282 

what  is  not 283 

claiming  money  payable  to  third  party 284 

statements  as  to  title  284 

not  fraud  to  pay  premium  after  loss 284 

40 
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voids  entire  contract 285,  287 

intentional  fire 28& 

effect  of  valued  policy  statute 287 

when  fraud  to  obtain  insurance  on  destroyed  property 288 

Georgia,  statutory  provisions 53S 

loss  or  damage   533 

duty  of  insured  533 

notice  of  loss 533 

statement  or  proof  of  loss  , 533 

amount  of  loss    533 

apportionment 533 

valued  policy 534 

option  to  rebuild    534 

adjustment 634 

payment  of  loss 534 

penalty 534 

adjuster  534,  535 

Hay,  in  stack,  location  \ 63 

Heir,  duty  to  give  notice  of  loss  10 

Idaho,  statutory  provisions  536 

return  of  premium   536 

Indiana,  statutory  provisions  530 

notice  of  loss 530 

certificate 530 

limitation 530 

coinsurance 530 

Infant,  contract  with   20 

Insurable  Interest,  distinction   19 

Insured,  duty  to  save  and  preserve  property  1 

standard  of  care,  time  of  fire  2 

interference  by,  with  efforts  of  others  to  save 3 

duty  to  save  life  superior  3 

death  of,  as  affecting  notice  of  loss 10 

duty  to  protect  from  further  damage 11 

duty  to  separate,  inventory,  and  exhibit  remains 13 

effect  of  death  on  claim  to  insurance 30 

see  "  Parties." 

**  Interest  may  appear,"  meaning  and  effect  of  25,  20 
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Interest,  when  added  to  claim  354 

effect  of  independent  promise  to  pay  355 

effect  of  trustee  process  355 

on  claim  acquired  by  subrogation   362 

Interpleader,  by  company,  on  claim  of  mortgagee 41 

effect  on  limitation  clause  308 

Interpretation,  see  '*  Construction." 

Inventory,  damaged  and  undamaged  property  13 

distinct  from  proofs    14 

object   of    14 

effect  of  failure  to  make  14 

substantial  compliance  sufficient   15 

when  not   required    15 

of  stock,  as  evidence   103,  104 

Invoices,  raising  amounts 282 

see  "  Books  of  Account,"  etc.;  "  Iron  Safe  Clause." 

Iowa,  statute  prescribing  period  before  loss  payable 340 

statutory  provisions  537 

valued   policy   537 

notice  of  loss  537,  638 

statement  or  proof  of  loss 537,  538 

construction  act  of  insured  537,  538 

appraisal 538 

option  to  rebuild  538 

payment  of  loss  538 

limitation 538 

coinsurance 538 

apportionment    530 

Iron  Safe  Clause,  reasonable  and  enforceable ^.. .  264 

when  promissory  representation  265 

when  warranty  265 

construction  265 

tendency  and  weight  of  modern  authority 267 

standard  of  care   268 

meaning  of  failure  to  produce  books 267 

duty  and  diligence  of  insured   268 

question  of  fact    268 

insured  responsible  for  negligence  of  employees 269 

inventory  requisites,  invoices  269-271 

knowledge  of  agent,  no  waiver   271 
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knowledge  may  be  element  of  estoppel  272 

waiver  hj  agent  after  poliqr  issues  272 

waiver  by  adjuster  272a 

effect  of  examination  of  books  by  adjuster 272b 

nonwaiver  agreement  272b 

destruction  of  safe  and  contents  272b 

meaning  of  fire-proof  safe  273 

violation  affects  stock  only  273 

form  of 620 

Jury,  question  for,  see  "  Fact." 

Kanuty  statutory  provisions 539 

valued  policy 539 

description    539 

Kentucky,  statutory  provisions  540 

valued  policy 640 

Landlord  and  Tenant,  see  ''Amount  of  Loss  or  Damage." 

Law,  meaning  of  "  immediate  "  as  applied  to  notice  of  loss 6 

question  of,  as  to  diligence  in  furnishing  statement  or  proof  of 

loss  201 

question  of,  as  to  waiver  of  proof  of  loss 230 

see  *'  Construction." 

Legal  KepieientatiTe,  duty  to  give  notice  of  loss 10 

who  included  28,    29 

ordinary  meaning  29 

Legatee,  duty  to  give  notice  of  loss 10 

Liable,  meaning  of 20 

Lien,  of  mortgagee  upon  insurance 41 

Lightning,  liability  limited  by  contract 125 

burden  of  proof  126 

form  613 

Limitation,  insured  may  obtain  relief  by  cross-bill  in  suit  by  com- 
panies to  enforce  award  186 

waiver  of,  by  demanding  books,  bills,  and  vouchers 263 

as  imposed  by  contract   386 

condition  valid  and  binding  387 

part  of  a  parol  contract  387 

application  to  reinsurance  contracts   388 

effect  of  war  388 
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does  not  apply  to  independent  agreement 388 

distinction  between  adjustment  and  promise  to  pay 388 

effect  of  death  of  insured  380 

binding  upon  mortgagee  389 

runs  from  date  of  fire  390 

may  not  run  until  loss  is  payable 390 

when  time  expires  on  Sunday 392 

computation  of  time   392 

effect  of  attempt  to  commence  action  under  statute 392 

filing  pr<BCipe  for  summons 393 

distinction  between  setting  aside  service  and  summons 393 

amendments    394,  397 

failure  of  previous  action 394 

continuance  of  action  in  law  or  equity,  exceptions 394,  395 

statute  may  permit  new  action  396 

effect  of  garnishee  proceedings  396 

effect  of  injunction   396,  398 

relief  by  cross-bill  in  equity  396,  398 

effect  of  bad  faith  on  part  of  insurance  company 397 

effect  of  insurance  on  mechanic's  lien  interest 397 

effect  of  impossibility  of  complying  with  policy 397 

effect  of  interpleader  by  third  party 398 

waiver  of  399 

no  waiver  when  opportunity  to  commence  suit  401 

waiver  of,  by  providing  fund  for  payment  by  insolvent  com- 
pany     401 

waiver  in  appraisal 402 

waiver  by  local  agent  or  adjuster 402 

extension  of  time 403 

effect  of  statute  prescribing  different  limitation 403 

as  applied  to  Lloyds'  policy  404 

Arkansas  statute  524,  525 

Connecticut  statute   531 

Indiana  statute  536 

Iowa  statute  538 

Minnesota  statute  551 

Mississippi  statute   555 

North  Carolina  statute   568,  570 

Vermont  statute 589 

Lloyds,  New  York  statute  as  to  use  of  policy 568 

Lloyds'  Policy,  apportionment  of  loss  under  341 

provisions  for  suit   355 

limitation  clause   404 
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Location,  as  limited  by  contract  56 

property  must  be  in  place  specified  57 

block  of  buildings,  one  entrance 58 

dwelling  and  additions 58 

effect  of  separation  into  items  59 

general  description  covering  entire  plant 59 

meaning  of  word  "  factory  " 59 

admission  of  parol  evidence  60 

part  of  description  false 60 

ambiguity  in  description  61 

usage  and  custom  61 

consent  of  removed  agents 62 

knowledge  or  verbal  permission  of  agent  62 

mistake  in  written  application 62 

effect  of,  consent  to  removal  to  new  63 

hay  in  stack  63 

as  affected  or  modified  by  written  description 63 

removal  of  property  endangered  by  fire 64 

Lobs  or  Damage,  caused  by  neglect  to  save  and  preserve 1 

failure  to  protect  from  further  damage 11 

effect  of,  making  payable  to  third  party 26 

ascertainment  of   56 

by  fire  as  imposed  by  contract   84 

meaning  of  "  direct "  85 

what  is  proximate  cause  85 

caused  by  removing  property  endangered  by  fire 86 

fall  of  wall  after  fire 86 

what  includes   86 

smoke  and  steam,  overheating  87 

caused  by  insured  88 

duty  to  keep  damaged  goods  148 

California  statute   526 

Georgia  statute    533 

duty  of  insured,  Georgia  statute  533 

Montana  statute   562 

North  Dakota  statute  572 

South  Dakota  statute   584 

see  "Amount  of  Loss  or  Damage;"  "Damage;"  "Payment  of 
Loss." 

Louisiana,  standard  form  of  policy 474,  541 

statutory  provisions   640 
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valued  policy  • 540,  541 

return  of  premium    540,  541 

option  to  replace,  etc. 541 

Mail,  notice  of  loss  by  7 

demand  for  appraisal   149 

service  of  proof  of  loss  by 200,  203 

see  '*  Evidence." 

Maine,  standard  form  of  policy 494,  544 

statutory  provisions   542 

notice  of  loss   542 

statement  or  proof  of  loss   542 

certificate    542 

books  of  account,  etc 543 

examination    543 

mortgagor  and  mortgagee 543 

subrogation    544 

appraisal 545 

Manufactuiera,  see  ''Amount  of  Loss  or  Damage." 

Market  Value,  see  "Amount  of  Loss  or  Damage.^ 

Masaacliusetts,  standard  form  of  policy  497,  546 

statutory   provisions    546 

amount  of  loss  546 

return  of  premium  546 

mortgagor  and  mortgagee  546 

appraisal    548 

Michigan,  standard  form  of  policy  481,  548 

statutory  provisions  548 

coinsurance   550,  551 

Minnesota,  standard  form  of  policy   501,  553 

statutory  provisions  551 

limitation   551 

coinsurance   551,  552,  655 

certificate    .' 551 

valued   policy    552 

apportionment    552 

mortgagor  and  mortgagee 652 

appraisal 654 

adjuster    555 

Misrepresentation,  see  "Fraud." 
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MlliiMippi,  statutory  proyiBions  556 

limitation  555 

▼alued  policy    , 556 

statement  or  proof  of  loss 566 

mortgagor  and  mortgagee  556 

adjuster   556 

XiMonxiy  standard  form  of  policy  474,  5fl0 

statutory  provisions  558 

Talued  policy  586 

apportionment   558,  550 

rebuild,  repair,  etc 550 

adjustment  and  adjuster  559,  551 

appraisal 559 

Imx^  of  account,  etc  500 

statement  or  proof  of  loss  560 

notice  of  loss 561 

penalty    561 

XoBtana,  statutory  provisions  561 

mortgagor  and  mortgagee   561 

valued  policy  562 

return  of  premium  562 

loss  or  damage 562 

notice  of  loss   562 

statement  or  proof  of  loss  563 

waiver   563 

certificate   563 

contribution  563 

amount  of  loss 563 

Xortgagee,  interest  of 31 

effect  of  mortgagee  clause 33 

effect  of  neglect  or  wrongdoing  by 33 

meaning  of  act  or  neglect  by  34 

limitation  on  effect  of  mortgagee  clause 34 

subrogation  or  assignment  under  mortgagee  clause 35 

effect  of  assignment  by  36 

effect  of  payment  of  loss  to "  36 

effect  of  settlement  with  mortgagor  on  void  policy 36 

insurance  of  interest  of 37 

effect  of  making  loss  payable  to,  without  mortgagee  clause. . .  37 

settlement  or  adjustment  as  affecting 38,  39 

effect  of  appraisal  38 

may  claim  waiver 42 
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notice  of  change  of  title,  f oredoeure 43 

company  most  examine  right  to  assignment  in  reasonable  time.    43 

special  rale  of  construction  affecting   44 

forms  of  mortgagee  clause  513-615 

effect  of  making  loss  payable  to  mortgagee 26 

daim  of,  when  payable  to  him 39 

effect  of  repairs  by  owner  41 

lien  of,  upon  insurance  41 

company  may  interplead  on  claim  of  41 

may  claim  benefit  of  specific  promise  to  pay 49 

Mortgagor  and  Mortgagee,  appraisal,  when  loss  payable  to  mort- 
gagee    152 

duty  as  to  furnishing  proof  of  loss 208 

effect  of  option  to  rebuild  299 

rights  of,  as  affected  by  apportionment  clause 315-317 

insurance  company  may  demand  assignment 300 

subrogation    375-382 

mortgagee's  right  to  settle  with  other  companies 378 

limitation  clause  binding  389 

California  statute   525 

proof  of  loss,  Connecticut  statute 530 

Maine  statute  543 

Massachusetts  statute  546 

Minnesota  statute  552 

Mississippi  statute   556 

Montana  statute   561 

North  Carolina  statute 569 

North  Dakota  statute  ]  571 

South  Dakota  statute 583 

see  ''Parties"  and  ''Subrogation.'' 

If ame,  see  "  Parties." 

Nebraska,  valued  policy  563 

statutory  provisions  563 

Neglect,  to  save  and  preserve  at  time  of  fire 1 

to  protect  from  further  damage  11 

Nevada,  statutory  provisions   '. 564 

return  of  premium   564 

Now  Hampshire,  standard  form  of  policy 504,  564 

statutory  provisions 564 
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New  Jeriey,  standard  form  of  policy 474,  564 

statutory  provisions 564 

coinsurance  566 

appraisal    566 

Ifew  Yorky  standard  form  of  policy 474,  567 

statutory  provisions   567 

Lloyds  use  of  standard  policy  568 

statement  or  proof  of  loss  568 

Kortli  Carolina,  standard  form  of  policy  474,  569 

statutory  provisions  568 

limitation    568,  570 

return  of  premiiun  569 

mortgagor  and  mortgagee   569 

appraisal    570 

adjuster   571 

If ortli  Dakota,  standard  form  of  policy  474,  574 

statutory  provisions  571 

mortgagor  and  mortgagee  571 

parties    571,  572 

valued  policy   672 

loss  or  damage  572 

notice  of  loss   673 

statement  or  proof  of  loss  573 

waiver   673 

certificate    673 

contribution    673 

amount  of  loss,  etc 674 

construction    675 

Notice  of  Loss,  duty  to  give  4 

when  damage  by  lightning  or  cyclone 5 

when  required  by  statute  5 

meaning  of  word  "  immediate  "  5 

proof  of  loss  as  6 

by  whom  given 7 

by  mail  7 

when  not  immediate 8 

waiver  of   8 

authority  of  local  agent  9 

death  does  not  relieve  10 

Alabama  statute   522 

California  statute   526 

Georgia  statute    533 
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Indiana  statute   536 

Iowa  statute   537,  538 

Maine  statute  542 

Missouri  statute    561 

Montana  statute   562 

North  Dakota  statute   573 

Pennsylvania  statute  579 

South  Dakota  statute   584 

Tennessee  statute  586 

Ohio,  statutory  provisions   575 

valued  policy 575 

building 576 

Oldahomay  statutory  provisions  576 

valued  policy  576 

amount  of  loss,  etc 576 

Option  to  Sepair,  Sebuild,  or  Seplace,  waiver  of,  by  appraisal 191 

as  affected  by  delivery  of  proofs  to  local  agent 217 

as  imposed  by  contract  293 

right  of  insured  to  repair 295 

notice  by  insured 295 

effect  of  removal  or  disposition  of  property 295 

assignment  subject  to  295 

power  of  adjuster  296 

as  affected  by  time 296 

must  be  in  limited  time 297 

affects  money  demand  297 

effect  of  exercise,  as  building  contract 297 

when  more  than  one  company  on  loss 298 

effect  of  apportionment  clause  298 

effect  of  notice  299 

effect  on  mortgagee   299 

rent»  as  damage   300 

effect  of  refusal  to  permit  300 

effect  of  city  ordinances 300 

effect  of  expense  being  less  than  insurance 301 

equity  will  not  interfere,  remedy  at  law 301 

does  not  depend  upon  written  evidence  301 

notice  must  be  unconditional 301 

effect  of  valued  policy  statute  302 

exercise  of,  as  waiver 302 

waiver  of  appraisal 302 

effect  of  appraisal  agreement  303 
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option  to  Kep«ir»  Rebuild,  or  SopUoe  —  ContiniMd.  taok, 

waiver  by  appraieal  303 

Georgia  statute   534 

Iowa  statute  63ft 

Louisiana  statute 541 

Missouri  statute    55^ 

Option  to  take  at  Appraited  Value,  as  imposed  by  contract 289 

valid  and  enforceable  290 

as  affected  by  time 290 

effect  of,  disposition  of  damaged  goods  290 

effect  of  notice * 290 

when  company  not  prejudiced  291 

exercise  of,  as  waiver 291 

effect  of  repudiation  of  award  292 

authority  of  adjuster  292 

Oregon,  statutory  provisions  57S 

valued  policy 57S 

return  of  premium 57T 

Parties,  to  the  fire  insurance  contract  and  to  adjustment IT 

individuals  insured  as  a  company,  corporation 19 

contract  with  infant    20 

property  for  which  insured  liable  20 

account  of,  whom  it  may  concern  21 

receiver    21 

property  held  in  trust  22 

property  under  conditional  sale  23 

estate    23 

deceased  owner 24 

wrong  name  24,  25 

meaning  of  "  as  interest  may  appear  " 25,  26 

policy  assignable  after  fire  27                              < 

legal  representatives  2S 

mortgagor  and  mortgagee   31 

California  statute  52B 

North  Dakota  sUtute   571,  572 

South  Dakota  statute  683 

Partners,  bound  by  appraisal  152 

Patterns,  no  market  value 107 

Pa3rment  of  Loss,  to  executor  or  administrator 30 

when  loss  becomes  payable,  and  right  to  sue,  as  imposed  by 

contract    34B 

when  time  commences  to  run 350 
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time  as  affectod  by  fonn  of  statement  or  proof  of  loss. . .  360»  351 

period  prescribed,  condition  precedent  350 

under  Iowa  statute  340 

time  not  ertended  by  requirements  of  company 352 

effect  upon  right  to  sue 3SS 

effect  of  waiver  of  proof  of  loss 352 

denial  of  liability  as  waiver  of  prescribed  period 352 

demand  not  necessary  354 

when  interest  added  354 

effect  on  interest  of  independent  promise  to  pay 355 

effect  of  trustee  process  on  interest 355 

elaim  and  suit  under  Lloyds'  policy  355 

several  claims  under  same  policy 35C 

statutory  penalty  for  refusing  payment  350 

Georgia  statute   534 

Iowa  statute  530 

Tooalty,  statutory,  for  refusing  payment 350 

Alabama  statute  582 

Georgia  statute   534 

liissouri  statute  601 

Tennessee  statute   600 

yOBasylvaaia,  authority  of  local  agent  to  receive  proofs 805 

proof  of  loss,  building   214 

prescribed  form  of  policy  474^  677 

statutory  provisions  577 

assignee   677 

notice  of  loss  670 

statement  or  proof  of  loss 670 

notograpbSy  as  evidence 120 

PUna  and  Spedilcations,  duty  to  furnish  230 

when  independently  procured   240 

effect  of  appraisal  ^ 240 

effect  of  valued  policy  statute  241 

objections  must  be  promptly  made 241 

demand  for,  not  necessarily  waiver  241 

Pleading,  apportionment  343 

waiver  of,  conditions  precedent  should  be  pleaded 447 

as  affecting  waiyer  of  an  affirmative  defense 448 

Premium,  receipt  for,  as  evidence  of  waiver 420 

acceptance  after  fire  as  evidence  of  waiver  438 

waiver  of   440 
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return  of,  Califoniia  statute  526 

return  of,  Florida  statute    532 

return  of,  Idaho  statute  536 

return  of,  Louisiana   statute    540,  541 

return  of,  Massachusetts  statute   546 

return  of,  Montana  statute   562 

return  of,  Nevada  statute   564 

return  of.  North  Carolina  statute  560 

return  of,  Oregon   statute    577 

return  of,  Tennessee  statute 587 

return  of,  Virginia  statute    590 

return  of,  Washington  statute    592 

Profits,  insurance  of  94 

Proof  of  Loss,  see  "  Statement  or  Proof  of  Loss." 

Question  of  Fact,  see  **  Fact." 

Rebuild,  see  ''  Option,"  etc. 

Receipt,  effect  of  51 

Seceiver,  as  party  to  contract  21  i 

legal  representative    29 


fteinaurance,  amount  of  liability 108 

statement  or  proof  of  loss  214 

application  of  limitation  clause 388 

Sopair,  see  *' Option,"  etc. 

Keplace,  see  "Option,"  etc. 

Rbode  Island,  prescribed  form  of  policy 474,  579 

statutory  provisions  579 

Settlement,  see  "Adjustment." 

Smoke,  damage  by 87 

Soutb  Carolina,  statutory  provisions  581 

valued  policy 581 

apportionment    581 

South  Dakota,  prescribed  form  of  policy 520a-e,  581 

statutory  provisions   * 520f,  581 

mortgagor  and  mortgagee 583 

parties   583 

valued  policy   584,  585 

loss  or  damage 584 


\ 
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notice  of  lose 584 

statement  or  proof  of  loss 584 

waiver    ^ 584 

certificate    584 

contribution   585 

amount  of  loss  585 

Standard  Fonna  of  Policy,  Connecticut 474,  529 

Louisiana    474,  541 

Maine   494,  544 

Massachusetts    497,  54d 

Michigan    481,  548 

Minnesota    501,  553 

Missouri    474,  560 

New  Hampshire   504,  564 

New  Jersey  474,  564 

New  York  474,  567 

•    North  Carolina  474,  569 

North  DakoU  474,  574 

Pennsylvania    474,  577 

Rhode  Island  474,  579 

South  Dakota  520a-e,  581 

Wisconsin     487,  592 

Table  of  Statutes 520h 

Statement  or  Proof  of  Loss,  effect  of  offer  in  compromise  as  waiver.    52 

appraisal  as  waiver  of  190,  191 

as  imposed  by  contract 196 

condition  precedent  197 

time  commences  to  run  from  termination  of  fire 198 

must  be  furnished  in  specified  time 198 

when  excuses  for  delay   198 

if  mailed  must  be  received  in  prescribed  time 200 

distinction  as  to  time  and  defects  in  form  200 

when  required  "  forthwith  "  201 

question  of  due  diligence 201 

when  time  not  essence  of  contract 201 

rule  in  some  States  as  to  furnishing  in  time 201,  202 

when  time  expires  on  Sunday 203 

presumption  from  mailing,  delivery 203 

when  insured  dead 204 

delivery  to  company  or  agent 204 

authority  of  local  agent   205 

insured  must  furnish,  exceptions   206 

duty  of  mortgages 20S 
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by  attaching  creditor  209 

when  policy  covers  other  interests  besides  insured 209 

when  loss  payable  to  third  party 209 

substantial  compliance  sufficient 209 

not  necessary  to  apportion  loss 210 

when  policy  covers  property  in  possession  or  for  which  liable. .  211 

other  insurance 211 

carpenter's  bill  not  sufficient  . .  t 211 

stocks  of  merchandise 212 

actual  cash  value  should  be  stated 212 

limited  to  particulars  called  for  212 

when  insured  has  more  than  one  policy  in  same  company 213 

conditions  operative  when  required  independent  of 213 

statements  refer  to  date  of  fire  213 

effect  of  overestimate  of  value 214 

under  reinsurance  policy  214 

when  building  total  loss  in  Pennsylvania 214 

not  evidence    • 215 

insured  not  bound  by   216 

waiver  by  local  agent 217,  219,  224 

defects  not  specifically  pointed  out  waived 219 

objections  must  be  made  promptly  220 

insured  must  have  opportunity  to  supply  defects 221 

insured  must  have  reasonable  time  to  comply  with  objections.  222 

company  not  obliged  to  return  proofs 222 

waiver  as  to  time  223 

company  not  obliged  to  furnish  blanks 223 

waiver  by  refusal  to  adjust  or  pay 223 

reference  to  policy  not  sufficient  objection 224 

effect  of  refusal  to  deliver  policy 224 

effect  of  adjustment  as  to  amount  of  loss 224 

distinct  from  appraisal  225 

authority  of  adjuster 226 

waiver  by  adjuster 226,  227 

effect  of  nonwaiver  agreements  227,  232 

denial  of  liability  as  waiver  228-231 

waiver  as  question  of  fact  or  law 230 

waiver  and  estoppel  232-238 

waiver  once    made  final   233 

effect  of  valued  policy  statute 234 

certificate  no  part  of 245 

examination  no  part  of   252 

examination  does  not  waive  253 

as  affecting  time  when  loss  becomes  payable 350,  351 
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waiver  of,  as  affecting  time  when  loss  payable 352 

Alabama  statute  522 

Arizona  statute   523 

California  statute   526 

Connecticut  statute    530 

Georgia  statute 533 

Iowa  statute   537,  538 

Maine  statute  542 

Mississippi  statute   556 

Missouri  statute 560 

Montana  statute   » 563 

New  York  statute 568 

North  Dakota  statute  573 

Pennsylvania  statute  579 

South  Dakota  statute 584 

Texas  statute  589 

Virginia   statute    590 

Statutory  Provitionty  Alabama  521 

Arizona   523 

Arkansas   523 

California   525 

Colorado    528 

Connecticut 529 

Delaware    531 

Florida   532 

Georgia    533 

Idaho   536 

Indiana    536 

Iowa    537 

Kansas    539 

Kentucky    540 

Louisiana 540 

Maine 542 

Massachusetts    546 

Michigan    648 

Minnesota   551 

Mississippi 555 

Missouri    558 

Montana   561 

Nebraska    663 

Nevada 564 

New  Hampshire 564 

New  Jersey 564 

41 
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New  York 567 

North  Carolina  568 

North  Dakota  571 

Ohio 575 

Oklahoma   576 

Oregon  576 

Pennsylvania    577 

Rhode   Island   579 

South  Carolina  581 

South  Dakota  681 

Tennessee   585 

Texas    588 

Vermont    589 

Virginia    590 

Washington   , 591 

West   Virginia    592 

Wisconsin    592 

Steam,  damage  by 87 

Store  Fixtures,  meaning  of  78 

Subrogation,  right  of,  as  created  by  contract 359 

exists  independent  of  contract   360 

insurance  company  may  demand  assignment 360,  367 

dependent  upon  right  of  insured  360,  366 

insured's  right  may  exist  at  common  law  or  under  statute. . . .  361 

right  of  company  to  be  put  in  place  of  insured,  limitation 361 

not  affected  by  failure  of  company  to  comply  with  State  laws . .  362 

as  against  railroad  or  transportation  company 362-374 

interest    362 

rights   of  insured    363 

effect  of  first  collecting  entire  loss  from  railroad  company.  363,  366 

concealment  by  insured  S63,  375 

settlement  with  railroad  company  not  conclusive 364 

insurance  and  its  payment  no  defense  to  railroad  company. . . .  364 
effect  of  general  release  by  insured  to  railroad  company.  365,  370 

373 

contributory  negligence  of  insured   365 

insured  has  legal  right  to  place  property  near  tracks 366 

effect  of  settlement  with  railroad  before  payment  of  insurance.  366 

effect  of  release  excepting  or  reserving  insurance 367 

effect  of  stipulations  in  a  bill  of  lading 367,  373,  375 

does  not  depend  upon  written  cuslgnment  368 

right  of  company  to  sue  in  its  own  name 306-370 
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parties  to  such  suit 360,  370 

distinction   in  practice    370 

insured  a  trustee  370,  372 

company  not  obliged  to  sue  in  State  wbere  fire  occurred 371 

practice  wben  loss  exceeds  the  insurance  372 

action  by  insured  against  railroad  company  after  payment  of 

insurance    372 

rights  of  insured  and  insurance  company  in  judgment  and  pro- 
ceedings    372 

effect  of  insured  preventing  or  defeating  subrogation 373 

to  claim  of  mortgagee  375-382 

effect  of  mortgagee  clause  375-378 

forfeiture  as  to  owner  not  assumed 376 

insurance  company's  right  to,  assignable  377 

insurance  company  must  be  prompt  in  protection  of  its  in- 

ter^t  377,  378 

mortgagee's  right  to  settle  with  other  companies 378 

effect  of  delay  in  obtaining  assignment  of  mortgage 378 

what  tender  must  include  378 

mortgage  must  be  paid  or  tendered  in  full 378 

what  insurance  company  bound  to  credit  on  the  mortgage. . . .  370 
effect  of  independent  insturance  by  mortgagee  on  his  interest. .  379 

mortgagor  subrogated  to  rights  of  mortgagee 381 

sureties  subrogated  to  claim  of  mortgagee 382 

effect  of  owner  and  mortgagee  preventing 382 

vendor  and  vendee  382-384 

Colorado  statute   628 

Maine   statute    544 

Tariff  AsMciationf  Alabama  statute 522 

Tenant,  see  "  Amount  of  Loss  or  Damage." 

Tennessee,  statutory  provisions  585 

adjustment    585 

notice  of  loss   686 

valued  policy  586 

return  of  premium 587 

coinsurance   587 

penalty    588 

Texas,  statutory  provisions  588 

valued  policy 588 

statement  or  proof  of  loss  589 

Total  Loss,  as  applied  to  vessel  or  boat 12 

as  applied  to  building 117-121 
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Trusty  property  held  in 22 

TJuge,  gee  ''CuBtom." 

Valued  Policy,  by  contract  93 

effect  of  statute    08,  99,  113-121 

effect  on  appraisal   ; 192,  193 

effect  on  statement  or  proof  of  loss 234 

effect  of,  as  to  plans  and  specifications 241 

effect  on  fraud  or  false  swearing 287 

effect  on  option  to  rebuild 302 

effect  on  apportionment   341 

Arkansas  statute 523 

California   statute    525,  527 

Delaware  statute 531 

Florida   statute    532 

Georgia  statute 534 

Iowa  statute  537 

Kansas  statute 539 

Kentucky  statute   540 

Louisiana  statute  540,  541 

Minnesota  statute  ,.  552 

Mississippi  statute   55G 

Misaouri   statute    558 

Montana  statute   562 

Nebraska  statute '. 563 

North  Dakota  statute 572 

Ohio  statute   575 

Oregon  statute   576 

Oklahoma  statute   57G 

South  Carolina  statute 581 

South  Dakota  statute  584,  585 

Tennessee  statute   586 

Texas  statute  588 

Washington  statute   591 

West  Virginia  statute  592 

Wisconsin  statute   594 

Vendor  and  Vendee,  subrogation   382-384 

conditional  contract  of  sale  110 

Vermont,  statutory  provisions    589 

limitation 589 

appraisal    589 

adjustment 589 

Vessel,  duty  of  insured  to  raise 12 
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Yirgiiiiay  statutory  proviBions  590 

statement  or  proof  of  loss  590 

return  of  premium   590 

appraisal    591 

Youchen,  see  **  Books  of  Account,"  etc 

Waiyer,  of  notice  of  loss  in  proof  of  loss 6 

of  notice  of  loss 8, 9 

by  adjuster   47 

effect  of  offer  in  compromise  '. 52 

as  to  time  in  furnishing  proof  of  loss 52 

of  appraisal  143,  145,  147,  154,  161,  185,  190 

by  appraisal  191,  192 

by  local  agent  of  proofs  217,  219,  224 

by  not  pointing  out  defects  in  proofs  219 

of  time  in  furnishing  proofs  of  loss 223 

refusal  to  furnish  blank  proofs  as  223 

of  proofs,  by  refusal  to  adjust  or  pay 223 

of  proofs  of  loss  by  adjustment   224 

effect  of  appraisal  as  to  proofs  of  loss  225 

by  adjuster  of  proofs  of  loss 226,  227 

written  evidence  not  required  as  to  proofs  of  loss 227 

effect  of  nonwaiver  agreements  as  to  proofs  of  loss 227,  232 

denial  of  liability  as  waiver  of  proofs  of  loss 228-231 

of  statement  or  proofs  of  loss   232-238 

of  plans  and  specifications   240,  241 

demand  for  plans  and  specifications  not  necessarily  evidence  of.  241 

of  certificate 246,  248-250 

examination  does  not  waive  proof  of  loss 253 

by  renewal  of  negotiation  after  refusal  to  be  examined 257 

of  examination  by  examination  of  third  party 257 

none  by  examination   258 

defects  in  bills  and  invoices 261 

of  forfeiture  by  demanding  bills,  invoices,  etc 202 

by  agent  or  adjuster,  iron  safe  clause  271,  272a 

nonwaiver  agreement  as  affecting  iron  safe  clause 272b 

of  fraud  or  false  swearing 285 

by  exercise  of  option  to  take  at  appraised  value 291 

effect  of  repudiation  of  an  award  of  appraisers 292 

exercise  of  option  to  repair  or  rebuild 302 

of  appraisal  by  option  to  repair  or  rebuild • 302 

effect  of  appraisal  agreement  on  option  to  repair  or  rebuild ....  303 

by  appraisal  of  option  to  repair  or  rebuild 303 

of  proof  of  loss  as  affecting  time  when  loss  payable 352 
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by  denial  of  liability  352 

of  limitation  clause 389,  399,  401,  402 

as  governed  and  limited  by  contract 407 

none  by  appraisal  or  examination  408 

as  affected  by  standard  form  of  policy 409 

distinction  between,  and  estoppel  409,  411,  415 

irrevocable   233,  410 

inoperative  as  to  future  410 

as  affected  by  construction  of  two  classes  of  conditions 410 

insured,  when  boimd  bv  limitations  on  agents'  authority  in 

policy 411-417 

law  does  not  presume 411 

parol  evidence  not  admissible  to  alter  contract  411 

insurance  company  may  be  estopped 414 

construction  by  company's  agent   414,  422 

may  be  evidence  of  authority  414 

limitation  on  authority  no  application  to  estoppel 415 

nor  to  inception  of  contract,  prior  to  delivery 41C 

limitation  to  certain  offioer  417 

limitation  no  application  to  oflftoers 417 

may  be  effective  though  not  in  mode  specified 417 

issue  and  delivery  of  policy  with  knowled^  ox  facts 418 

burden  of  proof  as  to  knowledge 418 

knowledge  of  facts  acquired  previously  420 

must  be  actual  knowledge  421 

constructive  notice   421 

public  records    421 

sufficient  if  company  put  upon  inquiry 421 

knowledge  as  to  future,  no  estoppel  421 

oral  promise  and  opinion  by  agent  421 

none  as  to  future  acts  or  omissions 422 

effect  of  promise  to  make  indorsement  on  policy  in  possession  of 

third  party 423 

authority  of  soliciting  agents  as  an  element  of  estoppel 423 

authority  of  clerks  425 

parol  evidence  admissible  to  establish  estoppel 425 

estoppel  as  to  written  application  425 

power  of  agents  to  employ  clerks 425 

limitati9n  on  agent's  authority,  when  operative  after  issue  of 

policy    426,  427 

test  of  authority  of  agent 428 

effect  of  failure  to  cancel 428 

effect  of  receipt  for  premium 429 

effect  of  a  written  consent  held  for  insured 430 

statement  of  agent  as  estoppel 430 


Ii^DBx.  635 

Waiver  —  Continued.  paoe. 

effect  of  written  Indorsement  for  another  pmpoee 430 

by  treating  policy  aa  in  force  after  a  fire 431 

company  may  point  out  what  insured  has  contracted  to  do,  dis- 
tinction    432 

forfeitures  not  favored  in  law  433 

effect  of  officer  or  agent  acting  in  ignorance  of  what  another 

has  done 433 

if  not  express,  must  be  some  elements  of  estoppel 434 

silence  as  an  element  of 434 

aOence  may  be  element  of  estoppel 435 

dependent  on  intention 435 

may  be  inferred 435 

knowledge  essential 436 

refusal  to  pay  on  specified  ground 437 

omission  to  disclose  defense 437 

not  prevented  by  assertion  of  no  waiver 438 

acceptance  of  premium  after  fire 438 

effect  of  compromise  agreement  439 

effect  of  offer  in  compromise 440 

authority  of  local  agents  440 

policy,  limitation  of  authority  no  application  to  adjuster....  441 

authority  of  adjuster 442 

policy  cannot  be  treated  as  both  void  and  valid 443 

adjuster  judged  by  what  he  does 443 

Bonwaiver  agreements  443-445 

adjuster  may  assert  policy  void,  and  suggest  proofs 445 

as  question  of  fact  or  law 446 

of  premium  446 

of  conditions  precedent  should  be  pleaded 447 

pleading  and  evidence  of,  as  to  an  affirmative  defense 448 

as  affected  by  construction  of  standard  forma 451 

California  statute   527 

Montana  statute  563  * 

North  Dakota  statute  : 573 

South  Dakota  statute 584 

Washington,  statutory  provisions  691 

valued  policy    591 

return  of  premium 592 

Wast  Virginia,  statutory  provisions 592 

valued  policy 592 

Wiiconsin,  standard  form  of  policy 4S7,  592 

statutory  provisions  592 

valued  policy    594 


636  Index. 

Wisconnn  —  Continued.  page. 

coinsurance   594 

certificate   504 

Words  and  Phraaet,  "  immediate  " 5 

"forthwith"  14,201 

"  liable  "    20 

"  in  trust " 22 

"  estate  "   23,  24 

"  as  interest  may  appear  "  25,  26 

"  legal  representatives  "  28,  29 

**  act  or  neglect "  by  mortgagee  34 

''  dwelling  and  additions  "   58 

"  factory  "    59 

"  yard  "  61 

•'  hay  in  stack  "  63 

"  building  and  addition  " 72-76 

"  adjoining  and  communicating  " 74,  75 

'*  fixtures  "    77,  78 

"  implement  "    79 

"  grain  "    79 

"  millet "    79 

"  grain  and  seed  "  79 

"  furniture  " 79 

"  farming  utensils  "   79 

"  packages  "  79 

*'  furniture  and  family  stores  " 79 

" merchandise  kept  for  sale "  id 

"  household  furniture  "  79,  82 

"  groceries "    80 

"  tools  "    80 

"  guano "    80 

"  grain  in  stack  " 80,  82 

"  eggs  in  pickle "    80 

"  wholesale  stock  of  drugs  and  other  goods  not  more  hazardous."  80 

"  store  "   : 80 

"  building "    80 

"  stock  of  timber  " 80 

"  stock  in  trade  " 80 

"  machinery "    80 

"  steam  sawmill "   80 

"  starch  manufactory  "   80 

"  machinery  and  implements  used  in  business  " 81 

"  usually  kept " 81 

**  stock  and  materials  " 82 
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"other   articles   usually    kept"    82 

**  lumber,  lath,  and  pickets  "  82 

"  decorations  to  walls  and  ceilings  " 82 

•'on  a  bridge"  82 

"  property  in  freight  building  "  82 

"  stock  of  hair,  manufactured  or  in  process  " 82 

"  building  used  for  mercantile  purpose  " 82 

"jewelry  and  clothing  stock " 82 

"  English,  America,  and  West  India  goods  " 82 

"  merchandise "    82 

"materials" 82 

"  wearing  apparel,  furniture,  and  stock  " 82 

"  new  bark  now  being  built " 83 

"  building  occupied  as  tannery  "  83 

"refined  oU"    83 

"implements  of  trade"  83 

"furniture,    instruments,    appliances,    material    incidental    to 

dental  office "   83 

"direct"  86 

"fire" 86,  124 

"cash  value"  M,  96,  111 

"total  loss"  117-121 

"  f  all  "  of  buUding 128 

"part  of  buUding" 128 

"  disinterested  "  as  applied  to  appraiser  162 

"  misconduct  "    180 

"  living  nearest  place  of  fire  " 246 

"  failure  to  produce  books  " 267 

"  inventory  "    268-270 

"  fire- proof  safe  "  273 

"  fraud  or  false  swearing  " 276 

"  described  property  "  and  "  covering  such  property  "  in  appor- 
tionment clause  339 

"void"    469 

"  entire  "    4(J7 

Yard,  construction  of  word 61 

[Whols  Numbkb  or  Paqbs  762.] 
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